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Denmark

Follow or explain on its way? 
The Minister of Business and Industry may adapt tules 
requireing that contracting authorities who, do not 
include environmental or climate considerations, must 
disclose the background for this in their tender 
materials.

Strategy for green procurement
E.g. Elements regarding making labels 
mandatory 
https://oes.dk/indkoeb/strategy-for-green-
public-procurement/ 

Guidance: 
https://jura.ku.dk/sustainabilityhub/procuregr
een/ 
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Context: France's ranking in Europe in terms of green 
public procurement

France, one of European leaders in green public procurement
Source: Jordi ROSELL, «Getting the green light on green public procurement: Macro and meso déterminants», Journal of Cleaner Production 279 (2021) 123710.
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The situation in 2022 for green clauses
Source: Observatoire économique de la commande publique (OECP).

Survey: green considerations increased by 10 % in one year.

22,3% of public procurement contracts above 90 000 euros 

had a green clause (18,7 % 2021). 22 % of public works 
contracts had such a clause (19 % for social).

Source: 

https://www.economie.gouv.fr/files/files/directions_services/daj
/marches_publics/oecp/recensement/Chiffres-
recensement2022.pdf?v=1701799209.

3

https://www.economie.gouv.fr/files/files/directions_services/daj/marches_publics/oecp/recensement/Chiffres-recensement2022.pdf?v=1701799209


Main obstacles to green public procurement in France
Source: Julie ROUAULT et Carine STAROPOLI, «Enquête Achat public durable», Chaire EPPP (2018).
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Receipt of environmental objectives in France

Traditional reluctance towards horizontal objectives in the French case law

Environmental and Social criteria and clauses

 Conseil d'État, 25th July 2001, 229666, Commune de Graveline: Illegality of a social criterion as 
it is unrelated to the subject matter of the contract or its performance conditions.

 Conseil d'État, 25th March 2013, 364950, Département de l’Isère: Slight softening but due to 
the legislator : award criterion: ‘performance in terms of professional integration of disadvantaged 
groups’; Conseil d’Etat : “in the context of a procedure for awarding a contract which, given its 
purpose, is likely to be carried out, at least in part, by staff involved in an integration process, the 
contracting authority may legally provide for bids to be assessed in the light of the criterion of 
professional integration of people in difficulty, provided that this criterion is not discriminatory and 
enables it to assess these bids objectively”.

 Conseil d’État, 25th May 2018, 417580, Nantes Métropole: Continuity of the need for a link with 
the subject matter of the contract or the conditions of performance. In this case, criterion included 
sub-criteria on corporate social and environmental responsibility requirements and was deemed 
illegal.
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Recent legislative developments
Law n°2021-1104, 22nd August 2021, to combat climate change and 
strengthen resilience to its effects, art. 35
Greening public procurement: By taking into account the factoring sustainable development objectives into technical specifications, 
the environmental characteristics of the offer into the award criteria and into the performance conditions of the contract.

New article L. 3-1 in Code de la commande publique to integrate the economic, social and environmental dimensions 
of sustainable development objectives

Mandatory to set up a Scheme to promote socially and environmentally responsible purchase (SPSERP): For all public authorities 
with an annual purchase volume in excess of 50 million € (Order n° 2022-767, 2nd May 2022).

Exclusion grounds: Admits the possibility for a contracting authority or a contracting entity to exclude a bidder who does not comply 
with the obligation to draw up a due diligence plan for the year preceding that in which the consultation is launched.

Others: Obligation to use bio-sourced or low-carbon materials in at least 25% of major renovations and new buildings 
commissioned by the public sector (art. 39) ; the French government will provide buyers with operational tools for defining and 
analyzing the life-cycle cost of goods for the main purchasing segments.

Main problems : article L.3.1 unlikely to have binding effect ; green criterion or green sub-criterion?; lack of precision of the content 
of environmental clauses, deadline for entry into force (August 2026).

CCAG 2021 (model clauses for public procurement contracts) : They clarify the concept of environmental clauses and are seen as 
the preferred tool for greening public purchasing, but the penalties provided for in the CCAG are not dissuasive and green clause can 
be reduced to a minimum (examples of ‘crapaupode”).

Law n°2023-973, 23rd October 2023, on Green Industry

6
Promoting environmentally-friendly products : possibility of being excluded from public procurement contracts of economic 
operators who fail to meet their obligations to publish a greenhouse gas emissions report and a transition plan (a duty only for big 
firms) ; extension of the duty to establish a SPSERP to any contracting authorities or entities; precision of its content : ‘notably reduce 
greenhouse gas emissions and the consumption of energy, water and materials’

New definition of green criterion : ‘criterion including qualitative, environmental or social aspects’; not sure it clarifies the ambiguity



           
       

           
       

         
   

 

 

 

 

Results of the Chaire des contrats publics's research 
(2022)

Observations on the green public procurement

Increased use of the Scheme to promote socially and environmentally responsible purchasing 

(SPSERP) by local public purchasers: definition of a public environmental purchasing policy, 

determination of environmental objectives, establishment of environmental governance.

Local purchasing: using environmental considerations to encourage local purchasing.

Importance of defining needs: skills required of public officials.

Varied practices regarding environmental criteria in works contracts: imprecise content of 

criteria, own rating criterion or sub-criterion of technical value, difficulties for drafting and 

monitoring (lack of means to check the effectiveness of measures implemented by bidders).

Obstacles: lack of time and skills to design environmental criteria and clauses, legal obligation to 

link an environmental criterion to the subject of the contract.

Recommendations

Include quantified indicators in the SPSERP for: 

the number of social and environmental award criteria included annually in 
contracts awarded by the local authority or purchaser;
the number of social and environmental clauses included annually in the 
contracts awarded by the local authority or purchaser.

Set up a governance council: for each local public purchaser to monitor the 
effectiveness of the SPSERP.

Reinforce employee training.7
Read the research.

https://chairedcp.univ-lyon3.fr/rapport-environnementalisation-des-marches-publics
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Intro

Belgium – Flanders
Frontrunner in green public procurement

Why:

Interesting case law? No….

Interesting hard law (for example sectoral 

obligations). No…



Intro

Federale country  - Regions

Sectoral Hard Law: complicated: because 

competences are divided between federal state 
and regions

But, federal government is responsable for 

general public procurement law: transposition of 
art 18 directive….



Hard Law

  Respect du droit environnemental, social et du travail
  Art. 7. Les opérateurs économiques sont tenus de respecter et de faire respecter par toute 

personne agissant en qualité de sous-traitant à quelque stade que ce soit et par toute 
personne mettant du personnel à disposition pour l'exécution du marché, toutes les obligations 
applicables dans les domaines du droit environnemental, social et du travail établies par le 
droit de l'Union européenne, le droit national, les conventions collectives ou par les 
dispositions internationales en matière de droit environnemental, social et du travail 
énumérées à l'annexe II.
  Sans préjudice de l'application des sanctions visées dans d'autres dispositions légales, 

réglementaires ou conventionnelles, les manquements aux obligations visées à l'alinéa 1er 
sont constatés par l'adjudicateur et donnent lieu, si nécessaire, à l'application des mesures 
prévues en cas de manquement aux clauses du marché.



 

Hard Law

Economic Operators are required to respect all obligations applicable in the areas of 
environmental, social, and labor law established by European Union law, national law, 
collective agreements, or by international provisions in the field of environmental law 
etc... They also have to see to it and take all necessary measures that any person 
acting as a subcontractor at any stage and any person providing staff for the 
execution of the contract, respects those provisions
 Without prejudice to the application of sanctions provided for in other legal, 

regulatory, or contractual provisions, failures to comply with the obligations referred 
to in the first paragraph shall be noted by the contracting authority and shall, if 
necessary, give rise to the application of measures provided for in the event of non-
compliance with the contract clauses.



Soft Law,…

Soft Law: ministerial circular 

Omzendbrief. - Integratie van duurzame ontwikkeling, met inbegrip van sociale clausules en 

maatregelen ten voordele van kleine en middelgrote ondernemingen, in het kader van 
overheidsopdrachten geplaatst door federale aanbestedende instanties, 16 mei 2014.

Coordination: because of its importance BE and regions 

invested a lot in coordination of SPP & knowledge & capacity 
building



Soft law & other initiatives

Interdepartmental commission for sustainable development
Working group on SPP

Integrated policy/policies for public procurement, ex. created 

in Flanders
Standard clauses created, for example on packaging

Sector Risk & maturity analysis, sectoral documents to share 

knowledge in specific sectors, hands on info on how to draft 
specs, , award criteria, etc.



Soft law & other initiatives

Very specific initiaves taken to support 
innovation and capacity building
Example Flanders Circular

Framework policy program, very succesful, later 

on transformed into a PPP
Under this program subsidies where granted, 

assistance was provided to set up and to 
stimulate circular economy including circular 
public procurement, legal obstacles where 
identified as were solutions to solve them…



OVAM/Flanders Circular (pictures)



  

Within Circular Flanders  a public-private partnership model was 
created involving contracting authorities, civil society, economic 
operators.
Guided by a steering group

Operational governance structured around six strategic agendas, in 

line with the priorities of the EU Green Deal: • circular construction; • 
chemistry and plastics; • water cycles; • bio-economy; • food chain; • 
manufacturing. 
 A state of the Union event is organised annually, through which CE 

progress is monitored



Conclusions

Case Law?
Hard Law ?

Soft law? Yes, but mostly other initiatives: coordination, 

capacity building, guidance, awareness raising, subsidies = 
key
Policy with long and short term ambitions= key

Stakeholdersengagement= key



Thank you 

Steven.vangarsse@uhasselt.be



Pedro Telles

Pedro Telles’ powerpoint can be accessed on the following link:
https://sway.cloud.microsoft/vSnEuFyMWhYAXJZ8?ref=Link

https://sway.cloud.microsoft/vSnEuFyMWhYAXJZ8?ref=Link






  





 



 

https://www.regjeringen.no/no/dokumenter/hurdalsplattformen/id2877252/
https://www.riksrevisjonen.no/rapporter-mappe/no-2021-2022/undersokelse-av-gronne-offentlige-anskaffelser/




 







 

 





 

 

d

r

orrdrro

ror

rrrrodddordroor

odorrord

orod

Mr

rroororrooor

oror

orod

Mrrdrroordroor

ooor

ooororrr

oror

d

roodro

oo

ror

orrd

rrrordordr

dro

odrood

oorror





 

 

 

 





 

 







https://anskaffelser.no/verktoy/veiledere/veileder-til-regler-om-klima-og-miljohensyn-i-offentlige-anskaffelser
https://kriterieveiviseren.anskaffelser.no/







