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1. Background and evolution of standards

 



In a free society, "there is one and only one social responsibility 
of business--to use its resources and engage in activities 
designed to increase its profits so long as it stays within the 
rules of the game, which is to say, engages in open and free 
competition without deception or fraud”.

“The Social Responsibility of Business is to 
Increase its Profits”

“…discussions of the "social responsibilities of business" are 
notable for their analytical looseness and lack of rigor. What 
does it mean to say that "business" has responsibilities? 

…The first step toward clarity in examining the doctrine of the 
social responsibility of business is to ask precisely what it implies 
for whom.”

Milton Friedman, The New York Times Magazine
13 September 1970 









Applies to all enterprises regardless of 
size, sector, operational context, 
ownership or structure

Scale and complexity may vary according 
to these factors and with the severity of 
the enterprise’s adverse human rights 
impacts



Avoid causing or contributing to adverse human rights 

impacts through own activities and address impacts 

when they occur

Seek to prevent or mitigate adverse human rights impacts 

directly linked to own operations, products or services by 

their business relationships, even if they have not 

contributed to those impacts

Prioritise efforts to avoid and mitigate negative impact



2011 White Paper on CSR
The responsibility of enterprises for 

their impacts on society

Companies should have in place a 

process to integrate social, 

environmental, ethical, human rights 

and consumer concerns into business 

operations and core strategy to  

maximise creation of shared value 

and identify, prevent and mitigate 

possible adverse impacts







5,000 employees in France OR 10,000 
employees in France and abroad

Elaborate, disclose and implement a vigilance 

plan to identify risks and prevent violations 
concerning human rights and environment 

Adhere to a standard of reasonable care, while 

performing any acts that could foreseeably 
harm human rights or the environment – 
includes supply chain

Victims of harm resulting from negligence can 

seek civil damages under French Civil Code

Fines



Act on corporate 
due diligence in 
supply chains 

(2021) 

 > 3,000 employees;  from 2024 > 1,000 

employees

 identify risks of human rights violations and 

environmental destruction by direct suppliers 

and, where relevant, indirect suppliers

 Risk management system, grievance 

mechanisms, reporting

Fines, exclusion from public procurement

No supply chain liability beyond existing 

vicarious liability



1. Scope: EU companies:
Group 1: EU limited liability companies of substantial size and economic 
power (with 500+ employees and EUR 150 million+ in net turnover 
worldwide)
Group 2: Other limited liability companies in defined high impact 
sectors, with more than 250 employees and net turnover minimum EUR 
40 million worldwide (entry into effect after 2 years).

Non-EU companiesactive in EU with turnover thresholds aligned to Group 

1 and 2, generated in the EU.
Small and medium enterprises (SMEs)not directly in scope - but indirect 

consequences

2. Scope: company's own operations, subsidiaries and value chains (direct 

and indirect ‘established business relationships’). 
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3. Content: To comply, companies need to:
integrate due diligence into policies;

identify actual or potential adverse human rights and environmental 

impacts;
prevent or mitigate potential impacts;

bring to an end or minimise actual impacts;

establish and maintain a complaints procedure;

monitor effectiveness of due diligence policy and measures;

publicly communicate on due diligence.
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UT restrictions /ualifications including:
Only severe adverse impacts relevant to sector for highris 

sector companies rt 

E ante not ongoing DD for financial sector rt 

Qualifiers: relevant, appropriate render etent of duty unclear

Limited depth: own operations, subsidiaries, established 

business relationships rt , rt  e,f



EU Draft Directive on Corporate Sustainability Due Diligence

Enforcement: National administrative authorities appointed by Member States 
responsible for supervising; may imposefines in case of non-compliance

Remedy: Victims may takelegal action for damagesthat could have been 

avoided with appropriate due diligence measures.

Accompanying measures: to support all companies, including SMEs, that may 

be indirectly affected; development of individually or jointly dedicated 
websites, platforms or portals and potential financial support for SMEs; EC 
guidance, including about model contract clauses; new measures, including 
helping companies in third countries.
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2. Challenges and dilemmas

 



Challenge 1:
Coherence with existing
human rights and EU law

Are human rights human rights?

 







Challenge 2:
Coherence with existing
human rights and EU law

Do adverse impacts violate human rights?
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2. Defining corporate impacts
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Human Rights and Obligations

Adverse impact wide in scope

Enterprises have wider 

obligations to any individual 
anywhere subject to unclear 
definitions, discretion and 
prioritisation

Violations narrow in scope

States have legal obligations 

within their jurisdiction subject 
to discretion (margin of 
appreciation) and 
reasonableness (fair balance) 



Challenge 3:
Coherence with existing

Tort law

What do we do with by duty of care, causation and loss?
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Human Rights and Tort law

Failure to comply
Adverse impact occured

Adverse impact led to damage

Standard of care
Causation

Protected interest

Calculation of loss 



Challenge 4:
Achieving the intended policy goals

Is civil liability the tail that wags the dog?

 



What is gained by civil liability?

Corporate due diligence duties – detailed (checklist) descriptions – high bar  

Limited scope (only large companies, not SMEs, SOEs, public procurement) – 

basically TNCs only (regression)

Unclear civil liability for violations/harm/adverse impacts by DD failures (Art 22) but

Subject to “safe harbour” based on contractual assurances + social auditing (failed 

model)

Only to extent of own operations, subsidiaries, and value chain “established 

business relationships” (open to gaming)

Qualifiers: ‘reasonable’, ‘necessary’ (byzantine)

=>  No legal certainty (HR norms); no real extension of remedy (i.e. from liability 

provision, but maybe from DD requirement itself); illusory gain as lack of clarity will 
continue to prevent civil liability of enterprises



3. EU MHRDD Directive:
Recommendations

 



Q: How to legalise HRDD so more companies do it, more 
do it effectively, and legislature help effectively prevent, 
address and remediate HR abuses/violations?

It is a core challenge that the legislature cannot define what enterprises should 
do (compare EU Discrimination directives)
The use of public power (authorities, fines and civil liability) results in a narrow 

HRDD-obligation
HRDD does not establish (per se) a (tortious) duty of care, nor does it provide a 

standard of care, where a duty of care exists (though may inform interpretation)
Best way forward may be to align the EUHRDD-obligation to UN Guiding 

Principles:
Duty on MS to enact statutory duty of (some) enterprises to carry out corporate HRDD
Penalties for default 
Extend personal scope 
Extend depth; remove restrictions on reach
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