From MARPOL to
contracts

Michael (Mikis) Tsimplis
Professor, School of Law, City University of Hong Kong

SHOC Conference: Carbonfree shipping and shipping carbon -

contracts 1n context



EEDI (from 2013 - Energy Efficiency Design Index)
EEXI (from 2023) is the EEDI for existing ships

SEEMP Ship Energy Efficiency Management Plan
Cll Carbon Intensity Index
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lﬁ:‘ﬁi{;i‘:’c‘; Four independent data sources show nearly identical long-term warming trends
1.2
— NOAA National Climatic Data Center
i — NASA Goddard Institute for Space Studies
Japanese Meteorological Agency
— Met Office Hadley Centre/Climatic Research Unit
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The policy options

Selected option




World fleet - Scenario: A1B-4
Fuel: High, SEEMP uptake: High , Waiver: 5%
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Figure ii - Annual emission reduction by 2050 and new emissions levels (scenario A1B-4) B 2030 CO2 reduction, 75% MCRlim 2030 CO2 reduction, 87% MCRlim
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Figure 6. CO: reduction for three major ship types in 2030 by EEXI evaluation condition, 75%
and 87% MCRin
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The use of contracts for

enforcement/evolution of standards

* MARPOL Compliance

* No MARPOL compliance
» The Elli and The Frixos; The Arctic and others.

e Standard setting
 Vetting by oil majors (The Seaflower)

MARPOL
enforcement

No MARPOL
certificate

No MARPOL
certificate

Charterparty

No Charterparty/
damages

No trading



The changing social background

Coastal State Charterparty Charterer

Checks certificate (ONLY)
Rare cases can intervene
Only fines allowed (for marific ’

Legality?

Specific terms
pollution- atmospheric pollution

is different under UNCLOS)

Corporate Colporate
International Obligations/ social social

Paris Agreement responsibility responsibility

Shipping
Company/Ch
arterers/ship

pers

Shareholders

Citizens can challenge can challenge

The reasonable person may be argued to expect contractual performance consistent with the Paris Agreement aim (1.5 deg C)



Not all clauses work: Begum v Maran Ltd. (CA)

“Clause 22 imposed an obligation on the buyer (in this case Hsejar) to confirm that they would
only sell to a yard that would perform the demolition "in accordance with good health and
safety working practices..." In other words, the inclusion of provisions requiring safe demolition
in the contract of sale was well within the reasonable control of the Appellant. The evidence
was that clauses like clause 22 were standard, so ensuring that they had real force might
perhaps become standard too.

The problem is that, on the evidence, both Hsejar, the buyer, and the Appellant, the seller of
the vessel, knew that clauses like clause 22 would be entirely ignored. That appears to be part
of the unhappy reality of the shipbreaking business: everyone turns a blind eye to what they
know will actually happen. A seller in the position of the Appellant would have no interest in
ensuring the performance of clause 22 as it stands, and a buyer in the position of Hsejar could
therefore be in breach of that provision without any sanction. Even if it was in breach of clause
22, it would argue that the seller had suffered no loss as a result. However, if the payment
arrangements had been different, then both buyer and seller would have had a very real
interest in ensuring that provisions like clause 22 were more than words on a piece of paper.”



What type of clause?

-Termination rights when performance is substandard
-Suspension of performance rights for substandard performance
-Damages to (charterer’s/shipper’s) reputation

-General duty to minimise emissions at specific level

- Failure to perform efficiently must trigger a disincentive which benefits the other
party (or perhaps a third party)



Conclusions

=Contractual clauses can help towards emission reductions and compliance

=Practically, probably not worth the effort given the inefficiency of the agreed IMO
measures

=Developing efficient contractual mechanisms would be crucial in establishing
“sustainable” practice as the norm in contractual performance

=“(g) The Owners and Charterers shall give due consideration to environmental
factors, including emission reductions, when determining the reasonableness of any
orders given under this Clause”

The BIMCO Sea Traffic Management Clause



Thank you

Climate change: New Zealand's plan
to tax cow and sheep burps

By Peter Hoskins
BBC News

®9June

H Climate change

New Zealand has unveiled a plan to tax sheep and cattle burps in a bid to
tackle one of the country's biggest sources of greenhouse gases.

It would make it the first nation to charge farmers for the methane emissions
from the animals they keep.

Mew Zealand is home to just over five million people, along with around 10
million cattle and 26 million sheep.



	From MARPOL to contracts
	Dias nummer 2
	The policy options
	Dias nummer 4
	Dias nummer 5
	The use of contracts for enforcement/evolution  of standards
	Dias nummer 7
	Not all clauses work: Begum v Maran Ltd. (CA)
	What type of clause?
	Conclusions
	Dias nummer 11

