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AF FORORDET TIL 1. UDGAVE

Som bekendt foregar den juridiske undervisning i U.S.A. for en stor del efter
andre metoder end her til lands. Siden Langdell i 1871 offentliggjorde den
forste case-book, A Selection of Cases on the Law of Contracts, har case-
metoden spillet og spiller stadig en fremtrazdende rolle i undervisningen i
Amerika. Kortest kan man miske sige, at den gar ud pi som grundlag for
undervisningen at trykke det vi her pi kontinentet plejer at putte ned i no-
terne: Retsafgerelserne. Tanken er, at studenten ved at tilegne sig disse, ud-
valgt og ordnet efter hensigtsmassige principper, skal have lejlighed til pa
egen hand og gennem diskussion at se, hvorledes de retlige doktriner vokser
frem som generaliseringer af en rakke konkrete afgerelser. Selvom hver enkelt
af disse indenfor et vist problemomrade er bundet til sine ganske konkrete sag-
forhold, er det dog muligt at tyde dem som forbundne gennem et ledende syns-
punkt, der ligesom vokser frem af enkeltafgerelseme og samtidig forfines,
brydes og nuanceres ved stadig at konfronteres med ny livskonstellationer. Det
er som om de mange afgorelser, skent hver for sig particulzre, ensidige og brud-
stykkemassige, dog tilsammen afspejler en fzlles retstanke. Sidan er retsreg-
lerne — i de angelsaksiske lande — vokset frem, og efter samnme menster ensker
man, at studenten gennem case-metoden skal vinde frem til forstielse af retten
og fortrolighed med dens teknik.

En sddan metode er sarligt begrundet i lande, hvor retten som Common
Law er vokset frem gennem cases. Men den har desuden store padagogiske
fortrin. Den er gennem sin appel til selvvirksomhed i overensstemmelse med
de krav psykologen stiller til en lareproces. Dens stof er interessantere end
dogmerne i deres nogne abstrakthed og mere pragnant for hukommelsen. Og
studenten opnir gennem denne metode en fortrolighed med den juridiske me-

tode han ellers kun vanskeligt ville kunne tilegne sig.



VI FORORD

Desvaerre er der flere omstendigheder — iszr den udstrakte kodificering af
retten og den mide, hvorpa vore domme traditionelt affattes — der udelukker,
at denne metode i almindelighed kan bringes til anvendelse i vore lande. Men
Pé eet omrade, ihvertfald, er vi ikke anderledes stillet end andre: Folkeretten.

Denne studiebog (case-book) er da et forseg pa at skabe et nyt grundlag
for undervisningen i dette fag. Jeg er klar over, at det er et eksperiment — og
et vanskeligt eksperiment. For undervisningen efter denne metode stiller krav
sdvel til lzerer som til elev, som ingen af os er trenede i at honorere.

Ved udvalget af retsafgerelserne har udgiverne lagt mere vagt pi pada-
gogiske hensyn end pa at samle, hvad der kan gzlde som leading cases. Ud
over retsafgerelser er der ievrigt medtaget andet materiale — traktatbestem-
melser, love, diplomatiske aktstykker o.lign. — der kan vare egnet til at belyse
de mellemfolkelige retsforhold.

Case-metoden har ogsd sin begrznsning. Star den alene, kan det let komme
il at skorte pa oversigt, syntese og dreftelse af visse begreber og problemer,
der kan vare af betydning for den systematisk-videnskabelige bearbejdelse af
retsstoffet, men som kun sj=zldent manifesterer sig i retsafgerelserne. Denne
mangel — der ikke mindst ud fra vore retsvidenskabelige traditioner mé anses
for en mangel — afspejler sig i det forhold, at de nyere amerikanske case-books
i stigende grad forsynes med indskudte, omfattende editor’s notes, der giver en
supplerende teoretisk oversigt og bearbejdning, der i mangt og meget svarer
til, hvad der ydes i vore lzrebeger. Nar sddanne noter dog ikke findes i denne
bog er det, fordi den fornedne teoretiske stotte allerede eksisterer i den fore-
liggende lzrebog. Hvorledes igvrigt forholdet mellem larebogen og narve-
rende bog skal udformes, hvad der skal vare det primzre og hvad det sekun-

dxre, ma det overlades til erfaringen at afgere.***

Kebenhavn, september 1954.
Alf Ross



FORORD TIL 2. UDGAVE

Erfaringerne fra universitetsundervisningen i det tidr der er forlebet siden
udgivelsen af denne bogs 1. udgave har tilfulde bekrzftet at der er brug for en
lzrebog af denne type. Vi har derfor fundet det hensigtsmassigt, samtidig
med at foranstalte en ny udgave, at udvide bogen til ogsd at omfatte en anden
beslegtet disciplin, den internationale privatret.

Bogens 1.afdeling omfatter folkeretten. Der er foretaget en fuldstzndig
revision af stoffet for hvilken undertegnede Ross er ansvarlig. En betydelig
del af det oprindelige materiale er udeladt, medens p& den anden side adskilligt
nyt stof er indfsjet. Det ledende synspunkt for revisionen har veret det pazda-
gogiske: at udskille materiale der i undervisningen har vist sig mindre egnet
eller pakravet, og erstatte det med stof der bedre tjener bogens formal. Desuden
er der naturligvis optaget nyere retsafgerelser og traktatbestemmelser egnet til
at belyse den udvikling der har fundet sted i folkeretten i det sidste decennium.

Bogens 2. afdeling omfatter den internationale privatret. Den er i hovedsagen
bygget op efter systematikken i O. A. Borum, Lovkonflikter 4. udg., og tankes
anvendt sammmen med denne bog. Udvalget af studiemateriale, for hvilket
undertegnede Philip er ansvarlig, er dog til dels sket uafhengigt af de i Lov-
konflikter citerede afgorelser m. m., idet materialet er valgt for dets padagogiske,
snarere end for dets dokumentariske vardi. Jeg er mine medudgivere tak
skyldig, fordi de har givet mig mulighed for at udvide studiebogen med et
international privatretlig afsnit.

Nordiske samt engelske og tyske og nogle enkelte franske aktstykker er gengivet
pA originalsproget, andre aktstykker i oversattelse, normalt til dansk, undtagel-
sesvis har vi kunnet benytte en allerede foreliggende overszttelse til engelsk.

Vi takker udgiveren af International Law Reports, Mr. E. Lauterpacht, for
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velvillig tilladelse til at citere den ikke tidligere offentliggjorte afgarelse i sag
nr. 108 (Mergé Claim) efter den i omtalte Reports for 1955 bragte oversettelse.

Redaktionelle indskud er angivet ved skarp parentes, redaktionelle udeladelser
ved tre stjerner, medens tre prikker angiver udeladelser overtaget fra det
originale dokument.

Sagerne er nummereret i den rzkkefslge hvori de nu forekommer. I ind-
holdsfortegnelsen er, for s& vidt angar sager overtaget fra 1.udgave, tillige i
Pparentes angivet sagens nummer i bogens 1. udgave. Dette er sket for at gore det
lettere at folge de henvisninger til Studiebogen der forekommer i Lzrebogen i

Folkeret.
Kebenhavn, januar 1964.

Alf Ross Isi Foighel Allan Philip
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KAPITEL1

Folkerettens natur

1

Reparation for Injuries suffered in the Service of
the United Nations

DEN INTERNATIONALE DOMSTOL, RESPONSUM, 1949
I.C. J. Reports, 1949, 174

(I efteraret 1948 blev den svenske greve Folke Bernadotte myrdet i Pale-
stina, medens han virkede som de Forenede Nationers magler i striden mellem
Israel og de arabiske stater. Sammen med grev Bernadotte drzbtes nogle med-
lemmer af hans stab, heriblandt en fransk general. P4 denne baggrund vedtog
de Forenede Nationers generalforsamling den 3. december 1948 en resolution,
hvorved den Internationale Domstol blev anmodet om at afgive et responsum,
bl. a. omfattende det spergsmal, der fremgéir af efterfolgende uddrag af re-
sponset.]

[Domstolen.] ¥¥*The first question asked of the Court is as follows:

“In the event of an agent of the United Nations in the performance of his
duties suffering injury in circumstances involving the responsibility of a State,
has the United Nations, as an Organization, the capacity to bring an international
claim against the responsible de jure or de facto government with a view to
obtaining the reparation due in respect of the damage caused (a) to the United
Nations, (b) to the victim or to persons entitled through him?”

It will be useful to make the following preliminary observations:

(a) The Organization of the United Nations will be referred to usually, but
not invariably, as “the Organization”.

(b) Questions I (a) and I (b) refer to “an international claim against the
responsible de jure or de facto government”. The Court understands that these
questions are directed to claims against a State, and will, therefore, in this
opinion, use the expression “State” or “defendant State”.

{(¢) The Court understands the word “agent” in the most liberal sense, that
is to say, any person who, whether a paid official or not, and whether perma-
nently employed or not, has been charged by an organ of the Organization with
carrying out, or helping to carry out, one of its functions—in short, any person
through whom it acts.

(d) As this question assumes an injury suffered in such circumstances as to
involve a State’s responsibility, it must be supposed, for the purpose of this
Opinion, that the damage results from a failure by the State to perform obliga-
tions of which the purpose is to protect the agents of the Organization in the
performance of their duties.

1 Studiebog i Folkeret
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(¢) The position of a defendant Statc which is not a member of the Or-
ganization is dcalt with later, and for the present the Court will assume that
the defendant State is a Member of the Organization.

The questions asked of the Court rclate to the “capacity to bring an inter-
national claim”; accordingly, we must begin by defining what is meant by that
capacity, and consider the characteristics of the Organization, so as to determine
whether, in general, these characteristics do, or do not, include for the Organiza-
tion a right to present an international claim.

Competence to bring an intcrnational claim is, for those possessing it, the
capacity to resort to the customary methods recognized by international law for
the establishment, the presentation and the settlement of claims. Among these
methods may be mentioned protest, request for an cnquiry, negotiation, and
request for submission to an arbitral tribunal or to the Court in so far as this
may be authorized by the Statute.

This capacity certainly belongs to the State; a State can bring an internatio-
nal claim against another State. Such a claim takes the form of a claim between
two political entities, cqual in law, similar in form, and both the direct subjects
of international law. It is dealt with by means of negotiation, and cannot, in
the present state of the law as to international jurisdiction, be submitted to a
tribunal, except with the consent of the States concerned.

When the Organization brings a claim against one of its Members, this claim
will be presented in the same manner, and regulated by the same procedure. It
may, when necessary, be supported by the political means at the disposal of the
Organization. In these ways the Organization would find a method for securing
the observance of its rights by the Member against which it has a claim.

But, in the international sphere, has the Organization such a nature as in-
volves the capacity to bring an international claim? In order to answer this
question, the Court must first enquire whether the Charter has given the Or-
ganization such a position that it possesses, in regard to its Members, rights
which it is entitled to ask them to respect. In other words, does the Organiza-
tion posses international personality? This is no doubt a doctrinal expression,
which has sometimes given rise to controversy. But it will be used here to mean
that if the Organization is recognized as having that personality, it is an entity
capable of availing itself of obligations incumbent upon its Members.

To answer this question, which is not settled by the actual terms of the
Charter, we must consider what characteristics it was intended thereby to give
to the Organization.

The subjects of law in any legal system are not necessarily identical in their
nature or in the extent of their rights, and their nature depends upon the needs
of the community. Throughout its history, the development of international
law has been influenced by the requirements of international life, and the pro-
gressive increase in the collective activities of States has already given rise to
instances of action upon the international plane by certain entities which are
not States. This development culminated in the establishment in June 1945 of
an international organization whose purposes and principles are specified in the
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Charter of the United Nations. But to achieve these ends the attribution of
international personality is indispensable.

The Charter has not been content to make the Organization created by it
merely a centre “for harmonizing the actions of nations in the attainment of
these common ends” (Article 1, para. 4). It has equipped that centre with or-
gans, and has given it special tasks. It has defined the position of the Members
in relation to the Organization by requiring them to give it every assistance in
any action undertaken by it (Article 2, para. 5), and to accept and carry out
the decisions of the Security Council; by authorizing the General Assembly to
make recommendations to the Members; by giving the Organization legal ca-
pacity and privileges and immunities in the territory of each of its Members;
and by providing for the conclusion of agreements between the Organization
and its Members. Practice—in particular the conclusion of conventions to which
the Organization is a party—has confirmed this character of the Organization,
which ocupies a position in certain respects in detachment from its Members,
and which is under a duty to remind them, if need be, of certain obligations. It
must be added that the Organization is a political body, charged with political
tasks of an important character, and covering a wide field namely, the mainte-
nance of international peace and security, the development of friendly relations
among nations, and the achievement of international co-operation in the solu-
tion of problems of an economic, social, cultural or humanitarian character
(Article 1); and in dealing with its Members it employs political means. The
“Convention on the Privileges and Immunities of the United Nations” of 1946
creates rights and duties between each of the signatories and the Organization
(see, in particular, Section 35). It is difficult to see how such a convention could
operate except upon the international plane and as between parties possessing
international personality.

In the opinion of the Court, the Organization was intended to exercise and
enjoy, and is in fact exercising and enjoying, functions and rights which can
only be explained on the basis of the possession of a large measure of inter-
national personality and the capacity to operate upon an international plane. It
is at present the supreme type of international organization, and it could not
carry out the intentions of its founders if it was devoid of international persona-
lity. It must be acknowledged that its Members, by entrusting certain functions
to it, with the attendant duties and responsibilities, have clothed it with the
competence required to enable those functions to be effectively discharged.

Accordingly, the Court has come to the conclusion that the Organization is
an international person. That is not the same thing as saying that it is a State,
which it certainly is not, or that its legal personality and rights and duties are
the same as those of a State. Still less is it the same thing as saying that it is
“a super-State”, whatever that expression may mean. It does not even imply
that all its rights and duties must be upon the international plane, any more
than all the rights and duties of a State must be upon that plane. What it
does mean is that it is a subject of international law and capable of possessing
international rights and duties, and that it has capacity to maintain its rights by
bringing international claims.

1%
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The next question is whether the sum of the international rights of the Organ-
ization comprises the right to bring the kind of international claim described
in Request for this Opinion. That is a claim against a State to obtain repara-
tion in respect of the damage caused by the injury of an agent of the Organiza-
tion in the course of the performance of his duties. Whereas a State possesses
the totality of international rights and duties recognized by international law,
the rights and duties of an entity such as the Organization must depend upon
its purposes and functions as specified or implied in its constituent documents
and developed in practice. The functions of the Organization are of such a
character that they could not be effectively discharged if they involved the
concurrent action, on the international plane, of fifty-eight or more Foreign
Offices, and the Court concludes that the Members have endowed the Organi-
zation with capacity to bring international claims when necessitated by the
discharge of its functions ***

2
Pariserfredstraktaten af 30. marts 1856

Art. 15. Efter at Wienerkongressens akt har opstillet principperne for sejlads
P4 de floder, der afgranser eller gennemlgber flere stater, bestemmer de kontra-
herende magter indbyrdes, at de i fremtiden ligeledes vil anvende disse princip-
per pd Donau og dens mundinger. De erklarer, at denne bestemmelse for frem-
tiden er en del af Europas offentlige ret (droit public de I'Europe), og pétager
sig garantien for den.

Donausejladsen kan ikke underkastes nogen hindring eller afgift, der ikke ud-
trykkelig fremgar af bestemmelserne i de folgende artikler. Folgelig kan der ikke
krazves nogen afgift for den blotte besejling af floden eller nogen afgift pa varer
ombord pi skibene. De ordens- og karantaneregler, som ma opstilles af hensyn
til flodbredstaterne, skal affattes s& gunstigt som muligt for sejladsen. Bortset
fra disse reglementer m& der ikke l&gges nogen som helst hindring i vejen for
den frie sejlads.

Art. 16. Med det formal at gennemfere den foregiende artikels bestemmelser
skal en kommission, hvori Storbritannien, Frankrig, @strig, Prejsen, Rusland,
Sardinien og Tyrkiet hver vil vare reprasenteret ved en delegeret, have til
opgave at anvise og lade udfere de nedvendige arbejder fra Isatsja og udefter
for at frigere Donaus mundinger sivel som de tilstedende dele af havet for
sandbanker og andre hindringer, som sparrer dem, og give denne del af floden
og de nzvnte dele af havet de bedst mulige sejlbarhedsbetingelser.

For at dzkke omkostningerne ved disse arbejder samt ved de indretninger,
der skal sikre og lette sejladsen i Donaus mundinger, kan der opkraves faste
afgifter af rimelig storrelse, som fastsettes af kommissionen ved simpelt flertal,
dog pi den udtrykkelige betingelse, at alle nationers flag i denne henseende,
ligesom i alle andre, skal behandles fuldstndig ligeligt.
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Art. 17. Der skal oprettes en kommission, bestdende af delegerede fra Dstrig,
Bayern, Den Hgje Port og Wiirttemberg (én fra hver af disse magter), hvortil
kommer befuldmzagtigede fra de tre Donaufyrstendemmer, hvis udnzvnelse skal
godkendes af Porten. Denne kommission, somn skal vzre permanent,

1) skal udarbejde reglementer for sejlads og flodpoliti;

2) skal bortfjerne alle endnu eksisterende hindringer for anvendelse af Wie-
nertraktatens bestemmelse pa Donau;

3) skal give ordre til og lade udfere de nodvendige arbejder langs hele floden;
og

4) skal efter den europziske kommissions oplesning overvége, at sejlbarheden
bevares i Donaus mundinger og de tilstedende dele af havet.

3
Berlinertraktaten af 13. juli 1878

Art. 53. Den europziske Donaukommission, hvori Rumanien skal vare re-
prasenteret, skal bevare sine funktioner og skal for fremtiden udeve dem indtil
Galatz fuldstendig uafhzngigt af den territoriale myndighed. Alle traktater,
aftaler, akter og beslutninger med hensyn til dens rettigheder, privilegier, przro-
gativer og forpligtelser bekraftes'.

4

Treaty establishing the European Coal and Steel Community
signed in Paris on April 18, 1951

Traktatens autoritative tekst er affattet pA (ransk. Den her benyttede oversticlse er
offentliggjort al Fallesskabets Hoje Myndighed

Art. 9. The High Authority shall be composed of nine members designated
for six years and chosen for their general competence.

A member shall be eligible for reappointment. The number of members of
the High Authority may be reduced by unanimous decision of the Council.

Only nationals of the member States may be members of the High Autho-
rity.

The High Authority shall not include more than two members of the same
nationality.

The members of the High Authority shall exercise their functions in complete
independence, in the general interest of the Community. In the fulfilment of
their duties, they shall neither solicit nor accept instructions from any govern-
ment or from any organization. They will abstain from all conduct incompa-
tible with the supranational character of their functions.

Each member State undertakes to respect this supranational character and

1 Om Donau-regimets senere udvikling se Alf Ross, Lerebog i Folkeret (1951),
§ 2, note 7.
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not to seek to influence the members of the High Authority in the execution of
their duties.

The members of the High Authority shall not exercise any business or profes-
sional activities, paid or unpaid, nor acquire or hold, directly or indirectly, any
interest in any business related to coal and steel during their term of office or
for a period of three years thereafter.

Art. 13. The High Authority shall act by vote of a majority of its members.

Its quorum shall be fixed by its rules of procedure. However, this quorum
must be greater than one-half of its members.

Art. 14. In the execution of the tasks entrusted to it by this Treaty and in
accordance with the provisions thereof, the High Authority shall take decisions,
formulate recommendations and issue opinions.

Decisions shall be binding in every respect.

Recommendations shall be binding with respect to the objectives which they
specily but shall leave to those to whom they are directed the choice of appro-
priate means for attaining these objectives.

Opinions shall not be binding.

When the High Authority is empowered to take a decision, it may limit it-
self to formulating a recommendation.

Art. 31. The function of the Court is to ensure the rule of law in the inter-
pretation and application of the present Treaty and of the regulations for its
execution.

Art. 44. The rulings of the Court shall be enforced in the territory of the
member States under the terms of Article 92 below.

Art. 49. The High Authority is empowered to procure the funds necessary
to the accomplishment of its mission:

— by imposing levies on the production of coal and steel;

— by borrowing.

It may also receive grants.

Art. 58. 1. In case of a decline in demand, if the High Authority considers
that the Community is faced with a period of manifest crisis and that the means
of action provided for in Article 57 are not sufficient to cope with this situa-
tion, it must, after consulting the Consultative Committee and with the agree-
ment of the Council, establish a system of production quotas, accompanied, as
far as may be necessary, by the measures provided for in Article 74.%**

Art. 92. The decisions of the High Authority imposing financial obligations
on enterprises shall have executive force.

They shall be put into forced execution on the territory of member States by
means of the legal procedure in effect in each State, after the formula of exe-
cution in use in the State on whose territory the decision is to be carried out
has been appended; this shall be done with no other formality than the veri-
fication of the authenticity of such decisions. The execution of these formalities
shall be the responsibility of a Minister whom each government shall designate
for this purpose.

The forced execution of such decisions can be suspended only by a decision
of the Court.
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5
Danmarks Riges Grundlov

LOV NR. 169 AF 5. JUNI 1953

§ 20, stk. 1. Befojelser, som efter denne grundlov tilkommer rigets myndig-
heder, kan ved lov i nzrmere bestemt omfang overlades til mellemfolkelige
myndigheder, der er oprettet ved gensidig overcnskomst med andre stater til
fremme af mellemfolkelig retsorden og samarbejde.

Stk. 2. Til vedtagelse af lovforslag herom kraves et flertal pa fem sjettedele
af folketingets medlemmer. Opnas et sadant flertal ikke, men dog det til ved-
tagelse af almindelige lovforslag nedvendige flertal, og opretholder regeringen
forslaget, forelxgges det folketingsvalgerne til godkendelse eller forkastelse
efter de for folkeafstemninger i § 42 fastsatte regler.

6

Effect of awards of compensation made by the
U. N. Administrative Tribunal

DEN INTERNATIONALE DOMSTOL, RESPONSUM, 1954
I. C. ]J. Reports 1954, 47

[I begyndelsen af 1950’erne fandt der i de Forenede Stater, inspireret iser af
Senator McCarthy, en omfattende inkvisition sted for i alle forgreninger af det
offentlige liv at udrense personer mistenkt for at have eller have haft kommu-
nistiske forbindelse eller sympatier. Denne inkvisition rettede sig ogsd mod den
del af de Forenede Nationers sekretariatsstab der bestod af amerikanske stats-
borgere. Opmzrksomheden samlede sig om 18 personer der under paberabelse
af fifth amendement (“no person shall be ... compelled in any criminal case
to be a witness against himself’) nzgtede at besvare spergsmal under forher
for Senatets Inkvisitionskomite. Denne benyttelse af en forfatningssikret ret
blev af generalsekretzren opfattet som et brud pi tjenestepligterne der efter
tjenestereglementet berettigede til afskedigelse. Hereflter blev alle 18 afske-
diget. 11 af disse havde fast ans=zttelse og indbragte deres afskedigelser for det
administrative tribunal der var blevet oprettet i 1949 med myndighed til at
treffe afgorelse i tvister om stabens ansazttelsesforhold. Tribunalet kendte
afskedigelserne ulovlige i henhold til tjenestereglementet og tilkendte de afske-
digede betydelige erstatninger ($ 179.420). Den ophidsede amerikanske opinion
ville imidlertid ikke beje sig for tribunalets afgerelse som man krzvede tilsidesat
som fejlagtig af generalforsamlingen. Fra anden side bestred man generalfor-
samlingens kompetence hertil. Resultatet blev at generalforsamlingen vedtog at
anmode den Internationale Domstol om et responsum om to spergsmal af hvilke
det forste lod saledes:

“Having regard to the Statute of the United Nations Administrative Tribunal
and to any other relevant instruments and to the relevant records, has the
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General Assembly the right on any grounds to refuse to give effect to an award
of compensation made by that Tribunal in favour of a staff member of the
United Nations whose contract of service has been terminated without his
assent?”

[Domstolen.] This examination of the first Question shows that the Court is
requested to consider the general and abstract question whether the General
Assembly is legally entitled to refuse to give effect to an award of com-
pensation made by the Administrative Trbunal, properly constituted and
acting within the limits of its statutory competence. The answer to this question
depends on the provisions of the Statute of the Tribunal as adopted by the
General Assembly on November 24th, 1949, and on the Staff Regulations and
Rules as in force on December 9th, 1953. But the Court will also take into
account the amendments which were made to the Statute on the latter date.
The Court will first consider whether the Tribunal is established either as a
judicial body, or as an advisory organ or a mere subordinate committee of the
General Assembly.

Article I of the Statute provides: “A Tribunal is established by the present
Statute to be known as the United Nations Administrative Tribunal.” This Tri-
bunal shall, according to Article 2, paragraph 1, “be competent to hear and
pass judgment upon application”, whereupon the paragraph determines the
limits of the Tribunal’s competence as already mentioned above.

Article 2, paragraph 3, prescribes:

“ In the event of a dispute as to whether the Tribunal has competence, the
matter shall be settled by the decision of the Tribunal.”

Article 10 contains the following provisions:

“2. The judgments shall be final and without appeal.”
“3. The judgments shall state the reasons on which they are based.”

These provisions and the terminology used are evidence of the judicial nature
of the Tribunal. Such terms as “tribunal”, “judgment”, competence to “pass
judgment upon applications”, are generally used with respect to judicial bo-
dies. The above-mentioned provisions of Articles 2 and 10 are of an essentially
judicial character and conformn with rules generally laid down in statutes or
laws issued for courts of justice, such as, for instance, in the Statute of the Inter-
national Court of Justice, Article 36, paragraph 6, Article 56, paragraph 1,
Article 60, first sentence. ***

This examination of the relevant provisions of the Statute shows that the
Tribunal is established, not as an advisory organ or a mere subordinate com-
mittee of the General Assembly, but as an independent and truly judicial body
pronouncing final judgments without appeal within the limited field of its func-
tions.

According to a well-established and generally recognized principle of law, a
judgment rendered by such a judicial body is res judicata and has binding force
between the parties to the dispute. It must therefore be examined who are to
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be regarded as parties bound by an award of compensation made in favour of a
staff member of the United Nations whose contract of service has been termi-
nated without his assent.

Such a contract of service is concluded between the staff member concerned
and the Secretary-General in his capacity as the chief administrative officer of
the United Nations Organization, acting on behalf of that Organization as
its representative. When the Secretary-General concludes such a contract of
service with a staff member, he engages the legal responsibility of the Organiza-
tion, which is the juridical person on whose behalf he acts. If he terminates
the contract of service without the assent of the staff member and this action
results in a dispute which is referred to the Administrative Tribunal, the par-
ties to this dispute before the Tribunal are the staff member concerned and the
United Nations Organization, represented by the Secretary-General, and these
parties will become bound by the judgment of the Tribunal. This judgment is,
according to Article 10 of the Tribunal’s Statute, final and without appeal. The
Statute has provided for no kind of review. As this final judgment has binding
force on the United Nations Organization as the juridical person responsible
for the proper observance of the contract of service, that Organization becomes
legally bound to carry out the judgment and to pay the compensation awarded
to the staff member. It follows that the General Assembly, as an organ of the
United Nations, must likewise be bound by the judgment. **¥*

The Court must now examine the principal contentions which have been
put forward, in the written and in the oral statements, by the Governments
that take the position that there are grounds which would justify the General
Assembly in refusing to give effect to awards of the Administrative Tribunal.

The legal power of the General Assembly to establish a tribunal competent
to render judgments binding on the United Nations has been challenged. Ac-
cordingly, it is necessary to consider whether the General Assembly has been
given this power by the Charter. **¥

When the Secretariat was organized, a situation arose in which the relations
between the staff members and the Organization were governed by a complex
code of law. This code consisted of the Staff Regulations established by the
General Assembly, defining the fundamental rights and obligations of the staff,
and the Staff Rules, made by the Secretary-General in order to implement the
Staff Regulations. It was inevitable that there would be disputes between the
Organization and staff members as to their rights and duties. The Charter
contains no provision which authorizes any of the principal organs of the Unit-
ed Nations to adjudicate upon these disputes, and Article 105 secures for the
United Nations jurisdictional immunities in national courts. It would, in the
opinion of the Court, hardly be consistent with the expressed aim of the Charter
to promote freedom and justice for individuals and with the constant preoccu-
pation of the United Nations Organization to promote this aim that it should
afford no judicial or arbitral remedy to its own staff for the settlement of any
disputes which may arise between it and them.
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In these circumstances, the Court finds that the power to establish a tribu-
nal, to do justice as between the Organization and the staff members, was essen-
tial to ensure the efficient working of the Secretariat, and to give effect to the
paramount consideration of securing the highest standards of efficiency, com-
petence and integrity. Capacity to do this arises by necessary intendment out of
the Charter ¥**

The Court has accordingly arrived at the conclusion that the first Question
submitted to it must be answered in the negative. The second Question does
not therefore call for consideration.

For these reasons,

having regard to the Statute of the United Nations Administrative Tribunal
and to any other relevant instruments and to the relevant records,

The Court is of Opinion,
by nine votes to three,

that the General Assembly has not the right on any grounds to refuse to give
effect to an award of compensation made by the Administrative Tribunal of
the United Nations in favour of a staff member of the United Nations whose
contract of service has ben terminated without his assent.

7
Niirnbergdommen

INTERNATIONAL MILITARY TRIBUNAL, NURNBERG, 1946
Official Documents, XXII, 411, 461-466, 497498

[Domstolen.] Den 8. august 1945 blev der mellem det Forenede Kongerige
Storbritannien og Nordirlands regering, Amerikas Forenede Staters regering,
den franske Republiks provisoriske regering og de Socialistiske Sovjetrepubli-
kers regering truffet en overenskomst om oprettelse af denne domstol til rets-
forfelgning af krigsforbrydere, hvis forbrydelser ikke har nogen szilig geografisk
tilknytning. ***

[T den Statut for den Internationale Militerdomstol, der blev knyttet til
overenskomsten, blev de forbrydelser, der henherer under domstolens kompe-
tence, bestemnt saledes:

“Artikel 6.

Den i henhold til den i artikel 1 omhandlede overenskomst oprettede domstol til
retsforfolgning mod og afstraffelse af de europaiske akselandes storre krigsforbrydere
skal vare befgjet til at pAddemme og straffe personer, der, idet de handlede i de euro-
paxiske akselandes interesse, enten i deres personlige egenskab eller som medlemmer af
organisationer, har begiet nogen af nedennzvnte forbrydelser.

Folgende handlinger, eller enhver enkelt af dem, er forbrydelser, der henherer under
domstolenes kompetence, og for hvilke den enkelte kan drages til ansvar:
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(a) Forbrydelser mod freden: det vil sige at planlzgge, forberede,
iverksztte eller fore angrebskrig eller krig i1 strid med internationale traktater, overens-
komster eller tilsagn, eller deltage i en fzlles plan eller sammensvargelse til fuldbyrdelse
af nogen af de forannzvnte handlinger;

(b) Krigsforbrydelser: det vil sige krznkelser af krigens love og szd-
vaner. Sidanne krznkelser indbefatter, men er ikke begrznset til, mord, mishandling
eller deportation til tvangsarbejde eller i noget andet sjemed af civilbefolkning, der
herer til eller befinder sig i et besat omrade, mord eller mishandling af krigsfanger eller
sofarende, drab af gidsler, plyndring af offentlig eller privat ejendom, hensynsles ede-
lzggelse af byer eller landsbyer eller edelzggelse, der ikke retfzrdiggeres af militer
nedvendighed.

(c)Forbrydelser mod menneskeheden: det vil sige mord, udryd-
delse, fornedrelse til slaveri, deportation og andre umenneskelige handlinger begiet
mod nogen civilbefolkning foer eller under krigen!, eller forfolgelse af politiske, race-
massige eller religiose grunde ved udforelse af eller i forbindelse med nogen forbrydelse,
der falder inden for domstolens kompetence, uden hensyn til, om handlingerne er i
strid med den nationale ret i det land, hvor de er begaet.

Enhver, der har ledet, tilrettelagt, tilskyndet eller varet medvirkende til udarbejdelsen
eller udforelsen af en fzlles plan eller sammensvargelse om at begd nogen af de foran-
navnte forbrydelser, er ansvarlig for alle handlinger, foretaget af enhver person ved
udforelsen af en sidan plan.”

Af dommen citeres-videre kun afsnit af betydning for spergsmélet om indivi-
dets stilling som folkeretssubjekt.]

***Domstolens kompetence er defineret i overenskomsten og vedtzgten, og
de forbrydelser, der falder ind under domstolens kompetence, og for hvilke der
kan geres individuelt ansvar gzldende, er nzvnt i artikel 6. Den lov, der her
igennem er givet, er bindende i almindelighed, og bindende for domstolen.

Vedtzgten blev oprettet af den suverzne lovgivningsmagt i de lande, der
modtog Tysklands betingelseslose overgivelse. Disse landes ubestridte ret til at
lovgive for de besatte omrider er godkendt af den civiliserede verden. Ved-
tegten medforer ikke en vilkirlig magtudevelse fra de sejrende nationers side.
Domstolens opfattelse er, som det pavises nedenfor, at den manifesterer inter-
nationale love, der eksisterede pa det tidspunkt, da den blev skabt. I den hen-
seende er den selv et bidrag til international lov.

Signatarmagterne gav ved oprettelsen af denne domstol udtryk for den
lov, den skulle udeve, og drog omsorg for, at retssagen kunne fores retfzrdigt.
Derved har de i fzllesskab handlet siledes som hver enkelt af dem kunne have
gjort. For det kan ikke bestrides, at hver nation har ret til at oprette en szrlig
domstol til at udeve retten. Med hensyn til domstolens sammensztning kan de
tiltalte kun kraeve at blive provet retfardigt pa grundlag af beviserne og loven.

Ifolge vedtagten er det en forbrydelse at planlazgge og fore angrebskrig i
strid med internationale traktater. Det er derfor ikke strengt nedvendigt at
undersoge, om og i hvilken udstrzkning angrebskrig var en forbrydelse fer
Londonoverenskomsten tridte i kraft. Men i betragtning af den store betyd-
ning, der tillegges dette spergsmil, har domstolen pdhert alle argumenter

! I den oprindelige tekst stod her et semikolon. Dette blev ved Berliner Protokollen
af 6. oktober 1945 rettet til et komma, jfr. Alf Ross, Om Ret og Retferdighed (1953),
148—49.
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bide fra anklagemyndighed og forsvar, og vil selv give udtryk for sit syn
pa sagen.

Det er blevet hxvdet af de tiltalte, at det er et grundleggende princip i al
lovgivning — international si vel som national — at man ikke kan straffe en
mand for en forbrydelse, uden at loven eksisterede, da forbrydelsen blev be-
gaet. “Nullum crimen sine lege, nulla poena sine lege”.

Det blev havdet, a t straf “ex post facto” (pi grundlag af en lov, givet efter
fuldfert handling) strider mod retsopfattelsen i alle civiliserede nationer, a't
ingen suverzn magt havde gjort angrebskrig til en forbrydelse pa det tidspunkt,
da de pastiede forbryderiske handlinger blev begaet, a t begrebet “angrebskrig”
ikke er defineret i nogen statut, at der ikke er fastsat nogen straf herfor, at
ingen domstol var blevet nedsat til at forfelge og demme overtrzdelserne.

For det forste bor man bemarke, at reglen “nullum crimen sine lege” ikke
rummer nogen begransning af suverzniteten, men er et almindeligt retfardig-
hedsprincip. At hzvde, at det er uretfzrdigt at straffe dem, der i strid med
traktater og forsikringer har angrebet nabostater uden varsel, er i sig selv en
usandhed, for under de omstzndigheder ma den angribende part vide, at han
handler forkert, og det ville da vere langt mere uretfzrdigt at lade hans
handling g3 ustraffet hen end at straffe ham. I betragtning af de stillinger, de
tiltalte indtog i den tyske regering, mi de alle, eller i hvert fald nogle af dem,
have varet vidende om de traktater, der var underskrevet af Tyskland og som
gjorde tilflugten til krig for at afgere internationale stridigheder til en forbry-
delse. De ma have vidst, at de handlede imod enhver international lov, nir de
med forsaet ivaerksatte deres planer om invasion og angrebskrig. Allerede ved at
se sagen fra den synsvinkel star det klart, at ovennzvnte regel ikke kan anven-
des pa de foreliggende tilfzlde.

Dette synspunkt far stzrk stette, hvis man betragter den internationale rets
holdning i 1939 overfor begrebet angrebskrig. Den almindelige traktat af 27.
august 1928, der afviser krigen som middel, seedvanligvis kendt som Briand-
Kelloggpagten, var ved krigsudbrudet i 1939 bindende for 63 nationer, der-
iblandt for Tyskland, Italien og Japan.

I fortalen erklzrede signatarmagterne, at de var sig “den hejtidelige pligt
steerkt bevidst, der pahviler dem, og som skulle bidrage til menneskehedens vel-
feerd. De var overbevist om, at den tid var kommet, da en dben fordemmelse
af krigen som nationalpolitisk middel skulle ske, i den hensigt, at de fredelige
og venskabelige forhold, der nu eksisterede mellem deres folk, skulle fortsxtte
... Enhver =ndring af relationerne mellem dem indbyrdes skulle kun seges
fremmet ved fredelige midler . .. idet verdens civiliserede lande siledes forene-
des i en fzlles frasigelse af krigen som middel for deres udenrigspolitik . ..”

De to ferste artikler lyder saledes:

“Artikel 1: De hoje kontraherende parter erklxrer i deres respektive folks
navn hejtideligt, at de fordemmer tilflugten til krig ved lesning af internatio-
nale tvistigheder og afstar fra den som nationalpolitisk middel i deres indbyrdes
relationer.

Artikel 2: De heje kontraherende parter beslutter, at lesningen af enhver
tvistigheder eller konflikt, af hvad art og oprindelse den vare m, der matte
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opstd imellem dem, aldrig skal seges fremmet ved andet end fredelige midler.*

Spergsmilet er: Hvad er den juridiske virkning af denne pagt? Alle natio-
ner, der havde underskrevet pagten eller rettede sig efter den, afviste ubetinget
tilflugten til krig som politisk middel, og frasagde sig udtrykkeligt brugen deraf.
Efter underskrivelsen af pagten vil det, at en nation tyer til krig som stats-
politisk middel, vare ensbetydende med et brud pa pagten. I rettens gjne med-
forer den hejtidelige erklzring om frasigelse af krigen som middel for stats-
politik nedvendigvis den konsekvens, at en sidan krig derefter er ulovlig ifolge
international ret. Det medfarer ligeledes, at de, som planlegger og ferer en
sadan krig med dens uundgéelige frygtelige konsekvenser, i sig selv derved
begar en forbrydelse. Anvendelsen af krig ved lesning af internationale kon-
flikter, brugt som et middel til fremme af statspolitiske formal, medferer si-
ledes i sig selv, at krigen er en angrebskrig, og den pagzldende krig er derved
gjort ulovlig ved denne pagt.

De Forenede Staters udenrigsminister, mr. Henry L. Stimson, udtrykte det
siledes i 1932:

“Underskriverne af Briand-Kelloggpagten afstod fra krig mellem nationerne.
Det betyder, at krig er blevet ulovlig i praktisk taget hele verden. Hvis to natio-
ner efter dette gir ind i en vabnet konflikt, mi enten den ene eller begge
stemples som krznkere af den lov, som denne traktat giver almen gyldighed ...
Vi fordemmer dem i det tilfeelde som lovbrydere.”

Men det havdes, at pagten ikke udtrykkeligt bestemmer, at sddanne krige
er forbrydelser, og at den heller ikke indeholder bestemmelser om domstole,
der skal forfalge dem, der begynder den slags krige. Det gzlder i samme hen-
seende for de krigsartikler, der indeholdes i Haagkonventionen. Haagkonven-
tionen af 1907 forbed at gribe til visse slags krigsforelse. Det var forbudt at
behandle krigsfanger umenneskeligt og at anvende forgiftede vaben. Falsk an-
vendelse af parlamentzrflag og lignende ting var ogsa forbudt. Mange af disse
forbud havde vundet havd lznge for konventionens vedtagelse. Men efter 1907
har overtrazdelse af dem varet en faktisk forbrydelse, der kunne straffes som en
overtrzdelse af krigsartiklerne. Og dog erklares det intetsteds i Haagkonventio-
nen, at sidan fremgangsmide er strafbar, ligesom der heller ikke foreskrives
straffe eller nzvnes noget om en domstol, der skal forfalge og straffe dem, der
overtrzder bestemmelserne. Men i mange ir har krigsretten imidlertid forfulgt
og straffet personer, der var skyldige i overtrzdelse af de landkrigsartikler, der
var vedtaget i konventionen. Domstolen finder, at de, som ferer angrebskrig,
gor sig i samme grad skyldige i ulovlige handlinger, og det med hensyn til be-
tydeligt vigtigere ting end brud p4 Haagkonventionens regler.

Nar man tolker pagtens ord, ma man huske, at international ret ikke er et
produkt af en international lovgivning, og at sidanne internationale overens-
komster som Parispagten behandler lovens almindelige principper og ikke lovens
anvendelse i praksis. Krigsretten findes ikke alene i traktaterne, men ogsi i sta-
ternes sedvane og praksis, siledes som det gradvis har vundet international
hzvd, og i de almindelige retsprincipper, der bruges af juristene og kommer til
anvendelse i krigsretterne.

Denne ret er ikke statisk, men tilpasses de stadig @ndrede krav, der stilles
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til den. I mange tilfxzlde er pagter intet andet end en mere nejagtigt udtrykt
henvisning til retsprincipper, der allerede eksisterer.

Den tolkning af pagten, som domstolen lzgger til grund, stottes af den ver-
denshistoriske udvikling, der gik forud. I &ret 1923 udarbejdede folkeforbundet
udkastet til en gensidig bistandspagt. I artikel 1 af denne erkleredes, at “an-
grebskrig er en international forbrydelse”, og at parterne ville “ga ind p4, at
ingen af dem vil gore sig skyldige deri”. Traktatudkastet blev forelagt 29 stater,
af hvilke omkring halvdelen var stemt for at vedtage teksten. Det viste sig, at
den vasentligste indvending var vanskeligheden ved at definere handlinger, der
var ensbetydende med “‘angrebskrig”, og ikke en eventuel tvivl om, hvorvidt
“angrebskrig” var forbryderisk. I fortalen til folkeforbundets protokol af 1924
om fredelig bileggelse af internationale tvistigheder (“Genéveprotokollen”) er-
kleeres det, efter at have henvist til solidariteten indenfor det internationale
samfund, at “angrebskrig udger en krznkelse af denne solidaritet og er en
international forbrydelse”. Der fortsttes med at erklazre, at de kontraherende
parter “lengtes efter at bidrage til en total anvendelse af det system, der er
vedtaget i folkeforbundspagten med hensyn til fredelig lesning af tvistigheder
mellem staterne og til sikring af, at internationale forbrydelser forhindres”. Pro-
tokollen blev anbefalet af forbundets 48 medlemmer ved enstemmig vedtagelse
1 plenarforsamlingen. Blandt medlemmerne var Italien og Japan, men Tyskland
var pa dette tidspunkt ikke medlem af forbundet.

Selvom protokollen aldrig blev ratificeret, blev den underskrevet af verdens
ledende statsmand som reprasentanter for en overveldende majoritet af alle
civiliserede stater og folk, og kan betragtes som et stzrkt vidnesbyrd om viljen
til at stemple angrebskrigen som international forbrydelse.

P4 folkeforbundets plenarforsamlingsmede den 24. september 1927 vedtog
alle tilstedeverende delegationer (deriblandt den tyske, italienske og japanske),
enstemmigt en deklaration vedrerende angrebskrige. I fortalen til deklarationen
fastslas det, at:

“Forsamlingen,
der anerkender den solidaritet, 1 hvilken nationernes samfund er forenet,
der nzrer et sterkt enske om opretholdelse af den almindelige fred, der er over-
bevist om, at angrebskrig aldrig kan tjene som middel til at bileegge internatio-
nale tvistigheder, idet den er en felge af international forbrydelse . ..”

Pa den sjette panamerikanske konference i Havana blev der den 18. februar
1928 af 21 amerikanske republiker vedtaget en erklering om, at “angrebskrig
er en international forbrydelse imod menneskeheden”.

Alle disse hejtideligt fremsatte opinionstilkendegivelser og mange andre, der
kunne nzvnes, stotter den fortolkning af Parispagten, som retten anvender og
som gir ud p4, at angrebskrig ikke alene slet og ret er ulovlig, men at den er
direkte forbryderisk. Det forbud mod angrebskrig, som verdens samvittighed
forlangte, findes udtrykt i den serie pagter og traktater, som retten har henvist
til ovenfor.

Det er ogsa vigtigt at huske, at artikel 227 i Versaillestraktaten giver adgang
til nedszttelsen af en serlig domstol, sammensat af reprzsentanter fra fem af
de allierede og associerede magter, som kezmpede mod Tyskland i den forste
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verdenskrig. N&vnte domstol skulle behandle retssagen mod den tidligere tyske
kejser for den hejeste forbrydelse imod den internationale moral og pagternes
ukrenkelighed. Hensigten med denne retssag erklzredes at vare “at hevde de
alvorlige forpligtelser, man patager sig gennem internationale garantier og gyl-
digheden af den hzvdvundne internationale moral”.

I traktatens artikel 228 anerkendte den tyske regering udtrykkeligt de allie-
rede magters ret til “at stille sidanne personer for krigsret, som er under tiltale
for at have begaet handlinger i strid med krigens love og szdvaner”.

Det er pastdet, at international ret regulerer suverene staters handlinger og
ikke abner mulighed for at straffe individer. Det er ydermere péstaet, at hvis
der er tale om en stats handlinger, er de, der udferer dem, ikke personligt an-
svarlige, men beskyttes af doktrinen om statens suverznitet. Retten finder, at
begge disse pastande ber afvises. Det er for lzenge siden anerkendt, at internatio-
nal lovgivning palaegger savel individer som stater pligter. I det nyligt sted-
fundne tilfzzlde Ex Parte Quirin (1942 307 US 1) ved De Forenede Staters
hojesteret, blev et antal personer under krigen tiltalt for at have landet i Dc
Forenede Stater for at spionere og bega sabotage. Afdede overdommer Stone
udtalte da som rettens opfattelse folgende:

“Fra den dag, da denne domstol blev nedsat, har den opfattet krigsretten
som omfattende den del af den internationale ret, der fastsztter fjendenationer-
nes savel som fjendtlige statsborgeres retslige stilling, rettigheder og pligter.”

Han gav ogs& en oversigt over de retssager, der var behandlet ved domstol,
og 1 hvilke personer var tiltalt for forbrydelser imod international ret, serlig
krigsretten. Man kunne citere mange andre fortilfzzlde, men her er allerede
anfort tilstrazkkeligt til at bevise, at personer kan straffes for overtrazdelse af
international ret. Forbrydelser mod international ret begds af mennesker, ikke
af abstrakte vezesener (entities), og kun ved at straffe personer, som begar si-
danne forbrydelser, kan den internationale rets regler havdes.

Artikel 228 i Versaillestraktaten, som retten tidligere har henvist til, belyser
og hzvder denne opfattelse af personligt ansvar.

De af den internationale rets principer, som under visse omstendigheder
beskytter en stats reprasentanter, kan ikke anvendes pa handlinger, som er
strafbare ifelge international ret. Gerningsmandene til sidanne handlinger kan
ikke forsvare sig gennem at paberabe sig deres officielle stilling og derved befri
sig selv for straf, nir de tiltales. Artikel 7 i vedtzgten for denne ret fastslar ud-
trykkeligt:

“De tiltaltes officielle stilling, det vare sig som statsoverhoved eller ansvar-
lige embedsmand i ministerier, skal ikke befri dem for ansvar eller vzre formil-
dende omstzndigheder ved strafudmalingen.”

Pa den anden side er selve vedtegtens hovedindhold dette, at personer har
internationale forpligtelser, som gér foran den lydighedspligt, den enkelte stat
pélagger dem. Den, som forbryder sig imod krigslovene, kan ikke opnd beskyt-
telse imod straf, fordi han handler p4 sin stats vegne, hvis staten ved at god-
kende hans handlemade overskrider den kompetence, den har i henhold til in-
ternational ret.

Det blev pastiet ved forsvaret af de fleste af de tiltalte, at de kun handlede i
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overensstemmelse med Hitlers ordrer, nar de udferte deres handlinger, og at
de derfor ikke kan gores ansvarlige for de handlinger, der er udfert, idet de
parerede ordre. I den vedtagt, der ligger til grund for denne ret, siges der netop
i paragraf 8: “At den tiltalte handlede ifelge ordre fra sin regering eller over-
ordnede, kan ikke befri ham for ansvar, men kan medfere nedszttelse af straf-
fen.”

Indholdet af denne paragraf er i overensstemmelse med loven i alle lande.
Det har aldrig varet betragtet som gyldigt forsvar for brutalitet, at en soldat
var beordret til at drabe eller pine i strid med international ret. Det af-
gorende er ikke eksistensen af en ordre, men om det i virkeligheden var muligt
at trzffe et valg i overenssternmelse med moralen, og denne regel finder man
anvendt med varierende styrke i de fleste landes straffelovgivning.***

Domstolen er naturligvis bundet af vedtzgten, nir den skal definere krigs-
forbrydelser og forbrydelser mod menneskeheden. Med hensyn til krigsforbry-
delser var, som tidligere nzvnt, de forbrydelser, som defineres i artikel 6, afsnit
(b) af vedtagten, allerede pa forhind anerkendt som krigsforbrydelser i henhold
til international ret. De dakkes af artiklerne 46, 50, 52 og 56 i Haagkonven-
tionen af 1907, og artiklerne 2, 3, 4, 46 og 51 i Genevekonventionen af 1929.
At overtrdelser af disse paragraffer er forbrydelser, der hjemler straf for per-
soner, som findes skyldige i dem, er klart og behsver ikke nogen narmere pre-
velse.

Men det péstas, at Haagkonventionen ikke kan anvendes pa det foreliggende
tilfzlde, idet der henvises til paragraffen om “almindelig deltagelse” i denne
konventions artikel 2. I paragraffen hedder det:

“De bestemmelser, der foreskrives i det regulativ (landkrigsartiklerne), hvortil
der refereres i artikel 1 sdvel som i denne konvention, kan kun bringes i an-
vendelse mellemn de kontraherende parter, og da kun, hvis alle krigsforende
parter er bundet af konventionen.”

Adskillige af de krigsforende parter i den nyligt afsluttede krig var ikke
bundet af denne konvention.

Retten er af den opfattelse, at dette spergsmal ikke behover at afgeres. De
landkrigsartikler, som indeholdes i konventionen, var utvivlsomt et fremskridt i
forhold til den internationale ret, der eksisterede, da de blev vedtaget. Men i
konventionen hzvdes det udtrykkeligt, at den er et forseg “pa at revidere kri-
gens almindelige love og s@dvaner”, som altsi derigennem anerkendtes som
allerede eksisterende. I 1939 anerkendtes de regler, der nedfzldedes i konven-
tionen, af alle civiliserede nationer, og opfattedes som en fortolkning af de krigs-
love og krigsszedvaner, som vedtzgtens artikel 6 (b) henviser til.

Det er endvidere pastaet, at Tyskland i adskillige af de lande, der blev besat
under krigen, ikke mere var bundet af landkrigsartiklerne, idet Tyskland jo
havde undertvunget disse lande totalt og indlemmet dem i riget, hvorved Tysk-
land fik myndighed til at behandle de besatte lande, som om de var dele af det
tyske rige. Domstolen finder, at det i foreliggende tilfzlde er unedvendigt at af-
gore, hvorvidt denne doktrin om undertvingelse, der er athzngig af en militer
erobring, kan finde anvendelse eftersom undertvingelsen er et resultat af en for-
brydelse: Angrebskrigen. Ingen har nogensinde fer anset denne doktrin for an-
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vendelig, sa lznge der fandtes en har i felten i den hensigt at tilbagegive de
besatte lande til deres rette ejere. I dette tilfelde kan doktrinen altsa ikke an-
vendes pa noget af de omrader, der blev besat efter 1. september 1939. Hvad
angar krigsforbrydelser, begaet i Bshmen og Mihren, er det tilstrekkeligt at
anfere, at disse omrader aldrig blev indlemmet i riget, men at der etableredes
et protektorat m. h. t. dem.

Med henblik péa forbrydelser mod menneskeheden er der ingen tvivl om, at
nazisterne drabte politiske modstandere i Tyskland fer krigen, og at mange af
dem blev holdt indesparret i koncentrationslejre under de mest forfzrdende
og grusomme forhold. Man benyttede i hej grad terror som politisk middel, i
mange tilfzlde organiseret systematisk.

Den politik, der gik ud pa forfelgelse og undertrykkelse af samt mord pa
civilpersoner i Tyskland, der sandsynligvis var fjendtligt stemt mod regeringen,
og som fandt sted fer krigen 1939, blev gennemfort med storste ubarmhjer-
tighed. Der er fort uomstedeligt bevis for, at jedeforfelgelscr fandt sted i samme
periode. Men for at de forhandlinger, der gik forud for krigsudbruddet, skal
vzre forbrydelser mod menneskeheden, ma de have fundet sted under ud-
forelse af eller i forbindelse med en eller anden forbrydelse, som ligger indenfor
rettens kompetence.

Men retten er af den anskuelse, at omend mange af disse forbrydelser var
oprerende og forfardelige, sa er det dog ikke blevet tilstrakkeligt bevist, at de
blev begaet i forbindelse med eller under udferelsen af en sidan forbrydelse.
Retten m3 derfor afstd fra at fastsla, at disse handlinger fer ar 1939 var for-
brydelser mod menneskeheden i den forstand som omtales i den vedtegt, der
ligger til grund for domstolen. Men fra krigsudbrudet i 1939 blev krigsforbry-
delser, som samtidig var forbrydelser mod menneskeheden, begaet i stor stil.
Og i den udstrzkning, hvor de umenneskelige handlinger, nzvnt i anklage-
skriftet og begaet efter krigsudbrudet, ikke kommer ind under begrebet krigs-
forbrydelser, dzkkes de af begrebet “forbrydelser mod menneskeheden”, da de
blev forevet under udferelsen af eller i tilslutning til angrebskrigen.

8
Klingesaken

NORGE, HOYESTERET, 1946
Norsk Rettstidende 1946, 198

[Dommer Skau.] Eidsivating lagmannsrett avsa den 8 desember 1945 dom med
slik domsslutning: “Tiltalte Karl-Hans Herman Klinge demmes til deden for
forbrytelse mot straffelovens §§ 228 og 229, jfr. provisorisk anordning av 4 mai
1945 om straff for utenlandske krigsforbrytere § 3 a, b og ¢, jfr. § 1, sammen-
holdt med straffelovens § 62.”

Domfelte har paanket dommen. Anken gjelder lovanvendelsen for si vidt
som det hevdes at lagmannsretten med urette har anvendt den provisoriske
anordning av 4 mai 1945, da de handlinger som domfelte er demt for, er fore-
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tatt for anordningen ble gitt. Domfelte mener at straffen derfor rettelig skulle
ha veert utmilt innen den strafferamme som gjelder etter straffelovens §§ 228
og 229, jfr. § 62.

Subsidizrt ankes det over straffutmalingen idet domfelte hevder at den
idemte straff er for streng selv om anordningen av 4 mai 1945 kan brukes.

Om saksforholdet og domfeltes personlige forhold viser jeg til lagmannsret-
tens domsgrunner.

Jeg skal ferst behandle den del av anken som gir ut pi at det i dette til-
felle ikke er lovlig adgang til 4 anvende en strengere straff enn den som
straffelovens § 228 og 229, jfr. § 62, hjemler.

Forsvarerens begrunnelse av anken p3 dette punkt er i det vesentlige fol-
gende:

1. Norsk rett gir ikke hjemmel for en strengere straff.

Anordningen av 4 mai 1945 kan ikke brukes, da dette ville stride mot be-
stemmelsen i Grunnlovens § 97 om at “ingen lov mé gis tilbakevirkende kraft.”

2. Selv om folkeretten tillater anvendelse av strengere straff inntil dedsstraff
— s er folkeretten ikke noen del af norsk rett. En folkerettslig regel som nevnt,
kan derfor ikke uten formelt & vare inkorporert i norsk rett, gi hjemmel for an-
vendelse av den strengere straff i dette tilfelle.

3. Nir hverken den nasjonale norske rett eller folkeretten hver for seg gir
hjemmel for en slik straff, kan heller ikke en kombinasjon av disse rettssystemer
gjore det uten pa den mite som er nevnt under punkt 2.

Etter denne begrunnelse blir det et springende punkt i saken om bestemmelsen
i Grunnlovens § 97 mi antas & vare til hinder for at anordningen av 4 mai
1945 anvendes pa handlinger som er begitt for anordningen ble gitt. Det frem-
gir av anordningen og motivene til den, at det er forutsatt at den skal anven-
des ogsd pa eldre handlinger.

Forsvareren har pekt pi at det er en i norsk teori og rettspraksis anerkjent
oppfatning at pa strafferettens omrade er forbudet i Grunnlovens § 97 mot at
en lov gis tilbakevirkende kraft, absolutt — hva enten den nye lov kriminali-
serer et forhold som tidligere var straffritt, eller den medferer en strengere
bedommelse av et allerede tidligere straffbart forhold.

Jeg er enig i at de hensyn som ligger til grunn for bestemmelsen i § 97 i
alminnelighet vil fore til at den faktisk fir virkning som et absolutt forbud.
Og jeg erkjenner ogsd fullt ut styrken av de betenkeligheter som forsvareren
har fremholdt mot en innsnevring av den slagvidde som bestemmelsen som
nevnt er antatt 4 ha. Jeg er videre enig med forsvareren i at en ekstraordinar
situasjon i og for seg ikke vil gjere det berettiget — eller overhovedet gi adgang
til — & foreta noen lemping i anvendelsen av denne Grunnlovens bestemmelse.
Tvertom — nettop i slike situasjoner kan bestemmelsen ha sin sterste misjon.
Jeg anser det saledes utvilsomt at om en sterre eller mindre fraksjon av borgere,
som matte komme til 4 overta styremakten — det vare seg pa lovlig eller ulovlig
vis — skulle ville vedta lover som kriminaliserte tidligere handlinger av mot-
standerne, handlinger som etter den nye styremakts oppfatning er straffverdige,
s ville Grunnlovens § 97 vare en absolutt hindring mot slike tiltak, og det uan-
sett hvor stor tilslutning de matte ha.
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Nar jeg likevel er kommet til det resultat at domfeltes anke pa dette punkt
ikke ferer frem, er det fordi jeg mener at det foreliggende tilfelle i virkelig-
heten ikke skaper noen konflikt med § 97 og at det [or avrig ligger utenfor ram-
men av det omrade som denne grunnlovsbestemmelse har til hensikt 4 regulere.

Tiltalte er demt for en rekke grove tilfelle av tortur. Tortur er ikke bare
uttrykkelig forbudt ifslge norsk lov — Grunnlovens § 96, 2net punktum. Den
er ogsd i strid med “menneskelighetens lover” og “den offentlige samvittighets
krav” (Haagkonvensjonen IV, innledningen, landkrigsreglementet art. 46 og
krigsfangekonvensjonen art. 61). De handlinger som tiltalte i denne sak er demt
for, er derfor etter “krigens lover og sedvaner” krigsforbrytelser. I den
listen over krigsforbrytelser som ble utarbeidet til bruk for fredskonferansen i
Versailles i 1919 er tortur oppfert under III. Men for krigsforbrytelser kan ifelge
de samme krigens lover og sedvaner de strengeste straffer — ogsd dedsstraff —
anvendes. Jeg viser herom til bl. a. Oppenheim — Lauterpacht: “International
Law” 6te utg. 1940) s. 459 og til Verdross: Die Vélkerrechtswidrige Kriegshand-
lung und der Straafanspruch der Staaten, Berlin 1920, s. 12, 20—33 og 98, hvor
det er redegjort for statenes praksis under den forrige verdenskrig, og hvori
det er gjengitt de britiske krigshindbeker fra 1884 og 1911. Med andre ord:
For handlinger som de som domfelte gjorde seg skyldig i, var sivel straffbar-
heten som rammen for straffereaksjonen pa forhand gitt i folkerettens regler
om “krigens lover og sedvaner”. Og folkerettens regler om “krigens lover og sed-
vaner” gjelder ogsa for Norge som krigsferende.

Om en norsk domstol p3 grunn av bestemmelsen i Grunnlovens § 96 om at
“ingen kan demmes uten etter lov”, under disse omstendigheter skulle vare
avskaret fra 4 demme for forbrytelser av denne art umiddelbart med hjemmel
1 de nevnte folkerettsregler, anser jeg det etter mit syn pi saken ikke nedvendig
a gi inn pa. Avgjorende for si vidt er det at en eventuell slik hindring i og
for seg er fjernet ved anordningen av 4 mai 1945. Ved denne anordning er
de folkerettslige regler om krigsforbrytelser inkorporert i norsk rett i den ut-
strekning som det av den da lovgivende myndighet blev funnet nedvendig.

Spersmalet blir si om bestemmelsen i Grunnlovens § 97 er til hinder for
at denne inkorporasjon far virkning for de fer anordningen begatte krigsfor-
brytelser. Jeg mener at svaret pi dette sporsmal mé bli nei. De utenlandske
krigsforbrytere som demmes i Norge vil ikke bli demt for et forhold som ikke
tidligere var straffbart eller bli idemt en straff som ikke tidligere kunne idem-
mes — selv om en antar at norsk domstol ikke uten anordningen av 1945
kunne gjore det. Men her legger jeg da avgjerende vekt pi at det karakteri-
stiske ved de handlinger det her dreier seg om ikke er det at de er forbrytelser
etter norsk lov, men det at de er krigsforbrytelser. forbrytelser mot
‘“menneskelighetens lover”, mot “krigens lover og sedvaner”. Og jeg under-
streker videre den tilsvarende internasjonale karakter av oppgjeret med — av-
straffelsen av — krigsforbryterne. Dette i motsetning til oppgjeret med de en-
kelte allierte nasjoners quislinger, et moment som jeg senere kommer tilbake til.

At oppgjeret med krigsforbryterne gikk inn som et viktig ledd i de allierte
nasjoners krigsmil, ga president Roosevelt og premierminister Churchill uttrykk
for allerede i erklaringen av 25 oktober 1941. En heytidelig erklzring om
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avstraffelse av krigsforbryterne ble den 13 januar 1942 avgitt av regjeringene
i de allierte land hvis territorium var besatt av fienden, deriblant ogsi den
norske regjering (St. James-erklaringen). Jeg nevner videre Moskva-deklara-
sjonen av 1 november 1943 som gir klart uttryk for det samme. Endelig minner
jeg om det arbeid som har vert utfert av de forente nasjoners krigsforbryter-
kommisjon til forberedelse av oppgjeret med krigsforbryterne og de avtaler som
er inngatt mellom de allierte nasjoner om hvorledes oppgjeret skal fordeles
mellom de enkelte stater.

Etter dette m& jeg erklere meg enig med lagmannsretten i at det her ikke
foreligger noen grunnlovstridig tilbakevirkning. Tiltalte i denne sak er blitt
demt for handlinger som, pa det tidspunkt da de ble foretatt, etter folkeretten
var forbrytelser og kunne straffes med den strengeste straff. Jeg kan da ikke
se at det i realiteten oppstir noen konflikt med Grunnlovens § 97 — eller de
hensyn som ligger til grunn for denne bestemmelse. Utferdigelsen av anordnin-
gen av 1945 var et ledd i — eller en konsekvens av — Norges avtale med de
allierte nasjoner om avstraffelse av krigsforbryterne og om fordelingen av dette
oppgjer. Selve straffekravet for de allierte krigsferende nasjoner — derunder
Norge — oppstod i kraft av folkerettens regler om krigens lover og sedvaner,
og med et av disse bestemt innhold, i og med at krigsforbrytelsene ble begétt.
Virkningen av anordningen av 1945 blir i realiteten da bare den, at den under
hensyntagen til bestemmelsen i Grunnlovens § 96, apner adgang for de norske
domstoler til — i samsvar med de derom inngétte avtaler — & gjore det allerede
ervervede straffekrav gjeldende.

Nér jeg saledes antar at Grunnlovens § 97 ikke er til hinder for at anord-
ningen af 4 mai 1945 anvendes pad det foreliggende tilfelle, mener jeg som
allerede nevnt, at dette resultat ma felge ogsd derav at et tilfelle som dette
ligger utenfor det omride som bestemmelsen i Grunnlovens § 97 har hatt til
hensikt 4 regulere.

Bestemmelsen i § 97 er et ledd i det vern som Grunnloven under litra E:
“Alminnelige bestemmelser”, har villet etablere mot uberettigede inngrep fra
styremaktens side overfor borgerne. Jeg er enig med forsvareren i at dette
vern ikke bare — og heller ikke forst og fremst — er git av hensynet til den
enkelte borger, men i samfunnets interesse. Den vilkarlighet og usikkerhet
som en uinnskrenket adgang til & bringe nye lovbestemmelser til anvendelse
pa eldre forhold kunne medfere, ville skade vitale samfunnsinteresser. Det er
et alminnelig rettferdskrav at borgerne i et samfunn skal kunne fele seg trygge
for uberettigede inngrep fra styremaktens side.

Men nar dette er s&, synes det meg urimelig & anta at den samme bestem-
melse som er gitt til vern om samfunnet ogsa skulle kunne péberopes av frem-
mede voldsmenn, borgere av en stat som har gitt til angrep pi det samme
samfunn i den hensikt 4 underlegge seg det, og som et ledd i forseket pa under-
tvingelsen har anvendt de mest hensynslese og brutale midler. Et slikt tilfelle
kan ikke grunnlovgiverne ha hatt for eye. Det fremgir etter min mening klart
ogsd av de historiske forutsetninger for bestemmelsen i Grunnlovens § 97. Og
jeg ser det slik at en motsatt lesning nettopp ville krenke den heye rettsfolelse
som ligger til grunn for § 97 og det rettferdskrav som den er barer av.
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Det har vert fremholdt {ra forsvarerens side at det ikke foreld noen neds-
situasjon for vare styremakter for si vidt som Kongen og den norske regjering
i London hadde full adgang til & holde lovgivningen ajour ogsi pa dette om-
rade. I den forbindelse er det henvist til provisorisk anordning av 22 januar
1942 om tillegg til straffelovens kapitler 19, 21 og 22. Ved denne anordning
ble det apnet adgang til — for forbrytelser foretatt si lenge Norge er i krig —
4 idemme dedsstraff for forbrytelser bl. a. etter bestemmelsene i straffelovens
kap. 22 angiende forbrytelse mot liv, legeme og helbred, nir det etter de
samme bestemmelser kunne idemmes fengsel inntil pd livstid. Da straffen for
de i §§ 228 og 229 nevnte forbrytelser i alle tilfelle er tidsbegrenset fengsel,
ville det folgelig for de forbrytclser som tiltalte er demt for, ikke kunne idem-
mes strengere straff med hjemmel i anordningen av 22 januar 1942. Derimot
kan anordningen i visse tilfelle fore til at det blir adgang til 4 idemme deds-
straff for forbrytelser etter straffelovens § 231 jfr. § 232. Etter anordningen
av 1945 vil den strengeste straff — inntil dedsstraff — under de i anordningens
§ 3, 2net ledd nevnte betingelser kunne idermnmes ogsd for forbrytelser etter
§8 228 og 229. I den utvidelse av adgangen til 4 anvende de strengere straffer,
som anordningen av 1945 gir sammenlignet med anordningen av 1942, ser
forsvareren et uttrykk for at vurderingen av de handlinger som innfanges av
den siste anordning, har undergitt en forandring siden anordningen av 1942 ble
gitt.

Hva den forste del av denne betraktning angar — at det savel faktisk som
rettslig var adgang til under okkupasjonen & holde vér straffelovgivning pa
dette omrade ajour, s fir den etter den begrunnelse jeg har gitt for mitt
resultat, ingen betydning.

Hva siste del angar — at anordningen av 1945 skulle bygge p4 en endret,
skjerpet vurdering av de handlinger som den innfanger utover dem som gikk
inn under anordningen av 1942, skal jeg bemerke:

Det er ikke opplyst noe om grunnen eller grunnene til at en anordning
som den av 4 mai 1945 ikke ble gitt tidligere. Jeg skal bare peke pa det for-
hold at anordningen av 1945 — i motsetning til den av 1942 — ikke bare apner
adgang til & idemme en strengere straff enn det tidligere etter vir nasjonale
rett var adgang til — men den gir selve karakteristikken av handlinger som dem
som tiltalte her er demt for — de er krigsforbrytelser og skal straffes etter norsk
lov (jfr. Grunnlovens § 96) nar de etter sin art gir inn under norske straffe-
bestermelser. For s& vidt hadde det etter min mening vert riktig at domfelte
hadde vart tiltalt og demt for forbrytelse mot anordningen av 4 mai 1945,
jfr. straffelovens §§ 228 og 229, og ikke omvendt. Som jeg tidligere har sagt:
Anordningen av 1945 inkorporerer folkerettens regler om krigsforbrytelser og
straff for disse. Det ligger da n®r & anta at tidspunktet for anordningens ut-
ferdigelse star i forbindelse med de forhandlinger som ble for mellom de allierte
nasjoner om oppgjeret med krigsforbryterne. Jeg tror derfor at det heller ikke
er riktig 4 se anordningen som uttrykk for en endret vurdering av de handlin-
ger den rammer. I denne forbindelse peker jeg pa at det vel var de f=zrreste
— utenom kretsen av dem som ble direkte rammet — som hadde begrepp om el-
ler oversikt over arten og utstrekningen av Gestapos voldsmetoder her hjemme



22 FOLKERETTENS NATUR Sag 8

for de etter kapitulasjonen ble avslert. Og om det norske folk ved krigens be-
gynnelse hadde visst at Gestapo skulle ha opptradt som de gjorde, si er jeg
for min del ikke i tvil om at en alminnelig og homogen rettsfelelse ville ha
krevet den samme strenge bedemmelse av disse krigsforbrytelser som anordnin-
gen av 1945 gir uttrykk for. Jeg er for sa vidt ikke enig i den uttalelse fra
forarbeidene til landssvikanordningen som forsvareren i denne forbindelse har
paberopt seg og hvor det heter at det under de forhold vi hadde under krigen —
med landet hertatt, Kongen og regjeringen utenlands — storting og Heyesterett
ute av funksjon — ikke “har vaert mulig & holde straffelovgivningen ajour med
den rettsfolelse som har vokset seg frem i vart folk i denne tid.” Hvis den her
fremhevede setning skal forstdes slik at det norske folks rettsfelelse har under-
gatt en endring i lepet av krigsdrene, si mener jeg det er galt. Da er det vel
riktigere & si at det norske folks rettsfelelse med henblikk pad de umenneskelige
forbrytelser vi her stir overfor, forst kunne gi seg uttrykk etter som disse for-
brytelser kom til folkets kunnskap.

Det folger av den begrunnelse jeg har gitt for mitt resultat at jeg mener
det ikke er noen motstrid mellom dette og Hayesteretts standpunkt i de lands-
sviksaker hvor spergsmalet om forholdet mellom Grunnlovens § 97 og de an-
ordninger som kommer til anvendelse har varet avgjort eller droftet. Jeg minner
her om hva jeg har uttalt om knigsforbrytelsenes karakter som forgaelser mot
folkerettslige regler — “krigens lover og sedvaner” — og den tilsvarende almene
karakter av oppgjeret med foreverne. Dette i motsetning til de forbrytelser som
de enkelte allierte nasjoners quislinger har gjort seg skyldig i, hvor det — selv i
de tilfelle hvor det dreier seg om torturister — er den landsforrzderske side
ved deres forbryterske forhold som kommer i forgrunnen og det derfor er kren-
kelsen av vedkommende lands nasjonale lovgivning som blir det karakteriserende
trekk. Forevrig viser jeg angdende fortolkningen av Grunnlovens § 97 i dens
anvendelse pi strafferettens omrade, til Hoyesteretts dom i saken mot Carl
Stephanson, Rt. 1945 s. 26. Ferstvoterende, til hvemn de ovrige i det vesentlige
sluttet seg, uttalte her: “Grunnlovens § 97 er etter min oppfatning til hinder
for at en lov setter straff for tidligere rettmessige handlinger, og i prinsippet
ogsa for at loven skjerper straffen for tidligere straffbare handlinger.” Jeg for-
star det slik at forstvoterende ved den reservasjon som ligger i uttrykket *“i prin-
sippet” har villet la 3pent spersmaélet om hvorvidt en straffskjerpelse i kraft av
en senere vedtatt lov i alle heve vil vare utelukket som folge av bestemmelsen i
Grunnlovens § 97. Og nér det i teorien har vart lert med bred penn at den
skranke som Grunnlovens § 97 setter pa strafferettens omrade er absolutt, s har
sikkert ingen tenkt pa slike forhold som danner bakgrunnen for det tilfelle som
vi her behandler.

Idet jeg altsd ikke finner at det er grunn til & tilsidesette anordningen av
4 mai 1945 — jfr. loven av 6 juli samme &r — som grunnlovsstridig anvendt pa
det tilfelle som behandles i denne sak, gir jeg over til anken over straffutma-
lingen.

Om de handlinger som tiltalte er demt for, viser jeg til den utferlige be-
skrivelse og til den karakteristikk som er gitt i lagmannsrettens domsgrunner.

Jeg er enig med lagmannsretten i at dedsstraff ma anvendes i dette tilfelle.
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Jeg viser til den begrunnelse som lagmannsretten har gitt, og som jeg i alt
vesentlig kan tiltre. Jeg er altsi ogsid enig med lagmannsretten i at det i det
foreliggende tilfelle ikke er grunn til & anvende en mildere straff i medhold av
bestemmelserne i anordningen av 4 mai 1945 § 5 om at straffen kan nedsettes
nar gjerningsmannen har handlet i henhold til befaling av overordnet. For meg
er det i si henseende avgjerende hva lagmannsretten har funnet bevist, nemlig
at tiltalte for si vidt har handlet fritt — han har i de fleste tillelle handlet pi
eget tiltak men i forstaelse med sine foresatte.

Forsvareren har pekt pd det uhorte press som det nazistiske system la pa
tyskerne og at de underordnede ble villedet med hensyn til rettmessigheten av &
anvende de metoder som de brukte. Til dette har jeg & si at de mishandlinger
som tiltalte har gjort seg skyldlig i er en si grov krenkelse av “menneskelighetens
lover”, at han, tross all propaganda, ikke kan ha vert i tvil om at de — uansett
formalet — var, ikke bare i hoyeste grad moralsk forkastelige, men ogsd rettsstri-
dige.

Etter dette mener jeg lagmannsrettens dom ma opprettholdes.

Jeg stemmer for kjennelse med slik slutning: Anken forkastes.***

[Domstolens flertal sluttede sig til dette resultat, for nogle dommeres ved-
kommende dog med anden begrundelse.]

9
Convention on the High Seas

Genéve, 29. april 1958

Art. 13. Every State shall adopt effective measures to prevent and punish the
transport of slaves in ships authorized to fly its flag, and to prevent the unlawful
use of its flag for that purpose. Any slave taking refuge on board any ship, what-
ever its flag, shall ipso facto be free.

Art. 14. All States shall co-operate to the fullest possible extent in the re-
pression of piracy on the high seas or in any other place outside the jurisdiction
of any State.

10
Konvention om forebyggelse af og straf for folkedrab

Vedtaget af de Forenede Nationers gencralfo: ling den g.d ber 1948, ratificeret a
Danmark den 25. maj 1951, jfr. bkg. C. nr. 21 af 26. maj 1952

Art. I. De kontraherende parter bekrzfter, at folkedrab, hvad enten det begas
i fredstid eller i krigstid, efter folkeretten er en forbrydelse, som de forpligter
sig til at forhindre og straffe.

Art. I1. I nzrvarende konvention forstds ved folkedrab cnhver af neden-
nazvnte handlinger, der begis i den hensigt helt eller delvis at adelegge en na-
tional, etnologisk, racemzssig eller religios gruppe som sadan:
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a) at drebe medlemmer af gruppen,

b) at tilfeje medlemmer af gruppen betydelig legemlig eller andelig skade,

c) med forszt at pifere gruppen levevilkir, beregnede pa at bevirke grup-
pens fuldstzendige eller delvise fysiske adelzggelse,

d) at gennemfore forholdsregler, der tilsigter at hindre fedsler indenfor
gruppen,

e) med magt at overfere en gruppes bern til en anden gruppe.

Art. 111. Foelgende handlinger skal vare strafbare:

a) folkedrab,

) sammensvargelse for at begé folkedrab,

) direkte og offentlig tilskyndelse til folkedrab,

d) forseg pa folkedrab,

e) meddelagtighed i folkedrab,

Art. IV, Personer, der begir folkedrab eller en anden i artikel III nazvnt
handling, skal straffes, hvad enten de er forfatningsmassigt ansvarlige stats-
overhoveder, tjenestemznd eller private personer.

Art. V. De kontraherende parter patager sig i overensstemmelse med deres
forfatninger at gennemfere den lovgivning, der er nedvendig for at sxtte ner-
varende konventions bestemmelser i kraft, og iszr at foreskrive effektive straffe
for personer, der er skyldige i folkedrab eller en af de andre i1 artikel III an-
givne handlinger.

11
De Forenede Nationers Pagt

San Francisco, 26. juni 1945

Atr. 24. 1. For at sikre omgaende og effektive skridt fra de Forenede Natio-
ners side overdrager medlemmerne sikkerhedsrddet hovedansvaret for oprethol-
delse af mellemfolkelig fred og sikkerhed og er enige om, at sikkerhedsridet un-
der udevelsen af de pligter som dette ansvar palegger det, handler pa deres
vegne.

2. Under opfyldelsen af disse pligter skal sikkerhedsridet handle i overens-
stemmelse med de Forenede Nationers formil og grundsztninger. De serlige
befojelser som er tillagt sikkerhedsridet med henblik pd opfyldelsen af disse
pligter, er fastsat i kapitlerne VI, VII, VIII og XII.

3. Sikkerhedsrddet forelxgger plenarforsamlingen érlige og, nar det er ned-
vendigt, szrlige beretninger til behandling.

Art. 25. Medlemmerne af de Forenede Nationer gir ind p3 at anerkende og
udfere sikkerhedsradets beslutninger i overensstemmelse med narvzrende pagt.
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12
Russian Socialist Federated Soviet Republic v. Cibrario

DE FORENEDE STATER, COURT OF APPEALS OF NEW YORK, 1923

Se nedenfor sag nr. 68

13
Regazzoni v. K. C. Sethia (1944) Ltd.

ENGLAND, HOUSE OF LORDS, 1957

[T september 1948 blev en kontrakt indgiet ifolge hvilken det sagsegte sel-
skab forpligtede sig til at szlge til appellanten 500.000 B “twils” (en slags jute-
sk) at levere fra Indien september—oktober c.i. f. Genua til en pris af 248 sh.
pr. hundrede. Sxlgerne var klare over at partiet skulle videreleveres til Syd-
afrika. Parterne var begge bekendt med at eksport af jute til Sydafrika var for-
budt efter indisk ret. Da szlgerne nzgtede at opfylde kontrakten anlagde kebe-
ren ved engelsk domstol erstatningssegsmal for ikke-opfyldelse. Sagen skulle
bedemmes efter engelsk ret. Efter at Court of Appeal havde frifundet sagsegte
appellerede koberen til House of Lords. Viscount Simons udtalte:]

I do not think it necessary to state at length the facts of the case. They have
been found by Sellers J. and his findings were accepted by the Court of Appeal.
No other conclusion was, in my opinion, possible than that (in the words of the
learned judge) “both parties ... contemplated and intended that the contract
goods would be shipped from India and be made available in Genoa so that
the plaintiff might make a resale or fulfil a bargain of resale to the South
African buying agency.” Nor is it to be doubted that both parties were well
aware of the restrictions imposed by the order of July 17, 1946 *¥*

The question then arises—and it is, as I say, the only question for your Lord-
ships’ consideration—whether the respondents were justified in repudiating the
contract. They claim to be justified on the ground that I have already stated.
Their broad proposition is that whether or not the proper law of the contract is
English law, an English court will not enforce a contract, or award damages for
its breach, if its performance will involve the doing of an act in a foreign and
friendly State which violates the law of that State. For this they cite the au-
thority of the well-known case of Foster v. Driscoll, and much of the debate
in this House has been whether that case was rightly decided, and if so, whether
it is distinguishable from the present case. The appellant contends that it was
not rightly decided, and further invokes a familiar principle which he states in
these wide but questionable terms, “An English court will not have regard to
a foreign law of a penal, revenue, or political character,” and claims that the
Indian law here in question is of such a character.

My Lords, in the consideration of this matter I deem it of the utmost im-
portance to bear in mind that we are not here concerned with a suit by a foreign
State to enforce its laws. The recent case in this House of Government of India
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v. Taylor® shows beyond all doubt that an English court will not enforce the
penal or revenue laws of another country at the suit of that country. That pro-
position was there exhaustively examined and nothing remains to be said about
it except that there is still a question how far, if at all, the doctrine extends to
laws which are described as having a “political” or “public” character. It is
clear at least, as Denning L. J. said in this case, that' “these courts do not sit to
collect taxes for another country or to inflict punishments for it.” But as
I say, we are not concerned with such a case, but with a very different question,
viz., whether in a suit between private persons the court will enforce a contract
which involves the doing in a foreign country of an act which is illegal by, and
violates, the law of that country. When I say “foreign country” I mean a foreign
and friendly country and will not repeat the phrase. In the statement of the
question I call particular attention to the words “the doing in a foreign coun-
try,” for it may well be that different considerations will arise and a different
conclusion will be reached if the law of the contract can be wholly performed
in England, or at least in some other country than that whose law makes the
act illegal (see Kleinwort, Sons & Co. v. Ungarische Baumwolle Industrie Ak-
tiengesellschaft®). There are points at which the two questions appear to touch
each other, and sometimes the one proposition has been treated as an exception
on the other. But there is, I think, a fundamental difference. It can hardly be
regarded as a matter of comity that the courts of this country will not entertain
a suit by a foreign State to enforce its revenue laws. It is, on the other hand,
nothing else than comity which has influenced our courts to refuse as a matter
of public policy to enforce, or to award damages for the breach of, a contract
which involves the violation of foreign law on foreign soil, and it is the limits of
this principle that we have to examine. If the principle is, as I think it clearly
is, based on public policy, your Lordships will not hesitate, while disclaiming any
intention to create any new head of public policy, to apply an old principle
to new circumstances.*** The appeal should, in my opinion, be dismissed with
costs.

[De ovrige dommere var enige i denne afgerelse. Lord Keith of Avonholm
udtalte:]

In the present case I see no escape from the view to recognize the contract
between the appellant and the respondent as an enforceable contract would
give a just cause for complaint by the Government of India and should be re-
garded as contrary to conceptions of international comity. On grounds of
public policy, therefore, this is a contract which our courts ought not to recog-
nize. It is said that the Indian legislation is discriminatory legislation against a
country which is a member of the Commonwealth and with which this country
is on friendly terms. But that, in my opinion, is irrelevant. The English courts
cannot be called on to adjudicate upon political issues between India and South
Africa. The Indian law is not a law repugnant to English conception of what
may be regarded as within the ordinary field of legislation or administrative
order even in this country. It is the illegality under the foreign law that is to
be considered and not the effect of the foreign law on another country.
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Folkeret og intern ret

A. FOR NATIONALT FORUM: SEDVANERET

14

Nogle forfatningsbestemmelser vedrorende inkorporation
af almindelig folkeret

DEN TYSKE FORBUNDSREPUBLIK, FORFATNING 1949

Art. 25. Die aligemeinen Regeln des Valkerrechtes sind Bestandteil des Bun-
desrechtes. Sie gehen den Gesetzen vor und erzeugen Rechte und Plichten un-
mittelbar fiir die Bewohner des Bundesgebietes.

ITALIEN, FORFATNING 1948

Art. 10. Det italienske juridiske system er i overensstemmelse med folkeret-
tens almindeligt anerkendte principper.

Udlzndinges retlige status er reguleret ved lov i overensstemmelse med inter-
nationale regler og traktater.

15
Mortensen v. Peters

STORBRITANNIEN, HIGH COURT OF JUSTICIARY OF SCOTLAND, 1906
8 Session Cases, Sth Series, 93

[Emmanuel Mortensen, der var dansk statsborger, forte en i Norge indregistre-
ret trawler. Den 30. november 1905 drev han fisker, otter-trawling, i Moray
Firth i Skotland ca. 5 miles fra kysten. Denne fiskerimetode var forbudt ifelge
den skotske sildefiskerilov af 1899, og ved the Sheriff Court of Dornoch blev
han idemt en bede pa 50 £.

Mortensen appellerede sagen til the High Court of Justiciary og pastod, at
den skotske lov matte fortolkes i overensstemmelse med folkeretten og ikke
kunne finde anvendelse pi en udlending, der befandt sig udenfor britisk terri-
torium.]

[Lord Justice General.]*** I apprehend that the question is one of construc-
tion, and of construction only. In this Court we have nothing to do with the
question of whether the Legislature has or has not done what foreign powers
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may consider a usurpation in a question with them. Neither are we a tribunal
sitting to decide whether an Act of the Legislature is ultra vires as in contra-
vention of generally acknowledged principles of international law. For us an
Act of Parliament duly passed by Lords and Commons and assented to by the
King, is supreme, and we are bound to give effect to its terms. The counsel
for the appellant advanced the proposition that statutes creaung offences must
be presumed to apply only (1) to British subjects; and (2) to foreign subjects
in British territory; and that short of express enactment their application should
not be further extended. The appellant is admittedly not a British subject,
which excludes (1); and he further argued that the locus delicti, being in the
sea beyond the three-mile limit, was not within British territory; and that
consequently the appellant was not included in the prohibition of the statute.
Viewed as general propositions the two presumptions put forward by the
appellant may be taken as correct. This, however, advances the matter but
little, for like all presumptions they may be redargued, and the question remains
whether they have been redargued on this occasion.

The first thing to be noted is that the prohibition here, a breach of which
constitutes the offence is not an absolute prohibition against doing a certain
thing, but against doing it in a certain place. Now, when the Legislature, using
words of admitted generality,—“It shall not be lawful,” etc., “Every person
who,” etc.—condifions an offence by territorial limits, it creates, I think, a very
strong inference that it is, for the purposes specified, assumning a right to
legislate for that territory against all persons whomsoever. This inference seems
to me still further strengthened when it is obvious that the remedy to the
mischief sought to be obtained by the prohibition would be either defeated or
rendered less effective if all persons whosoever were not affected by the enact-
ment. It is obvious that the latter consideration applies in the present case.
Whatever may be the views of anyone as to the propriety of expediency of
stopping trawling, the enactment shews on the face of it that it contemplates
such stopping; and it would be most clearly ineffective to debar trawling by
English subjects while the subjects of other nations were allowed so to fish.

It is said by the appellant that all this must give way to the consideration
that International Law has firmly fixed that a locus such as this is beyond
the limits of territorial sovereignty, and that consequently it is not to be
thought that in such a place the Legislature could seek to affect any but the
King’s subjects.

It is a trite observation that there is no such thing as a standard of inter-
national law extraneous to the domestic law of a kingdom, to which appeal
may be made. International law, so far as this Court is concerned, is the body
of doctrine regarding the international rights and duties of states which has
been adopted and made a part of the law of Scotland. Now, can it be said to
be clear by the law of Scotland that the locus here is beyond what the Legis-
lature may assert right to affect by legislation against all whomsoever for the
purpose of regulating methods of fishing?

I do not think I need say anything about what is known as the three-mile
limit. It may be assumed that within the three miles the territorial sovereignty
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would be sufficient to cover any such legislation as the present. It is enough
to say that that is not a proof of the counter proposition that outside the three
miles no such result could be looked for. The locus although outside the three-
mile limit, is within the bay known as the Moray Firth, and the Moray Firth,
says the respondent, is intra fauces terrae. Now, I cannot say that there is any
definition of what fauces terrae exactly are. But there are at least three points
which go far to shew that this spot might be considered as lying therein.

Ist. The dicta of the Scottish institutional writers seem to show that it would
be no usurpation, according to the law of Scotland, so to consider it.***

2d. The same statute puts forward claims to what are at least analogous
places. If attention is paid to the schedule appended to section 6, many places
will be found far beyond the three-mile limit—e.g., the Firth of Clyde near its
mouth. I am not ignoring that it may be said that this in one sense is proving
idem per idem, but none the less I do not think the fact can be ignored.

3rd. There are many instances to be found in decided cases where the right
of a nation to legislate for waters more or less landlocked or landembraced,
although beyond the three-mile limit, has been admitted. They will be found
collected in the case of the Direct United States Cable Company v. Anglo-
American Telegraph Company, 2 A.C. 394 [1877], the bay there in question
being Conception Bay, which has a width at the mouth of rather more than
20 miles.

It seems to me therefore, without laying down the proposition that the
Moray Firth is for every purpose within the territorial sovereignty, it can at
least be clearly said that the appellant cannot make out his proposition that
it is inconceivable that the British Legislature should attempt for fishery regu-
lation to legislate against all and sundry in such a place. And if that is so,
then I revert to the considerations already stated which as a matter of construc-
tion made me think that it did so legislate. *¥**

I am therefore of opinion that the conviction was right, that both ques-
tions should be answered in the affirmative, and that the appeal should be
dismissed.***

16

Polites v. The Commonwealth and Another
Kandiliote v. The Commonwealth and Another

AUSTRALIEN, HIGH COURT OF AUSTRALIA, 1945
[1945] 70 C.L.R. 60

[Domstolen, Latham, C. ].] These demurrers raise the question of the validity
of Reg. 7 of the National Security (Aliens Service) Regulations as appearing in
Statutory Rules, 1942, No. 39, and of Part II of the National Security (Aliens
Service) Regulations as enacted in substitution for that regulation by Statutory
Rules, 1943, No. 108.

The plaintiff, Speros Polites, is a national of the Kingdom of Greece, and
is 29 years of age. A notice was served upon him in pursuance of the first-
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mentioned regulation requiring him to serve in the military forces of the
Commonwealth. The plaintiff in the second action, Orpheus Kandiliotes, is
also a Greek national, and is 25 years of age. He was required to serve with
the military forces of the Commonwealth by a notice given to him in pursuance
of Reg. 6 contained in Part II of the later Regulations mentioned. The two
sets of regulations are substantially identical. They purport to authorize an
area officer to serve a notice requiring any male allied national, with certain
exceptions which are not material to the present cases, to serve in the military
forces of the Commonwealth. When a notice under the Regulations has been
served, the Allied national becomes subject to the Defence Act and any regula-
tions in force thereunder—under the earlier regulation “as if’ (he) “were”
(a) “British subject”, and under the later regulation “to the same extent as
if he were serving under Part IV. of’ the Defence Act.

“Allied national” is defined in both sets of regulations as meaning “a
national of any country which is or may be allied or associated with His Majesty
in any war in which His Majesty is or may be engaged.”

Under the provisions of these Regulations, the service of a notice by an
area officer imposes an obligation of military service upon certain allies. It is
argued for the plaintiffs, first, that there is a general rule of construction of
statutes according to which, unless the contrary intention is clear, it is to be
presumed that they do not violate any recognized rule of international law;
secondly, that there is a well-established rule of international law that aliens
cannot be compelled to serve in the military forces of a foreign State in which
they happen to be; thirdly, that the Regulations are made under a provision
in the National Security Act, 1939 as amended, namely s. 13A, which refers
to persons generally; that these general words must be limited in some way,
as otherwise they would apply to all persons in the world, and that one proper
limitation is to be found in the recognition and application of the rule of inter-
national law to which reference has been made. By this course of reasoning,
it is sought to establish the propositions that the Regulations are a clear breach
of an established rule of international law, and that s. 13 A of the National
Security Act should be constructed as not intended to authorize such a viola-
tion of established principle.

The first proposition for which the plaintiffs contend is well established
by many authorities. Perhaps it is most conveniently stated in Bloxam v. Favre
(1883), 8 P.D. 101, at p. 107, where Sir James Hannen approved the state-
ment in Maxwell on Interpretation of Statutes, 8th ed. (1937), p. 130, that
“every statute is to be so interpreted and applied, as far as its language admits,
as not to be inconsistent with the comity of nations or with the established
rules of international law”. See also Craies on Statute Law, 4th ed. (1936),
p- 379, and Oppenheim, International Law, 5th ed. (1937), vol. I, p. 37.

But all the authorities in English law also recognize that courts are bound
by the statute law of their country, even if that law should violate a rule of
international law.*** The Commonwealth Parliament can legislate on these
matters in breach of international law, taking the risk of international com-
plications. This is recognized as being the position in Great Britain—cf. Craies
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on Statute Law, 4th ed. (1936), p. 393: “Each State can, at its own inter-
national risks, reject the opinions of other States as to international law”. The
position is the same in the United States of America.*** It must be held that
legislation otherwise within the power of the Commonwealth Parliament does
not become invalid because it conflicts with a rule of international law, though
every effort should be made to construe Commonwealth statutes so as to avoid
breaches of international law and of international comity. The question there-
fore is not a question of the power of the Commonwealth Parliament to legis-
late in breach of international law, but is a question whether in fact it has
done so.

The next step in the plaintiff’s argument depends upon the establishment
of the proposition that there is a rule of international law which prevents a
State from imposing an obligation of military service upon aliens resident
within its territory. In order to establish this proposition, Mr. Phillips referred
to the writings of jurists, to diplomatic practice, and, in particular, to the
practice and the policy adopted by Great Britain. He clearly showed that there
was a rule which prevented the imposition upon resident aliens of an obligation
to serve in the armed forces of the country in which they resided, unless the
State to which they belonged consented to waive this ordinarily recognized
exemption. (No such consent is alleged in the present cases). This rule, how-
ever, does not prevent compulsory service in a local police force, or, apparently,
compulsory service for the purpose of maintaining public order or repelling
a sudden invasion. Authority for these propositions is to be found in Oppen-
heim, International Law, 5th ed. (1937), vol. I, pp. 541, 542; Walker's Manual
of Public International Law (1895), p. 47; Pitt Cobbett’s Cases on Inter-
national Law, 5th ed. (1937), vol. I, p. 203; Hall, Treatise on International
Law, 8th ed. (1924), pp. 259, 260, where the distinction is drawn between
the use of military forces for ordinary national or political objects and police
action to preserve social order or to protect the population against an invasion
by savages.***

The Regulations which are challenged enforce ordinary military service
without regard to any of the exceptions which have been suggested. The rule
as to such military service is plain, even though there is some difference of
opinion as to the extent of the right (internationally considered) to require
aliens to perform police duties. The Regulations provide for compulsory service
of aliens in Australian armed forces and place the aliens in the same position
as British subjects in Australia. They must be held to be contrary to an estab-
lished rule of international law.***

[Dommeren gir derefter over til at undersoge det spergsmil, om the Na-
tional Security Act virkelig indeholder hjemmel for, at der kan pilxzgges ud-
lendinge vernepligt, og kommer til det resultat, at dette er tilfzldet. I over-
ensstemmelse hermed trzffer han denne afgorelse:]

In my opinion, the regulations are valid and the demurrers should be
allowed. As the decision upon the demurrers disposes of all the issues in the
actions, there should be judgment in the actions for the defendants.

[Starke, ].] International law or the law of nations is a law for the inter-
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course of States with one another and not a law for individuals: see Oppen-
heim, International Law, 4th ed. (1928), vol. I, Peace, s. 1, p. 5. The law
of nations, as I understand it, concedes that all persons or things within the
territory of a State fall under its territorial supremacy and are subject to its
jurisdiction, legislative, administrative and judicial: see Oppenheim, 4th ed.
(1928), vol. I, Peace, s. 144, p. 280. And the Commonwealth is in much the
same position as a sovereign State in relation to the powers conferred upon it
by the Constitution. Its authority is as plenary and as ample within the limits
prescribed by the Constitution as the Imperial Parliament in the plenitude of
its power possessed or could bestow (Hodge v. The Queen (1883), 9 App.
Cas. 117, at p. 132). No doubt sovereign States have, and have often exercised,
the right of protecting their nationals abroad against oppression, discrimination
and so forth. But that is a very different proposition to that advanced in the
present case, namely, that the legislative power of the Commonwealth is sub-
ject to, and that all its legislation, whether by the Parliament itself or by any
subordinate authority, is limited by, or must be construed so as not to contra-
vene, the rules of the law of nations. So to limit the constitutional power of
sovereign States or their subordinate authorities denies the supremacy of those
States within their own territory, which is contrary to the principles of the law
of nations itself. And to refuse to give words in legislation their grammatical
and ordinary signification because of some practice or rule of the law of
nations is contrary, as I think, to settled principles of construction. Cases of
ambiguity I leave on one side, for there is no ambiguity in the meaning of
the present regulations.

It is desirable, however, to consider the law, practice or rule of nations
upon which reliance is placed. Hall, Treatise on International Law, 7th ed.
(1917); s. 61, p. 219, states that it is in accordance with general principle to
say, as in effect said by M. Bluntschli, that:

“1. It is not permissible to enrol aliens, except with their own consent, in
a force to be used for ordinary national or political objects.

2. Aliens may be compelled to help to maintain social order, provided that
the action required of them does not overstep the limits of police, as disting-
uished from political action.

3. They may be compelled to defend the country against an external enemy
when the existence of social order or of the population itself is threatened,
when, in other words, a state or part of it is threatened by an invasion of
savages or uncivilized nations.”

During the Civil War in America, the British Government, however, in-
structed its ambassador that there was no rule or principle of international
law which prohibits the government of any country from requiring aliens
resident within its territories to serve in the militia or police of the country
or to contribute to the support of such establishments (Hall, Treatise on Inter-
national Law, 7th ed. (1917), at p. 218). The practice or rule of civilized
nations is thus rather vague and undefined. And to limit constitutional powers
by the rule suggested would be subversive of the sovereignty of the State
itself. And to construe the legislation of sovereign States or their subordinate
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legislative authorities by reference to such a rule would often be in direct
contradiction of the legislation itself and in any case beyond the ordinary
functions of courts of law. The truth is that the so-called law is a practice or
rule which every State enjoys as a right for the protection of its subjects abroad
(see Oppenheim, International Law, 4th ed. (1928), vol. I, Peace, s. 320,
p. 558) and it is a right which is exercised through diplomatic action. To
treat the rule as a restriction upon the legislative capacity of sovereign States
or as an overriding principle governing the construction of legislative acts
ignores the fundamental principle of government that a State is sovereign
within its territory, and it is, moreover, so vague and indefinite that courts of
law would find it difficult, if not impossible, of application. But this is not
to say that the plaintiffs have no remedy: they may represent their cases to
the Commonwealth, which would not, I should think, send them into the
battle line, or in case of need apply for protection through the representatives
of their national government. **#

17

Julius F. Schierbecks Eftf. mod Kebenhavns Byrets
fogedafdeling II

DANMARK, OSTRE LANDSRET, 1942
U.f. R. 1942, 1002

[Domstolen.] Ar 1942 den 20. juni blev#** afsagt silydende kendelse:

Den pakarede afgerelse er truffet af Kebenhavns Byrets fogedafdeling 11
i en pategning af 4. juni 1942 pa en rekvisition af 2. s. m., hvori den karende,
firmaet Julius F. Schierbecks efterfelger, begxrer arrest foretaget i et nzrmere
omhandlet skib, liggende i Gasvarkshavnen, og tilherende det sovjetrussiske
Statsrederi, og gir ud p4, at den begarte arrestforretning ikke vil kunne be-
rammes til foretagelse, da skibet, hvori arrest begzres foretaget, ejes af en frem-

med stat.
I henhold til de i den pikxrede afgorelse siledes indeholdte grunde be -
stemmes: Den pikarede afgerelse stadfzstes.

B. FORNATIONALT FORUM: TRAKTATSRET
18

Nogle forfatningsbestemmelser vedrerende automatisk
transformation af traktater

DE FORENEDE STATER, FORFATNING 1787

Art. 11, afsnit 2, stk. 2. He [the President] shall have Power, by and with the
Advice and Consent of the Senate, to make Treaties, provided two thirds of

the Senators present congcur ;¥**
Art. V1, stk. 2. This Constitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties made, or which shall be

3 Studiebog i Folkeret
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made, under the Authority of the United States, shall be the supreme Law of
the Land; and the Judges in every State shall be bound thereby, any Thing
in the Constitution of Laws of any State to the Contrary notwithstanding.

HOLLAND, FORFATNING 1615 med senerc xndringer

§ 60 e. The legal provisions in force within the Kingdom shall not apply if
the application should be incompatible with agreements which have been pub-
lished in accordance with Article 60 f either before or after the enactment of
the provisions.

§ 60 f. Rules with regard to the publication of agreements shall be laid down
in the law. Agreements shall be binding on anyone in so far as they will have
been published.

FRANKRIG, FORFATNING 1958

Art. 55. Ordensmirssigt ratificerede traktater eller overenskomster gzlder, sa
snart de er offentliggjort, med en retskraft hejere end lovens, under forbehold
for hver enkelt overenskomst eller traktat af dens anvendelse af den anden part.

19
Missouri v. Holland

DE FORENEDE STATER, SUPREME COURT, 1920
252 U.S. 416

[Holmes, ].] This is a bill*** brought by the State of Missouri to prevent
a game warden of the United States from attempting to enforce the Migratory
Bird Treaty Act of July 3, 1918, c. 128, 40 Stat. 755, and the regulations
made by the Secretary of Agriculture in pursuance of the same. The ground of
the bill is that the statute is an unconstitutional interference with the rights
reserved to the States by the Tenth Amendment, and that the acts of the defen-
dant done and threatened under that authority invade the sovereign rights of
the State and contravene its will manifested in statutes. The State also alleges
a pecuniary interest, as owner of the wild birds within its borders and other-
wise, admitted by the Government to be sufficient, but it is enough that the
bill is a reasonable and a proper means to assert the alleged quasi sovereign
rights of a State. Kansas v. Colorado, 185 U.S. 125, 142, 22 S. Ct. 552; Geor-
gia v. Tennessee Copper Co., 206 U.S. 230, 237, 27 S. Ct. 618; Marshall Dental
Manufacturing Co. v. Iowa, 226 U.S. 460, 462, 33 S. Ct. 168. A motion to
dismiss was sustained by the District Court on the ground that the Act of
Congress is constitutional. 258 F. 479. Acc. United States v. Thompson (D.C.)
258 F. 257; United States v. Rockefeller (D.C.) 260 F. 346. The State appeals.

On December 8, 1916, a treaty between the United States and Great Britain
was proclaimed by the President. It recited that many species of birds in their
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annual migrations traversed many parts of the United States and of Canada,
that they were of great value as a source of food and in destroying insects
injurious to vegetation, but were in danger of extermination through lack of
adequate protection. It therefore provided for specified closed seasons and
protection in other forms, and agreed that the two powers would take or pro-
pose to their lJawmaking bodies the necessary measures for carrying the treaty
out. 39 Stat. 1702. The above mentioned act of July 3, 1918, entitled an act
to give effect to the convention, prohibited the killing, capturing or selling any
of the migratory birds included in the terms of the treaty except as permitted
by regulations compatible with those terms, to be made by the Secretary of
Agriculture. Regulations were proclaimed on July 31, and October 25, 1918.
40 Stat. 1812, 1863. It is unnecessary to go into any details, because, as we
have said, the question raised is the general one whether the treaty and statute
are void as an interference with the rights reserved to the States.

To answer this question it is not enough to refer to the Tenth Amendment,
reserving the powers not delegated to the United States, because by Article 2,
Section 2, the power to make treaties is delegated expressly, and by Article 6
treaties made under the authority of the United States, along with the Consti-
tution and laws of the United States made in pursuance thereof, are declared
the supreme law of the land. If the treaty is valid there can be no dispute
about the validity of the statute under Article 1, Section 8, as a necessary and
proper means to execute the powers of the Government. The language of the
Constitution as to the supremacy of treaties being general, the question before
us is narrowed to an inquiry into the ground upon which the present supposed
exception is placed.

It is said that a treaty cannot be valid if it infringes the Constitution, that
there are limits, therefore, to the treaty-making power, and that one such limit
is that what an act of Congress could not do unaided, in derogation of the
powers reserved to the States, a treaty cannot do. An earlier act of Congress
that attempted by itself and not in pursuance of a treaty to regulate the killing
of migratory birds within the States had been held bad in the District Court.
United States v. Shauver, 214 F. 154; United States v. McCullagh, 221 F. 288.
Those decisions were supported by arguments that migratory birds were owned
by the States in their sovereign capacity for the benefit of their people, and
that under cases like Geer v. Connecticut, 161 U.S. 519, 16 S. Ct. 600, this
control was one that Congress had no power to displace. The same argument
is supposed to apply now with equal force.

Whether the two cases cited were decided rightly or not they cannot be
accepted as a test of the treaty power. Acts of Congress are the supreme law
of the land only when made in pursuance of the Constitution, while treaties
are declared to be so when made under the authority of the United States.
It is open to question whether the authority of the United States means more
than the formal acts prescribed to make the convention. We do not mean to
mmply that there are no qualifications to the treaty-making power; but they
must be ascertained in a different way. It is obvious that there may be matters
of the sharpest exigency for the national well being that an act of Congress

3
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could not deal with but that a treaty followed by such an act could, and it is
not lightly to be assumed that, in matters requiring national action, “a power
which must belong to and somewhere reside in every civilized government”
is not to be found. Andrews v. Andrews, 188 U.S. 14, 33, 23 S. Ct. 237. What
was said in that case with regard to the powers of the States applies with equal
force to the powers of the nation in cases where the States individually are
incompetent to act. We are not yet discussing the particular case before us
but only are considering the validity of the test proposed. With regard to that
we may add that when we are dealing with words that also are a constituent
act, like the Constitution of the United States, we must realize that they have
called into life a being the development of which could not have been foreseen
completely by the most gifted of its begetters. It was enough for them to realize
or to hope that they had created an organism; it has taken a century and has
cost their successors much sweat and blood to prove that they created a nation.
The case before us must be considered in the light of our whole experience and
not merely in that of what was said a hundred years ago. The treaty in question
does not contravene any prohibitory words to be found in the Constitution.
The only question is whether it is forbidden by some invisible radiation from
the general terms of the Tenth Amendment. We must consider what this
country has become in deciding what that amendment has reserved.

The State as we have intimated founds its claim of exclusive authority
upon an assertion of title to migratory birds, an assertion that is embodied in
statute. No doubt it is true that as between a State and its inhabitants the
State may regulate the killing and sale of such birds, but it does not follow
that its authority is exclusive of paramount powers. To put the claim of the
State upon title is to lean upon a slender reed. Wild birds are not in the
possession of anyone; and possession is the beginning of ownership. The whole
foundation of the State’s rights is the presence within their jurisdiction of birds
that yesterday had not arrived, tomorrow may be in another State and in a
week a thousand miles away. If we are to be accurate we cannot put the case
of the State upon higher ground than that the treaty deals with creatures that
for the moment are within the state borders, that it must be carried out by
officers of the United States within the same territory, and that but for the
treaty the State would be free to regulate this subject itself.

As most of the laws of the United States are carried out within the States
and as many of them deal with matters which in the silence of such laws the
State might regulate, such general grounds are not enough to support Missouri’s
claim. Valid treaties of course “are as binding within the territorial limits of
the States as they are elsewhere throughout the dominion of the United States.”
Baldwin v. Franks, 120 U.S. 678, 683, 7 S. Ct. 656, 657. No doubt the great
body of private relations usually fall within the control of the State, but a
treaty may override its power. We do not have to invoke the later develop-
ments of constitutional law for this proposition; it was recognized as early as
Hopkirk v. Bell, 3 Cranch 454, with regard to statutes of limitation, and even
earlier, as to confiscation, in Ware v. Hylton, 3 Dall. 199. It was assumcd by
Chief Justice Marshall with regard to the escheat of land to the State in
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Chirac v. Chirac, 2 Wheat. 259, 275; Hauenstein v. Lynham, 100 U.S. 483;
DeGeofroy v. Riggs, 133 U.S. 258, 10 S. Ct. 295; Blythe v. Hinckley, 180 U.S.
333, 340, 21 S. Ct. 390. So as to a limited jurisdiction of foreign consuls within
a State. Wildenhus’ Case, 120 U.S. 1, 7 S. Ct. 385. See Ross v. Mclntyre,
140 U.S. 453, 11 S. Ct. 897. Further illustration seems unnecessary, and it only
remains to consider the application of established rules to the present case.

Here a national interest of very nearly the first magnitude is involved. It
can be protected only by national action in concert with that of another power.
The subject-matter is only transitorily within the State and has no permanent
habitat therein. But for the treaty and the statute there soon might be no birds
for any powers to deal with. We see nothing in the Constitution that compels
the Government to sit by while a food supply is cut off and the protectors of
our forests and our crops are destroyed. It is not sufficient to rely upon the
States. The reliance is vain, and were it otherwise, the question is whether the
United States is forbidden to act. We are of opinion that the treaty and statute
must be upheld. Carey v. South Dakota, 250 U.S. 118, 39 S. Ct. 403.

Decree affirmed.

20

Indemnity Insurance Company of North America
v. Pan-American Airways Inc., et al

DE FORENEDE STATER, DISTRICT COURT, SOUTHERN DISTRICT, NEW YORK, 1944
58 F. Supp. 338

[Som felge af, at sagsegeren matte udbetale ulykkesforsikringssum i anled-
ning af, at en person blev drabt ved flyveulykke i Lissabon den 22. februar
1943, anlagde sagsegeren sag mod flyveselskabet for at fa erstatning. Selskabet
gjorde under sagen bl. a. gzldende, at dettes erstatningspligt i henhold til
Warzsavakonventionen af 1929 om den civile luftfart er begrenset. Sagsegeren
havdede: (1) at konventionen er forfatningsstridig, da den griber ind i Kon-
gressens befsjelser til at regulere handelsforhold, og (2) at konventionen er
uvirksom, da den — skent ikke self-executing -— ikke er transformeret ved lov.]

[Rifkind, D.].] 1. The alleged conflict between the Treaty and the Con-
stitution is asserted to reside in the fact that the Treaty professes to regulate
commerce, a power entrusted exclusively to Congress by article I, section 8,
clause 3, without having received the approval of both Houses of Congress.
The Warsaw Convention, it is not disputed, was made by the President with
the advice and consent of the Senate, two-thirds of the Senators present con-
curring. Article 2, section 2, clause 2. No reported decision has been called
to my attention wherein the validity of a treaty duly ratified in the manner
prescribed by the Constitution has been challenged on the ground that it con-
flicts with the power vested in Congress to regulate commerce. While the
novelty of an argument is not to be taken against it, nevertheless one cannot
fail to observe the uninterrupted uniformity of the practice by which treaties
of commerce, from the earliest days of the Republic, have been made in the
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manner now challenged, without arousing so much as a doubt as to the pro-
priety of the course taken. The broad sweep of the treaty-making power is
in good measure reflected in the absence of any decision holding a treaty
unconstitutional . ##*

2. Whether a treaty is self-executing or requires implementing legislation
depends upon its terms, whether they call for further action or whether they
are enforceable without legislation.*#% As I read the treaty and particularly
the provisions plcaded in the answer, I construe them to be self-executing.***

The argument, that the enactment of legislation by the British Parliament
to put the Convention into effect is evidence of its character as not self-
executory, is without substance since, unlike the United States Constitution,
Art. 6, cl. 2, English law does not regard treaties as the law of the land until
made law by an Act of Parliament.*#*

3. The ineffectiveness of the contract of transportation to limit defendant’s
liability is predicated upon the invalidity or inoperativeness of the treaty. Since
the premise fails the argument must fall.**#*

21
Imperial Estates Case

TJEKOSLOVAKIET, HOJESTERET, 1938
Vaz. 16, 978 eiv.f

[Sagsegeren var ansat ved administrationen af den estrigske kejsers private
ejendomme. I 1913 blev han afskediget som felge af en pastaet disciplinzr
forseelse. Med hjemmel i en mellem Dstrig og Tjekoslovakiet i 1923 indgaet
traktat anlagde han sag mod den tjekkiske stat og péstod len eller pension fra
afskedigelsens tidspunkt, idet han hzvdede at vare uberettiget afskediget.]

[Domstolen.] ***It has been held in many decisions of this Court*** that
the Czechoslovak State has come into being in an original way and that it is
not the legal successor either of former Austria, or of the Austrian-Hungarian
Monarchy, or of the private funds of the former Austrian-Hungarian dynasty.
It has acquired the estates of this dynasty according to Article 208 of the
peace treaty with Austria concluded in St. Germain and Articles 1 and 3 of
the Czechoslovak Statute, No. 354, ex. 1921. What took place was an inde-
pendent and original mode of acquisition of property. It was only by the treaty
with Austria*** that Czechoslovakia took over the obligation of granting and
paying pensions to the former officials connected with the administration of
those estates. It is true that no statute executing this treaty has been passed,
but both Houses of the National Assembly agreed to it in conformity with
Article 64, para. 1, No. 1, of the Constitution.*** This consent need not be
given in the form of a statute as long no change of or addition to the
Constitution is in question, in which latter case the consent would have to be

t Overszttelse fra Annual Digest of International Law, 19381940, 464—466.
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given in the form of a statute amending the Constitution. This is not the
position in the present case. As far as the treaty deals with a matter which
is normally dealt with by the legislative authority, it is not necessary that there
should be passed, in addition, a special statute, since the consent of the Na-
tional Assembly to the negotiation and ratification of the treaty has already
been expressed. It would be contrary to the intention of the legislator, ex-
pressed in Article 64, para. I, No. 1, of the Constitution, if the legislative
body, after having already expressed its consent to the treaty by a vote taken
in the way prescribed by law, had the power to deny later on—at the time
when the treaty is in force—the internal validity of the treaty. Furthermore,
the Czechoslovak Constitution contains no provision to the effect that the
individuals and the officials of the State are bound by statutes only. Article 6
of the Constitution, in particular, does not provide that the legislative power
is exercised by way of statute only.*** The Judge is, therefore, also bound by
treaties which are recognised by the Constitution and which are therefore,
law. Although the National Assembly has not given its assent to the treaty
in question in the form of a statute, this treaty, none the less, binds the
officials of the State and the individuals by the very fact that the treaty has
been concluded by the President in conformity with Article 64, para. 1, No. 1,
of the Constitution and by the fact that—after the assent by the National
Assembly had been given—it has been published in the official Collection of
Statutes and Orders. As the dismissal of the plaintiff from the administration
of the former imperial estates was wrongful—the appellants do not deny this—
the claim of the plaintiff is founded in law under the treaty cited above.®**

22

Grosserer H. G. Hansen mod Generaldirektoratet
for Statsbanerne

DANMARK, OSTRE LANDSRET, 1953
U. L R. 1953, 595

[Kobenhauns Byret.] Ved en ordrebekrzftelse af 8. maj 1951 kebte sag-
sogte, Ansi Traindustri ved H. G. Hansen, en vognladning fyrre- og gran-
brzdder, leveret frit p banevogn pi Vérgirda station i Sverige. Varepartiet
blev afsendt i henhold til et den 16. juli 1951 udfardiget fragtbrev, der for-
mentlig ved en fejl fra det svenske jernbanepersonales side under transporten
blev péifert bemarkningen “Fritt grinsen”. Da vognladningen antagelig den
28. juli 1951 blev udleveret, blev der som felge heraf kun afkrzvet sagsegte
fragt for transporten i Danmark samt toldarbejdspenge i Helsingborg, ialt
226 kr. 52. ere. Da det blev opklaret, at der ikke var betalt fragt for strak-
ningen i Sverige, afkrzevede godsekspeditionen p4 Kebenhavns godsbanegérd
antagelig 1 begyndelsen al december 1951 sagsogte fragten fra Vargarda til
Helsingborg, der udgjorde 482 kr. 36 eore. Da sagsogte ikke ville betale, har
sagsegerne, Generaldirektoratet for Statsbanerne, under nzrvzrende sag pa-
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stet sagsogte demt til at betale nzvnte fragtbeleb 482 kr. 36 ore med renter
6 pct. p.a. fra den 12. december 1951.

Sagsegte har péstaet frifindelse.

Til stette for deres pastand har sagsogerne henvist til bestemmelserne i
artikel 18 i den internationale overenskomst om godsbefordring pi jernbaner,
hvoraf fremgar, at i tilfzelde af urigtige anvendelser af tarif eller fejl i udreg-
ningen af fragt og omkostninger skal det for lidt beregnede beleb efterbetales.
Den internationale overenskomst er i medfer af statsbanelovens § 2, stk. 2,
bekendtgjort i lovtidende C for 1938, med tilfejelse om, at den trader i kralt i
Danmark den 1. oktober 1938, og som folge heraf mi den vare galdende for
godstransporter fra udlandet. Sifremt forholdet skulle bedemmes efter danske
regler, erkender sagsegerne, at kravet pd efterbetaling ville veere foraldet, idet
krav pi berigtigelse af urigtig beregnet fragt efter bestemmelsen i § 52, stk. 6, 1
statsbaneloven nr. 336 af 27. juni 1946 skal fremsettes inden 3 méneder, elter
at fragtoverenskomsten er sluttet. Sagsegerne mener imidlertid, at overens-
komsten fortreenger de nationale regler, jfr. overenskomstens § 53, hvorefter de
nationale bestemmelser kun skal komme til anvendelse pi forhold, som over-
enskomsten ikke indeholder regler om. Dette stemmer ogsi med forholdets
natur, idet forzldelsesfristen i statsbaneloven ville vaere urimelig kort ved gods,
der blev afsendt fra fjerne lande.

Sagsegte har til stette for sin frifindelsespastand anfert, at bestemmelsen i
statsbanelovens § 52 og ikke den internationale overenskomst mi veere afgo-
rende, idet overenskomsten er en traktat, der alene regulcrer forholdet mellem
de forskellige landes jernbancr og ikke kan vere retsgrundlag for forholdet mel-
lem banerne og publikum. Ievrigt har sagsegte henvist til, at der ikke ved
udlevering af vognladningen blev taget noget forbehold, og da specifikationen
af det fragtbelob, der blev afkrxvet sagsegte, ikke angiver, for hvilken strackning
fragten er beregnet, matte sagsegte fi indtryk af, at betalingen var endelig.
Efterkravet er forst fremsat pa et tidspunkt, hvor sagsegte forlrngst har dispo-
neret over partiet, og da efterkravet skyldes en fejl fra de svenske jernbaners
side, mi den stedfundne betaling antages at vicre endelig ud fra lignende be-
tragtninger, som gelder ved reglerne om condictio indebiti.

Retten skal hertil bemerke folgende:

Forzldelsesbestemmelsen i § 52 i statsbaneloven er ifolge dennes § 2, stk. 1,
udtrykkelig begranset til at galde for transporter over statsbancrnes egne jern-
banestrzkninger, og er sdledes ikke direkte anvendelig pi det i narvicrende
sag omhandlede forhold. Forholdet er ikke i sig selv et lovgivningsanliggende,
men mi betragtes som et vilkir for fragtkontrakten, og nér der desuagtet
findes en lovbestemmelse herom, skyldes det formentlig alene den omstzn-
dighed, at jernbanedriften i Danmark er et statsanliggende. Som felge heraf,
og under hensyn til, hvad der er anfert i slutningen af ovenstiende referat af
sagsogernes procedure, kan forzldelsesreglen i statsbaneloven ikke komme til
anvendelse analogisk, og det kan heller ikke vare afgerende, at reglerne i
den internationale overenskomst ikke har lovkraft, eller at de kun er optaget
i lovtidende C.****Retten mener herefter at mitte give sagsogerne med-
hold i, at den internationale overenskomsts bestemmelser m3 komme til anven-
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delse pa forholdet, og efter overenskomstens art. 45 er foraldelsesiristen 1 &r.

Som felge heraf vil der vare at give dom efter sagsegernes pastand, idet
hver part dog ber bzre sine omkostninger.***

[Ostre Landsret.] ***Til stotte for sin pistand har appellanten for lands-
retten gentaget sine anbringender for byretten om, at bestemmelserne i den
internationale overenskomst om godsbefordring ikke i sig selv kan vare bin-
dende for borgerne, forsividt de strider mod de her i landet galdende rets-
regler. Appellanten har herved nzrmere anfert, at bestemmelsen i § 2, stk. 2,
i den danske statsbanelov — nu lovbekendtgerelse nr. 209 af 30. april 1951 —
hvorefter “regeringen er bemyndiget til at tiltreede overenskomster med frem-
mede stater om befordring af — — — gods — — —, og at bekendtgere sidanne
overenskomster i Lovtidende”, alene giver regeringen den fornedne hjemmel
til traktaternes afslutning, men ikke kan fritage for at tilvejebringe den lov-
hjemmel, der i det enkelte- tilfelde métte vare nedvendig for at gere traktatens
bestemmelser bindende for borgerne. Herefter savnes der efter appellantens
formening hjemmel til i narvzrende tilfxlde at bringe bestemmelsen i den
internationale overenskomsts art. 18, jfr. art. 43, der med hensyn til forxldelses-
fristen er ugunstigere for borgerne end den tilsvarende regel i den danske stats-
banelovs § 52, stk. 6, til anvendelse overfor appellanten. Det kan heller ikke
efter appellantens videre anbringende antages, at overenskomstens art. 45 er
bindende for appellanten som et almindeligt vilkar for fragtkontrakten, idet
appellanten, der er modtager af varerne, ikke, siledes som tilfzldet er for af-
senderens vedkommende, har kontraheret med baneme vedrerende forsen-
delsen.

Retten skal bemzrke folgende:

Med hensyn til nogle tidligere indgiede internationale overenskomster om
godsbefordring pd jernbaner m. v. af 23. oktober 1924 blev det ved lov nr. 41
af 5. marts 1927 bestemt, at regeringen bemyndiges til at ratificere de pagzl-
dende overenskomster samt til “at bekendtgere disse Overenskomster i Lov-
tidende med Lovkraft for de Bestemmelsers Vedkommende, der medferer
Andring i bestaaende Love”. De omhandlede overenskomster blev derefter
bekendtgjort ved Bekendtgorelserne nr. 231 og 232 af 4. september 1928.

Ved lov nr. 55 af 22. januar 1935 om @ndring i lov nr. 111 af 13. maj
1911 om Statsbanernes takster m. m. bestemmes blandt andet: ‘“Regeringen er
bemyndiget til at tiltrede Overenskomster med fremmede Stater om Befordring

af — — — Gods — — — og til Efterlevelse at bekendtgere saadanne Overenskom-
ster i Lovtidende”.
I bemzrkningeme til lovforslaget hedder det blandt andet: “— — — sages

der ved foranstaaende Lovforslag Hjemmel til, at den danske Regering frem-
tidig kan tiltrede saadanne Overenskomster og bekendtgere dem i Lovtidende
med Lovkraft, — — —”

Den citerede bestemmelse i loven af 2. januar 1935 er senere optaget i
§ 2, stk. 2, i statsbaneloven af 27. juni 1946, dog med den xndring, at ordene
“til efterlevelse” er udeladt.

Efter det saledes foreliggende m& det antages, at den i naxrvaerende sag
omhandlede overenskomst om godsbefordring, der er ratificeret og bekendtgjort
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i Lovtidende i medfer af den ved fornzvnte bestemmelse i loven af 22. januar
1935 givne bemyndigelse, er bindende over for borgerne her i landet, uanset
om dens bestemmelser afviger fra de regler, der ifelge den danske statsbanelov
er gzldende for befordring over Statsbanernes egne strzkninger.

Idet det herefter tiltredes, at den indankede dom har anset bestemmelsen
i den internationale overenskomsts art. 18 for anvendelig pa det i nzrvarende
sag omhandlede forhold, vil dommen vare at stadfzste.***

23
Kotzias v. Tyser

STORBRITANNIEN, KING’S BENCH DIVISION, 1920
[1920] 2 K. B. 69

[Roche, J.] This is an action upon a policy of insurance dated November 2,
1918, by which in consideration of a premium paid by the plaintiff as the
assured the underwriters, of whom the defendant is one, agree to pay to the
brokers of the plaintiff on behalf of the plaintiff as principal the amount of
their separate subscriptions “in the event of peace between Great Britain and
Germany not being concluded on or before June 30, 1919.” The plaintiff claims
payment from the defendant of the sum underwritten by him as for a loss
under the policy on the ground that peace between Great Britain and Germany
was not concluded on or before June 30, 1919. The only question to be decided
is whether peace was or was not concluded between these countries on or
before the date specified.***

This policy was effected on November 2, 1918, before hostilities between
this country and Germany had ceased, but when the parties contemplated
that they might soon cease. It is not contended on behalf of the defendant that
the parties in effecting the policy meant by the conclusion of peace on or before
June 30, 1919, a mere cessation of hostilities on or before that date; it is ad-
mitted that they meant a cessation of hostilities followed at the least by the
making of a treaty of peace before that date. It is said on behalf of the de-
fendant that the words meant that and no more and that peace was concluded
on or before the date in question, because a Treaty of Peace between these
countries was signed before that date. It is said on behalf of the plaintiff, on
the other hand, that peace was not concluded on or before that date within
the meaning of the policy, because, although the Treaty of Peace was signed
before that date, ratifications of the Treaty by the high contracting parties
thereto were not exchanged on or before that date, or indeed until January
10, 1920.

I accept the view contended for on behalf of the plaintiff and I do so for
several reasons. In the first place, the authorities show that, in the absence of
any specific statutory or contractual provision to the contrary, the general rule
of international law is that as between civilized Powers who have been at war,
peace is not concluded until a treaty of Peace is finally binding upon the bel-
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ligerents, and that that stage is not reached until ratifications of the treaty of
peace have been exchanged between them.

In the present instance however, the matter does not rest there. The Termi-
nation of the Present War (Definition) Act, 1918 (8 & 9 Geo. 5, c. 59) which
was passed during the war, and is entitled an Act to make provision for
determining the date of its termination, provided by s. 1, sub-s. 1, that His
Majesty in Council may declare what date is to be treated as the date of the
termination of the present war, and that the war shall be treated as having
ended on that date for the purposes, except where the context otherwise re-
quires, of any provision in any contract, deed or other instrument, referring to
the war; and, by s. 1, sub-s. 2, that the date so declared shall be as nearly as
may be the date of the exchange or deposit of ratifications of the Treaty of
Peace. It is to be observed that the Act speaks of the date of the termination of
the war, and that the policy of insurance deals with the date of the conclusion
of peace, but both must be treated as referring to the same event, and therefore
to the same date. The Act contemplates that an Order in Council or Procla-
mation may be issued declaring what date is to be treated as the date on
which hostilities terminated and peace was concluded. It is not disputed that
no Order in Council or Proclamation in pursuance of the Act has yet been
issued. That fact tends to confirm me in the opinion that peace had not been
concluded on or before June 30, 1919.

It is also, I think, material in this connection to consider the provisions of
the Treaty of Peace itself. In the recital or preliminary part of the Treaty it is
stated that the Powers have agreed that from the coming into force of the
Treaty the state of war will terminate. Art. 440 of the Treaty provides that a
first procés-verbal of the deposit of ratifications will be drawn up as soon as
the Treaty has been ratified by the Powers, that from the date of that first
procés-verbal the Treaty will come into force between the Powers who have
ratified it, and that in all other respects it will enter into force for each Power
at the date of the deposit of its ratification. The Treaty of Peace thus provides
that it is to come into force, or, in other words, that peace is to be concluded,
by a deposit of ratifications of the Treaty, and a procés-verbal thereof. That
was not accomplished until the present month of January, 1920, and conse-
quently it had not been accomplished on or before June 30, 1919, the date
mentioned in the policy.**#

Judgment for Plaintiff.

24

Lovbestemmelser om anticiperet transformation

Neringslov nr. 138 af 28. april 1931 § 5. Personer, der ikke er i besiddelse af
dansk indfedsret, kan, nir de opfylder de evrige i § 3 opstillede betingelser, er-
hverve naringsbrev, for sd vidt og i det omfang adgang hertil er abnet ved
traktatmassig aftale. ***
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Lov om Varnepligt nr. 210 of 11. juni 1954 § 1. (1) Enhver dansk mand er
vaemepligten undergivet.

(2) Den, der tillige er statsborger i et fremmed land, kan ved gensidig over-
enskomst fritages for vernepligten.

Lov om Rettens pleje, Ibkg. nr. 265 af 5. september 1953 § 223 a og § 479, se
ndf. sag nr. 00.

C. FORINTERNATIONALT FORUM

25

Case concerning the Payment of various Serbian Loans
issued in France
Case concerning the Payment in Gold of the Brazilian
Loans issued in France

DEN FASTE DOMSTOL FOR MELLEMFOLKELIG RETSPLEJE, DOM, 1929
P.C.1.]. Series A, No. 20/21

[1 &rene 1895—1913 udbed den serbiske regering — bl. a. i Frankrig — for-
skellige lan. Ydelserne for linet skulle udbetales i “guld-franc”. — Efter at de
private kreditorer igennem en arrazkke havde accepteret renter m.v. i franc
efter den til enhver tid gzldende kurs, krvede kreditorerne i 1925 fremtidigt
at f4 betaling i franc, udregnet p3 basis af guldvaerdien. Den franske regering
indbragte, efter resultatlese diplomatiske forhandlinger, sagen for Den faste
Domstol for mellemfolkelig Retspleje.

Sagen vedrerende de brasilianske lan omhandlede et lignende problem.

Domstolen statuerede, at kreditorerne var berettigede til at fi betaling ud-
regnet efter guldvardi.

Om domstolens kompetence og om forholdet til national ret udtales bl. a.
folgende i dommene:]

[Domstolen.] *#*The Court feels that it should define, with reference, to
the provisions governing its jurisdiction and functions, the task entrusted to
it by the Special Agreement.

This is made necessary because of the fact that the jurisdiction which the
Court is called upon to exercise under the Agreement between France and the
Serb-Croat-Slovene State, seems at first sight to constitute a departure from
the principles which the Court, in previous judgments, has laid down with
regard to the conditions under which a State may bring before it cases relating
to the private rights of its nationals.

According to Article 14 of the Covenant, the Court is competent to hear
and determine “any dispute of an international character which the Parties
thereto submit to it”; and, according to Article 36 of its Statute, “the juris-
diction of the Court comprises all cases which the Parties refer to it”. Having
been brought before the Court by a Special Agreement between the Govern-
ment of the French Republic and the Government of the Serb-Croat-Slovene
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Kingdom, the present case appears on this ground to be admissible as far as
considerations of form are concerned.

Nevertheless, according to the strict terms of the Special Agreement, the
controversy submitted to the Court does not appear as a dispute between the
two Governments, but as one between the Government of the Serb-Croat-
Slovene Kingdom and the French bondholders of certain Serbian loans: it is
this dispute, concerning the question on what monetary bases the service of
these loans should be effected, which the said Government and the Govern-
ment of the French Republic would appear to have submitted to the Court
by agreement. Now, Article 34 of the Statute expressly provides that “only
States or Members of the League of Nations can be Parties in cases before
the Court” ***

It is however to be noted that the question whether the manner in which
the Serb-Croat-Slovene Government is conducting the service of its loans is in
accordance with the obligations accepted by it, is no longer merely the subject
of a controversy between that Government and its creditors. When the holders
of the Serbian loans, considering that their rights were being disregarded, ap-
pealed to the French Government, the latter intervened on their behalf with
the Serb-Croat-Slovene Government. Diplomatic negotiations followed: but
whatever took place during these negotiations, it is common ground that the
Serb-Croat-Slovene Government did not reject the intervention of the French
Government, but contended that the service of the loans was being affected by
it in full conformity with the obligations resulting from the contracts. This view
however was not shared by the Government of the French Republic. As from
this point, therefore, there exists between the two Governments a difference
of opinion which, though fundamentally identical with the controversy already
existing between the Serb-Croat-Slovene Government and its creditors, is
distinct therefrom; for it is between the Governments of the Serb-Croat-
Slovene Kingdom and that of the French Republic, the latter acting in the
exercise of its right to protect its nationals. It is this difference of opinion be-
tween the two Governments and not the dispute between the Serb-Croat-
Slovene Government and the French holders of the loans, which is submitted
by the Special Agreement to the Court. The case therefore is admisible not
merely from the point of view of form: it also relates to a dispute between
Parties of the category contemplated by Article 14 of the Covenant and Ar-
ticle 34 of the Statute. It thus only remains to consider whether the actual
subject of the dispute referred to the Court which relates only to questions
of fact and of municipal law, prevents the Court from dealing with it. From
a general point of view, it must be admitted that the true function of the
Court is to decide disputes between States or Members of the League of
Nations on the basis of international law: Article 38 of the Statute contains
a clear indication to this effect.

But it would scarcely be accurate to say that only questions of international
law may form the subject of a decision of the Court. It should be recalled in
this respect that paragraph 2 of Article 36 of the Statute provides that States
may recognise as compulsory the jurisdiction of the Court in legal disputes
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concerning “the existence of any fact which, if established, would constitute
a breach of an international obligation”. And Article 13 of the Covenant
includes disputes of the sort above mentioned “among those which are generally
suitable for submission to arbitration or juidicial settlement”. Clearly, amongst
others, disputes concerning pure matters of fact are contemplated, for the States
concerned may agree that the fact to be established would constitute a breach
of an international obligation; it is unnecessary to add that the facts the exi-
stence of which the Court has to establish may be of any kind.

Is the case altered if the point at issue between two States is a question
which must be decided by application of the municipal law of a particular
country? There are cases—as the Court has already had occasion to observe
in Judgment No. 8—in which an action cannot be brought before an inter-
national tribunal when there are legal remedies still open to the individuals
concerned. But, apart from cases of this kind, and when the two States have
agreed to have recourse to the Court, the latter's duty to exercise its jurisdic-
tion cannot be affected, in the absence of a clause in the Statute on the sub-
ject, by the circumstance that the dispute relates to a question of municipal
law rather than to a pure matter of fact. The very wide wording of the first
paragraph of Article 36, which refers especially to cases which—like the present
proceedings—are brought before the Court by Special Agreement, supports this
conclusion.

Article 38 of the Statute cannot be regarded as excluding the possibility of
the Court’s dealing with disputes which do not require the application of
international law, seeing that the Statute itself expressly provides for this
possibility. All that can be said is that cases in which the Court must apply
international law will, no doubt, be the more frequent, for it is international
law which governs the relations between those who may be subject to the
Court’s jurisdiction.

On the one hand, the dispute submitted to the Court is, as has been ex-
plained, a controversy between France and the Serb-Croat-Slovene State, while
on the other hand, it relates exclusively to a nexus of municipal law between
the Serb-Croat-Slovene State as borrower and the holders of certain Serbian
loans. In these circumstances, the question arises whether facts of a character
which would determine the relations under international law between the two
States may also have an effect upon the relations under the municipal law
upon which the Court, at the request of these States, has to give judgment
in this case.***

The Court, having in these circumstances to decide as to the meaning and
scope of a municipal law, makes the following observations: For the Court
itself to undertake its own construction of municipal law, leaving on one side
existing judicial decisions, with the ensuing danger of contradicting the con-
struction which has been placed on such law by the highest national tribunal
and which, in its results, seems to the Court reasonable, would not be in con-
formity with the task for which the Court has been established and would not
be compatible with the principles governing the selection of its members. It
would be a most delicate matter to do so, especially in cases concerning public
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policy—a conception the definition of which in any particular country is
largely dependent on the opinion prevailing at any particular time in such
country itself—and in cases where no relevant provisions directly relate to
the question at issue. It is French legislation, as applied in France, which really
constitutes French law, and if that law does not prevent the fulfilment of the
obligations in France in accordance with the stipulations made in the contract,
the fact that the terms of legislative provisions are capable of a different con-
struction is irrelevant.**#
Brazilian Case

***The Special Agreement under which this case has been submitted to
the Court contains the following in Article VI:

In estimating the weight to be attached to any municipal law of either
country which may be applicable to the dispute, the Permanent Court
of International Justice shall not be found by the decisions of the respective
courts.

There are two possible interpretations. According to one—keeping more
strictly to the literal meaning of the words—the Court is not to regard itself
as legally bound to follow the doctrine of the courts of the country the law
of which it is applying; it remains however free to do so if it considers that
its task should be limited to applying the municipal law in accordance with
the construction placed thereon by the national courts. According to another
interpretation—which might find support more particularly in the fact that
questions similar to that submitted to the Court had already formed the sub-
ject of decision in French Courts—the Court’s duty would be to disregard
the doctrine of the municipal courts and itself to determine that interpretation
of the relevant legislation which seems, in its opinion, to be the most reason-
able in the present case.

The Court, in choosing between these two interpretations, must adopt that
one which is in principle compatible with a proper appreciation of its nature
and functions.

Though bound to apply municipal law when circumstances so require,
the Court, which is a tribunal of international law, and which, in this capacity,
is deerned itself to know what this law is, is not obliged to know the municipal
law af various countries. All that can be said in this respect is that the Court
may possibly be obliged to obtain knowledge regarding the municipal law which
has to be applied. And this it must do, either by means of evidence furnished
it by the Parties or by means af any researches which the Court may think fit
to undertake or cause to be undertaken.

Once the Court has arrived at the conclusion that it is necessary to apply
the municipal law of a particular country, there seems no doubt that it must
seek to apply it as it would be applied in that country. It would not be ap-
plying the municipal law of a country if it were to apply it in a manner dif-
ferent from that in which that law would be applied in the country in which
it is in force.
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It follows that the Court must pay the utmost regard to the decisions of
the municipal courts of a country, for it is with the aid of their jurisprudence
that it will be enabled to decide what are the rules which, in actual fact, are
applied in the country the law of which is recognised as applicable in a given
case. If the Court were obliged to disregard the decisions of municipal courts,
the result would be that it might in certain circumstances apply rules other
than those actually applied; this would seem to be contrary to the whole theory
on which the application of municipal law is based.*%*%*
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Statut for den Internationale Domstol

DE FORENEDE NATIONERS PAGT AF 26. JUNI 1945

Art. 38. 1. Domstolen, hvis opgave er at afgere de tvister, der forelegges
den, i overensstemmelse med mellemfolkelig ret, skal anvende:

a. Mellemfolkelige konventioner af almindelig eller szrlig art, som hjemler
regler, der udtrykkeligt er anerkendt af de stridende stater.

b. Den mellemfolkelige saedvane som udtryk for en almindelig praksis, der
er anerkendt som retsregel.

¢. De almindelige retsgrundsztninger, som anerkendes af civiliserede na-
tioner.

d. Med den begransning, som felger af art. 39, retsafgerelser samt de for-
skellige nationers mest ansete forfatteres meninger som hjzlperniddel ved kon-
stateringen af, hvad der er gzldende ret.

2. Narverende bestemmelse skal ikke vare til hinder for, at domstolen,
hvis parterne er enige derom, kan traffe en afgerelse efter ret og billighed.

Art. 59. Domstolens afgerelse er kun bindende for de stridende parter og
for den sag, som er blevet afgjort.

27
The Case of the S. S. “Lotus”

DEN FASTE DOMSTOL FOR MELLEMFOLKELIG RETSPLEJE, DOM, 1927
P.C.I.]J. Series A, No. 10

[Den 2. august 1926 kolliderede den franske damper Lotus med det tyrkiske
skib Boz-Kourt pa det abne hav, hvorved Boz-Kourt sank og 8 tyrkere omkom.
Efter at have gjort alt, hvad der var muligt for at redde eventuelle overlevende,
fortsatte Lotus til Konstantinopel. De tyrkiske myndigheder indledte straks
proces mod den vagthavende franske officer i sammenstodsajeblikket, Demons,
og mod det tyrkiske skibs kaptajn. Demons blev arresteret og idemt en bede
pa 22 tyrkiske pund samt 80 dages faengsel, medens den tyrkiske kaptajn blev
idemt en noget strengere straf.

De tyrkiske myndigheders handlemide overfor Demons gav anledning til
diplomatiske henvendelser fra Frankrig, der dels protesterede mod arrestatio-
nen og dels krevede sagen overfert til franske domstole, og ved aftale af
12. oktober 1926 enedes parterne om, at spergsmilet om Tyrkiets straffe-
kompetence skulle forelzegges Den faste Domstol for mellemfolkelig Retspleje,
der den 7. september 1927 afsagde dom i Tyrkiets faver.]

4 Studiebog i Folkeret
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[Domstolen.] The Court, having to consider whether there are any rules
of international law which may have been violated by the prosecution in
pursuance of Turkish law of Lieutenant Demons, is confronted in the first
place by a question of principle which, in the written and oral arguments of
the two Parties, has proved to be a fundamental one. The French Govern-
ment conferids that the Turkish Courts, in order to have jurisdiction, should
be able to point to some title to jurisdiction recognized by international law
in favour of Turkey. On the other hand, the Turkish Government takes the
view that Article 15' allows Turkey jurisdiction whenever such jurisdiction does
not come into conflict with a principle of international law.

The latter view seems to be in _c‘ggf)gmi’tx:yvith the special agreement itself,
No. 1 of which asks the Court to say whether Turkey has acted contrary to
the principles of international law and, if so, what principles. According to the
special agreement, therefore, it is not a question of stating principles which
would permit Turkey to take criminal proceedings, but of formulating the
principles, if any, which might have been violated by such proceedings.

This way of stating the question is also dictated by the very nature and
existing conditions of international law.

International law governs relations between independent States. The rules
of law binding upon States therefare emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing prin-
ciples of law and established in order to regulate the relations between these
co-existing independent communities or with a view to the achievement of
common aims. Restrictions upon the independence of States cannot therefore
be presumed.

Now the first and foremost restriction imposed by international law upon
a State is that—failing the existence of a permissive rule to the contrary—
it may not exercise its power in any form in the territory of another State.
In this sense jurisdiction is certainly territorial; it cannot be exercised by a
State outside its territory except by virtue of a permissive rule derived from
international custom or from a convention.

It does not, however, follow that international law prohibits a State from
exercising jurisdiction in its own territory, in respect of any case which relates
to acts which have taken place abroad, and in which it cannot rely on some
permissive rule of international law. Such a view would only be tenable if
international law contained a general prohibition to States to extend the
application of their laws and the jurisdiction of their courts to persons, pro-
perty and acts outside their territory, and if, as an exception to this general
prohibition, it allowed States to do so in certain specific cases. But this is
certainly not the case under international law as it stands at present. Far from
laying down a general prohibition to the effect that States may not extend
the application of their laws and the jurisdiction of their courts to persons,

1 T Lausanne-konventionen af 24. juli 1923, der bestemmer, at “*** all questions of
jurisdiction shall, as between Turkey and the other contracting Powers, be decided in
accordance with the principles of international law.”
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property and acts outside their territory, it leaves them in this respect a wide
measure of discretion which is only limited in certain cases by prohibitive
rules; as regards other cases, every State remains free to adopt the principles
which it regards as best and most suitable.

This discretion left to States by international law explains the great variety
of rules which they have been able to adopt without objections or complaints
on the part of other States; it is in order to remedy the difficulties resulting
from such variety that efforts have been made for many years past, both in
Europe and America, to prepare conventions the effect of which would be
precisely to limit the discretion at present left to States in this respect by inter-
national law, thus making good the existing lacuna in respect of jurisdiction
or removing the conflicting jurisdictions arising from the diversity of the prin-
ciples adopted by the various States.

In these circumstances, all that can be required of a State is that it should
not overstep the limits which international law places upon its jurisdiction;
within these limits, its title to exercise jurisdiction rests in its sovereignty.

It follows from the foregoing that the contention of the French Govern-
ment to the effect that Turkey must in each case be able to cite a rule of
international law authorizing her to exercise jurisdiction, is opposed to the
generally accepted international law to which Article 15 of the Convention
of Lausanne refers. Having regard to the terms of Article 15 and to the
construction which the Court has just placed upon it, this contention would
apply in regard to civil as well as to criminal cases, and would be applicable
on conditions of absolute reciprocity as between Turkey and the other contract-
ing Parties; in practice, it would therefore in many cases result in paralyzing
the action of the courts, owing to the impossibility of citing a universally ac-
cepted rule on which to support the exercise of their jurisdiction.

Nevertheless, it has to be seen whether the foregoing considerations really
apply as regards criminal jurisdiction, or whether this jurisdiction is governed
by a different principle: this might be the outcome of the close connection
which for a long time existed between the connection of supreme criminal
jurisdiction and that of a State, and also by the especial importance of criminal
jurisdiction from the point of view of the individual.

Though it is true that in all systems of law the principle of the territorial
character of criminal law is fundamental, it is equally true that all or nearly
all these systems of law extend their action to offences committed outside the
territory of the State which adopts them, and they do so in ways which vary
from State to State. The territoriality of criminal law, therefore, is not an
absolute principle of international law and by no means coincides with ter-
ritorial sovereignty.

This situation may be considered from two different standpoints correspond-
ing to the points of view respectively taken up by the Parties. According to one
of these standpoints, the principle of freedom, in virtue of which each State
may regulate its legislation at its discretion, provided that in so doing it does
not come in conflict with a restriction imposed by international law, would
also apply as regards law governing the scope of jurisdiction in criminal cases.

4
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According to the other standpoint, the exclusively territorial character of law
relating to this domain constitutes a principle which, except as otherwise
expressly provided, would, ipso facto, prevent States from extending the crimi-
nal jurisdiction of their courts beyond their frontiers; the exceptions in ques-
tion, which include for instance extraterritorial jurisdiction over nationals and
over crimes directed against public safety, would therefore rest on special per-
missive rules forming part of international law.

Adopting, for the purposes of the argument, the standpoint of the latter
of these two systems, it must be recognized that, in the absence of a treaty
provision, its correctness depends upon whether there is a custom having the
force of law establishing it. The same is true as regards the applicability of
this system—assuming it to have been recognized as sound—in the particular
case. It follows that, even from this point of view, before ascertaining whether
there may be a rule of international law expressly allowing Turkey to prosecute
a foreigner for an offence committed by him outside Turkey, it is necessary to be-
gin by establishing both that the system is well-founded and that it is applicable
in the particular case. Now, in order to establish the first of these points, one
must, as has just been seen, prove the existence of a principle of international law
restricting the discretion of States as regards criminal legislation.

Consequently, whichever of the two systems described above be adopted,
the same result will be arrived at in this particular case: the necessity of
ascertaining whether or not under international law there is a principle which
would have prohibited Turkey, in the circumstances of the case before the
Court, from prosecuting Lieutenant Demons. And moreover, on either hypo-
thesis, this must be ascertained by examining precedents offering a close
analogy to the case under consideration; for it is only from precedents of this
nature that the existence of a general principle applicable to the particular
case may appear. For if it were found, for example, that, according to the
practice of States, the jurisdiction of the State whose flag was flown was not
established by international law as exclusive with regard to collision cases on
the high seas, it would not be necessary to ascertain whether there were a more
general restriction; since, as regards that restriction—supposing that it existed—
the fact that it had been established that there was no prohibition in respect
of collision on the high seas would be tantamount to a special permissive rule.

The Court therefore must, in many event, ascertain whether or not there
exists a rule of international law limiting the freedom of States to extend the
criminal jurisdiction of their courts to a situation uniting the circumstances of
the present case.

The Court will now proceed to ascertain whether general international law,
to which Article 15 of the Convention of Lausanne refers, contains a rule
prohibiting Turkey from prosecuting Lieutenant Demons.

For this purpose, it will in the first place examine the value of the arguments
advanced by the French Government, without however omitting to take into
account other possible aspects of the problem, which might show the existence
of a restrictive rule applicable in this case.
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The arguments advanced by the French Government, other than those
considered above, are, in substance, the three following:

(1) International law does not allow a State to take proceedings with
regard to offences committed by foreigners abroad, simply by reason of the
nationality of the victim; and such is the situation in the present case because
the offence must be regarded as having been committed on board the French
vessel.

(2) International law recognizes the exclusive jurisdiction of the State
whose flag is flown as regards everything which occurs on board a ship on
the high seas.

(3) Lastly, this principle is especially applicable in a collision case.

As regards the first argument, the Court fecls obliged in the first place to
recall that its examination is strictly confined to the specific situation in the
present case, for it is only in regard to this situation that its decision is asked
for.

As has already been observed, the characteristic features of the situation
of fact are as follows: there has been a collision on the high seas between two
vessels flying different flags, on one of which was one of the persons alleged
to be guilty of the offence, whilst the victims were on board the other.

This being so, the Court does not think it necessary to consider the conten-
tion that a State cannot punish offences committed abroad by a foreigner
simply by reason of the nationality of the victim. For this contention only
relates to the case where the nationality of the victim is the only criterion on
which the criminal jurisdiction of the State is based. Even if that argument
were correct generally speaking—and in regard to this the Court reserves its
opinion—it could only be used in the present case if international law forbade
Turkey to take into consideration the fact that the offence produced its effects
on the Turkish vessel and consequently in a place assimilated to Turkish
territory in which the application of Turkish criminal law cannot be chal-
lenged, even in regard to offences committed there by foreigners. But no such
rule of international law exists. No argument has come to the knowledge of
the Court from which it could be deduced that States recognize themselves
to be under an obligation towards each other only to have regard to the place
where the author of the offence happens to be at the time of the offence.
On the contrary, it is certain that the courts of many countries, even of
countries which have given their criminal legislation a strictly territorial
character, interpret criminal law in the sense that offences, the authors of
which at the moment of commission are in the territory of another State, are
nevertheless to be regarded as having been committed in the national territory,
if one of the constituent elements of the offence, and more especially its effects,
have taken place there. French courts have, in regard to a variety of situations,
given decisions sanctioning this way of interpreting the territorial principle.
Again, the Court does not know of any cases in which governments have
protested aginst the fact that the criminal law of some country contained a
rule to this effect or that the courts of a country construed their criminal law
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in this sense. Consequently, once it is admitted that the effects of the offence
were produced on the Turkish vessel, it becomes impossible to hold that there
is a rule of international law which prohibits Turkey from prosecuting Lieute-
nant Demons because of the fact that the author of the offence was on board
the French ship. Since, as has already been observed, the special agreement
does not deal with the provision of Turkish law under which the prosecution
was instituted, but only with the question whether the prosecution should be
regarded as contrary to the principles of international law, there is no reason
preventing the Court from confining itself to observing that, in this case, a
prosecution may also be justified from the point of view of the so-called
territorial principle.

Nevertheless, even if the Court had to consider whether Article 6 of the
Turkish Penal Code was compatible with international law, and if it held
that the nationality of the victim did not in all circumstances constitute a
sufficient basis for the exercise of criminal jurisdiction by the State of which
the victim was a national, the Court would arrive at the same conclusion for
the reason just set out. For even were Article 6 to be held incompatible with
the principles of international law, since the prosecution might have been
based on another provision of Turkish law which would not have been contrary
to any principle of international law, it follows that it would be impossible to
deduce from the mere fact that Article 6 was not in conformity with those
principles, that the prosecution itself was contrary to them. The fact that the
judicial authorities may have committed an error in their choice of the legal
provision applicable to the particular case and compatible with international
law only concerns municipal law and can only affect international law in so
far as a treaty provision enters into account, or the possibility of a denial of
justice arises.

It has been sought to argue that the offence of manslaughter cannot be
localized at the spot where the mortal effect is felt; for the effect is not inten-
tional and it cannot be said that there is, in the mind of the delinquent, any
culpable intent directed towards the territory where the mortal effect is pro-
duced. In reply to this argument it might be observed that the effect is a
factor of outstanding importance in offences such as manslaughter, which are
punished precisely in consideration of their effects rather than of the subjective
intension of the delinquent. But the Court does not feel called upon to consider
this question, which is one of interpretation of Turkish criminal law. It will
suffice to observe that no argument has been put forward and nothing has
been found from which it would follow that international law has established
a rule imposing on States this reading of the conception of the offence of
manslaughter.

The second argument put forward by the French Government is the prin-
ciple that the State whose flag is flown has exclusive jurisdiction over every-
thing which occurs on board a merchant ship on the high seas.

It is certainly true that—apart from certain special cases which are defined
by international law—vessels on the high seas are subject to no authority except
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that of the State whose [lag they fly. In virtue of the principle of the freedom
of the seas, that is to say, the absence of any territorial sovereignty upon the
high seas, no State may exercise any kind of jurisdiction over foreign vessels
upon them. Thus, if a war vessel, happening to be at the spot where a collision
occurs between a vessel flying its flag and a foreign vessel, were to send on
board the latter an officer to make investigations or to take cvidence, such
an act would undoubtedly be contrary to international law.

But it by no means follows that a State can never in its own territory
exercise jurisdiction over acts which have occurred on board a forcign ship
on the high seas. A corollary of the principle of the freedom of the seas is
that a ship on the high seas is assimilated to the territory of the State the flag
of which it flies, for, just as in its own territory, that State exercises its authority
upon it, and no other State may do so. All that can be said is that by virtue
of the principle of the freedom of the seas, a ship is placed in the same position
as national territory; but there is nothing to support the claim according to
which the rights of the State under whose flag the vessel sails may go farther
than the rights which it exercises within its territory properly so called. It
follows that what occurs on board a vessel on the high seas must be regarded
as if it occurred on the territory of the State whose flag the ship flies. If, there-
fore, a guilty act committed on the high seas produces its effects on a vessel
flying another flag or in foreign territory, the same principles must be applied
as if the territories of two different States were concerned, and the conclusion
must therefore be drawn that there is no rule of international law prohibiting
the State to which the ship on which the effects of the offence have taken place
belongs, from regarding the offence as having been committed in its territory
and prosecuting, accordingly, the delinquent.

This conclusion could only be overcome if it were shown that there was
a rule of customary international law which, going further than the principle
stated above, established the exclusive jurisdiction of the State whose flag was
flown. The French Government has endeavoured to prove the existence of
such a rule, having recourse for this purpose to the teachings of publicists,
to decisions of municipal and international tribunals, and especially to conven-
tions which, whilst creating exceptions to the principle of the freedom of the
seas by permitting the war and police vessels of a State to exercise a more or
less extensive control over the merchant vessels of another State, reserve juris-
diction to the courts of the country whose flag is flown by the vessel proceeded
against.

In the Court’s opinion, the existence of such a rule has not been con-
clusively proved.

In the first place, as regards teachings of publicists, and apart from the
question as to what their value may be from the point of view of establishing
the existence of a rule of customary law, it is no doubt true that all or nearly
all writers teach that ships on the high seas are subject exclusively to the
jurisdiction of the State whose flag they fly. But the important point is the
significance attached by them to this principle; now it does not appear that
in general, writers bestow upon this principle a scope differing from or wider
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than that explained above and which is equivalent to saying that the juris-
diction of a state over vessels on the high seas is the same in extent as its
jurisdiction in its own territory. On the other hand, there is no lack of writers
who, upon a close study of the special question whether a State can prosecute
for offences committed on board a foreign ship on the high seas, definitely
come to the conclusion that such offences must be regarded as if they had
been committed in the territory of the State whose flag the ship flies, and
that consequently the general rules of each legal system in regard to offences
committed abroad are applicable.

In regard to precedents, it should first be observed that, leaving aside the
collision cases which will be alluded to later, none of them relates to offences
affecting two ships flying the flags of two different countries, and that conse-
quently they are not of much importance in the case before the Court. The
case of the Costa Rica Packet is no exception, for the prauw on which the
alleged depredations took place was adrift without flag or screw, and this cir-
cumstance certainly influenced, perhaps decisively, the conclusion arrived at
by the arbitrator.

On the other hand, there is no lack of cases in which a State has claimed
a right to prosecute for an offence, committed on board a foreign ship, which
it regarded as punishable under its legislation. Thus Great Britain refused the
request of the United States for the extradition of John Anderson, a British
seaman who had committed homicide on board an American vessel, stating
that she did not dispute the jurisdiction of the United States but that she was
entitled to exercise hers concurrently. This case, to which others might be
added, is relevant in spite of Anderson’s British nationality, in order to show
that the principle of the exclusive jurisdiction of the country whose flag the
vessel flies is not universally accepted.

The cases in which the exclusive jurisdiction of the State whose flag was
flown has been recognized would seem rather to have been cases in which
the foreign State was interested only by reason of the nationality of the vic-
tim, and in which, according to the legislation of that State itself or the prac-
tice of its courts, that ground was not regarded as sufficient to authorize prose-
cution for an offence committed abroad by a foreigner.

Finally, as regards conventions expressly reserving jurisdiction exclusively
to the State whose flag is flown, it is not absolutely certain that this stipulation
is to be regarded as expressing a general principle of law rather than as cor-
responding to the extraordinary jurisdiction which these conventions confer
on the stateowned ships of a particular country in respect of ships of another
country on the high seas. Apart from that, it should be observed that these
conventions relate to matters of a particular kind, closely connected with the
policing of the seas, such as the slave trade, damage to submarine cables,
fisheries, etc., and not to commonlaw offences. Above all it should be pointed
out that the offences contemplated by the conventions in question only con-
cern a single ship; it is impossible therefore to make any deduction from them
in regard to matters which concern two ships and consequently the jurisdic-
tion of two different States.
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The Court therefore has arrived at the conclusion that the second argu-
ment put forward by the French Government does not, any more than the
first, establish the existence of a rule of international law prohibiting Turkey
from prosecuting Lieutenant Demons.

It only remains to examine the third argument advanced by the French
Government and to ascertain whether a rule specially applying to collision
cases has grown up, according to which criminal proceedings regarding such
cases come exclusively within the jurisdiction of the State whose flag is flown.

In this connection, the Agent for the French Government has drawn the
Court’s attention to the fact that questions of jurisdiction in collision cases,
which frequently arise before civil courts, are but rarely encountered in the
practice of criminal courts. He deduces from this that, in practice, prosecutions
only occur before the courts of the State whose flag is flown and that that
circumstance is proof of a tacit consent on the part of States and, consequently,
shows what positive international law is in collision cases.

In the Court’s opinion, this conclusion is not warranted. Even if the rarity
of the judicial decisions to be found among the reported cases were sufficient
to prove in point of fact the circumstance alleged by the Agent for the French
Government, it would merely show that States had often, in practice, abstained
from instituting criminal proceedings, and not that they recognized themselves
as being obliged to do so; for only if such abstention were based on their being
conscious of having a duty to abstain would it be possible to speak of an inter-
national custom. The alleged fact does not allow one to infer that States have
been conscious of having such a duty; on the other hand, as will presently be
seen, there are other circumstances calculated to show that the contrary is true.

So far as the Court is aware there are no decisions of international tribunals
in this matter; but some decisions of municipal courts have been cited. Without
pausing to consider the value to be attributed to the judgments of municipal
courts in connection with the establishment of the existence of a rule of inter-
national law, it will suffice to observe that the decisions quoted sometimes
support one view and sometimes the other. Whilst the French Government
have been able to cite the Ortigia—Oncle-Joseph case before the Court of
Aix and the Franconia—Strathclyde case before the British Court for Crown
Cases Reserved, as being in favour of the exclusive jurisdiction of the State
whose flag is flown, on the other hand the Ortigia—Oncle-Joseph case before
the Italian Courts and the Ekbatana—West-Hinder case before the Belgian
Courts have been cited in support of the opposing contention.

Lengthy discussions have taken place between the Parties as to the im-
portance of each of these decisions as regards the details of which the Court
confines itself to a reference to the Cases and Counter-Cases of the Parties.
The Court does not think it necessary to stop to consider them. It will suffice
to observe that, as municipal jurisprudence is thus divided, it is hardly possible
to see in it an indication of the existence of the restrictive rule of international
law which alone could serve as a basis for the contention of the French Govern-
ment.
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On the other hand, the Court feels called upon to lay stress upon the fact
that it does not appear that the States concerned have objected to criminal
proceedings in respect of collision cases before the courts of a country other
than that the flag of which was flown, or that they have made protests: their
conduct does not appear to have differed appreciably from that observed by
them in all cases of concurrent jurisdiction. This fact is directly opposed to
the existence of a tacit consent on the part of States to the exclusive jurisdic-
tion of the State whose flag is flown, such as the Agent for the French Govern-
ment has thought it possible to deduce from the infrequency of questions of
jurisdiction before criminal courts. It seems hardly probable, and it would
not be in accordance with international practice, that the French Govern-
ment in the Ortigia—Oncle-Joseph case and the German Government in the
Ekbatana—W est-Hinder case would have omitted to protest against the exercise
of criminal jurisdiction by the Italian and Belgian Courts, if they had really
thought that this was a violation of international law.

As regards the Franconia case (R. v. Keyn 1877, L. R. 2 Ex. Div. 63) upon
which the Agent for the French Government has particularly relied, it should
be observed that the part of the decision which bears the closest relation to the
present case is the part relating to the localization of the offence on the vessel
responsible for the collision.

But, whatever the value of the opinion expressed by the majority of the
judges on this particular point may be in other respects, there would seem to
be no doubt that if, in the minds of these judges, it was based on a rule of
international law, their conception of that law, peculiar to English juris-
prudence, is far from being generally accepted even in common-law countries.
This view seems moreover to be borme out by the fact that the standpoint
taken by the majority of the judges in regard to the localization of an offence,
the author of which is situated in the territory of one State whilst its effects
are produced in another State, has been abandoned in more recent English
decisions (R. v. Nillins, 1884, 53 L. J. 157; R. v. Godfrey, L. R. 1923, 1 K.
B. 24). This development of English case-law tends to support the view that
international law leaves States a free hand in this respect.

In support of the theory in accofdance with which criminal jurisdiction in
collision cases would exclusively belong to the State of the flag flown by the
ship, it has been contended that it is a question of the observance of the na-
tional regulations of each merchant marine and that effective punishment does
not consist so much in the infliction of some months’ imprisonment upon the
captain as in the cancellation of his certificate as master, that is to say, in de-
priving him of the command of his ship.

In regard to this, the Court must observe that in the present case a prosecu-
tion was instituted for an offence at criminal law and not for a breach of
discipline. Neither the necessity of taking administrative regulations into ac-
count (even ignoring the circumstance that it is a question of uniform regula-
tions adopted by States as a result of an international conference) nor the
impossibility of applying certain disciplinary penalties can prevent the applica-
tion of criminal law and of penal measures of repression.
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The conclusion at which the Court has therefore arrived is that there is
no rule of international law in regard to collision cases to the effect that
criminal proceedings are exclusively within the jurisdiction of the State whose
flag is flown.

This conclusion moreover is easily explained if the manner in which the
collision brings the jurisdiction of two different countries into play be con-
sidered.

The offence for which Lieutenant Demons appears to have been prosecuted
was an act—of negligence or imprudence—having its origin on board the
Lotus, whilst its effects made themselves felt on board the Boz-Kourt. These
two elements are, legally, entirely inseparable, so much so that their separa-
tion renders the offence non-existent. Neither the exclusive jurisdiction of
either State, nor the limitations of the jurisdiction of each to the occurrences
which took place on the respective ships would appear calculated to satisfy
the requirements of justice and effectively to protect the interests of the two
States. It is only natural that each should be able to exercise jurisdiction and
to do so in respect of the incident as a whole. It is therefore a case of concur-
rent jurisdiction.

The Court, having arrived at the conclusion that the arguments advanced
by the French Government either are irrelevant to the issue or do not establish
the existence of a principle of international law precluding Turkey from insti-
tuting the prosecution which was in fact brought against Lieutenant Demons,
observes that in the fulfilment of its task of itself ascertaining what the inter-
national law is, it has not confined itself to a consideration of the arguments
put forward, but has included in its researches all precedents, teachings and
facts to which it had access and which might possibly have revealed the exi-
stence of one of the principles of international law contemplated in the special
agreement. The result of these researches had not been to establish the existence
of any such principle. It must therefore be held that there is no principle of
international law, within the meaning of Article 15 of the Convention of Lau-
sanne of July 24th, 1923, which precludes the institution of the criminal pro-
ceedings under consideration. Consequently, Turkey, by instituting, in virtue
of the discretion which international law leaves to every sovereign State, the
criminal proceedings in question, has not, in the absence of such principles,
acted in a manner contrary to the principles of international law within the
meaning of the special agreement.

In the last place the Court observes that there is no need for it to consider
the question whether the fact that the prosecution of Lieutenant Demons
was “joint” (connexe) with that of the captain of the Boz-Kourt would be
calculated to justify an extension of Turkish jurisdiction. This question would
only have arisen if the Court had arrived at the conclusion that there was a
rule of international law prohibiting Turkey from prosecuting Lieutenant
Demons; for only in that case would it have been necessary to ask whether
that rule might be overridden by the fact of the “connexity” (connexité) of
the offences.
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28
Giesler gegen Giesler Erben

SCHWEIZ, BUNDESGERICHT, 1935
1935 Amtliche Sammlung 61, I, 258

[Appellanten, der var schweizer, og appelindstzvnte, der var af tysk na-
tionalitet, havde indgdet en kontrakt, hvorefter alle tvistigheder vedrerende
kontrakten skulle indbringes for domstolen i Epernay i Frankrig. Uanset denne
bestemmelse havde appelindstzvnte foretaget arrest i appellantens formue i
Luzern, hvorefter appelindstzevnte med hjemmel i schweiziske procedure-
regler anlagde sag ved retten i Luzern mod appellanten for et krav i henhold
til parternes kontrakt.

For forbundsdomstolen gjorde appellanten gzldende, at schweiziske dom-
stole manglede kompetence bl. a. som felge af almindelige retsgrundsztninger
af folkeretlig karakter.

Forbundsdomstolen fastslog, at domstolen var kompetent og afviste, at der
skulle eksistere folkeretlige grundsztninger, der indskr@nkede kompetencen i
den foreliggende sag.]

[Domstolen.] ***Wenn die Gerichte dieses anderen Staates dennoch die
Anhandnahme der bei ihnen erhobenen Klage mit Riicksicht auf die friihere
Prorogation der Prozesparteien zu gunsten eines auslindischen Gerichtes ab-
lehnen, so tun sie dies, vom Vorliegen eines Staatsvertrages abgesehen, nicht
auf Grund einer vélkerrechtlichen Bindung, sondern der eigenen internen Pro-
zessgesetzgebung und der dieser zu Grunde liegenden Anschauungen iiber die
richtige Abgrenzung der inlindischen Gerichtsbarkeit im internationalen Ver-
haltnis (Nussbaum, Internationales Privatrecht, S. 402 Abs. 3). Selbst wenn
die Praxis in den verschiedenen Staaten durchaus iiberwiegend dahin gehen
sollte, so vermochte infolgedessen daraus ein Grundsatz des vélkerrechtlichen
Gewohnheitsrechtes, der die abweichende positivrechtliche Ordnung in einem
bestimmten Staate als unzulidssigen Eingriff in eine fremde Souverinetit er-
scheinen liesse, nicht hergeleitet zu werden. Vielmehr wiirde einfach eine in-
haltliche Ubereinstimmung der internen Gesetzgebungen und der auf ihnen
beruhenden Rechtsprechung in der Mehrheit der Staaten fiir eine bestimmte
Frage vorliegen. Diese Erscheinung kommt aber auch sonst vor, ohne dass daraus
auf eine volkerrechtliche Beschrinkung des einzelnen Staates in der Ausge-
staltung seiner Rechtsordnung geschlossen werden konnte.*#*

29

Eastern Extension Telegraph Co. v. United States

DE FORENEDE STATER-STORBRITANNIEN, CLAIMS ARBITRATION, 1923
Nielsen’s Report, 73

[Voldgiftsretten.] *#*+This is a claim presented by His Britannic Majesty’s
Government on behalf of the Eastern Extension, Australasia and China Tele-
graph Company, Limited, a British corporation, for at sum of £ 912 5s. 6d.,
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being the amount which this company had to expend upon the repair of the
Manila-Hong Kong and the Manila-Capiz submarine telegraph cables which
had been cut by the United States naval authorities during the Spanish-
American war in 1898 %%

Under concessions granted by the Spanish Government and dated, respec-
tively, December 14, 1878, and April 14, 1897, the Eastern Extension Com-
pany had laid down certain submarine telegraph cables connecting Manila
and Hong Kong and Manila and Capiz, which the Company was operating
in 1898. In April, 1898, war broke out between the United States and Spain,
and on May 1, 1898, the United States naval forces, under the command of
Commodore, afterwards Admiral, Dewey, entered Manila Bay and destroyed
or captured the Spanish warships lying in that harbour. On the same day
Commodore Dewey, through the British consul at Manila, proposed to the
Spanish Captain General that both the United States and the Spanish au-
thorities should be allowed to transmit messages by cable to Hong Kong. That
proposition having been refused, on the moming of the following day, viz,
on May 2, 1898, the Manila-Hong Kong cable was cut by order of the Ameri-
can Commodore, this cutting being effected within Manila Bay and conse-
quently within the territorial waters of the enemy.

On May 10 the Company, acting on a formal order of the Spanish Govern-
ment under the provisions of the concession above referred to, sealed the end
of the cable at Hong Kong, thereby preventing any use of the cable by the
United States forces. Subsequently, the United States Navy Department pro-
posed to the Company to re-establish cable communication between Manila
and Hong Kong, and the Company refused, informing the American Navy
Department that the Company was under the orders of the Spanish Govern-
ment and that the transmission of messages from the Philippine Islands to
Hong Kong had been prohibited by that Government. Furthermore, as ap-
pears from the oral argument on behalf of His Britannic Majesty’s Govern-
ment, the British Government themselves, acting in the interest of shipping,
subsequently asked the Madrid Government if they would consent to the
reopening of the cables; but the Spanish Government refused to accede to
this request, except on terms which the United States could not accept. On
May 23 the Manila-Capiz cable was cut, also inside Manila Bay.

These facts are not contested; and further it is admitted on behalf of Great
Britain that the severance of the cable between Manila and Hong Kong, as
well as between Manila and Capiz, was a proper military measure on the part
of the United States, taken with the important object of interrupting com-
munication whether with other parts of the Spanish possessions in the Philip-
pine Islands or with the Spanish Government and the outside world.

The question is whether or not the United States Government is bound to
pay to the Company, as damages, the cost incurred by the Company in repair-
ing the cables.

The British Government admits that there was not in existence in 1898
any treaty or any rule of international law imposing on the United States the
legal obligation to pay compensation for the cutting of these cables; but they
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contend that, under article 7 of the Special Agreement establishing this
Tribunal, such compensation may be awarded on the ground of equity, and
that the United States Government, having paid compensation to some other
foreign cable company for similar cuttings during the same war, is, therefore,
legally bound to compensate the British company, and, finally, that in the
absence of any rule of international law on the point, it is within the powers,
if it be not the duty, of this Tribunal to lay down such a rule.

The United States Government contends that the cutting of the cables by
its naval authorities was a necessity of war giving rise to no obligation to make
compensation therefore; that the United States were entitled to treat the said
cables as having the character of enemy property, on the ground that their
terminals were within enemy territory and under the control of the enemy’s
military authorities, and that the sealing of the terminal at Hong Kong, on
neutral territory, was a hostile act of itself impressing this cable with enemy
character. Further, the United States Government contends that there is no
rule of international law imposing any legal liability on the United States, but
that, on the contrary, the action of the United States naval authorities and
the refusal to pay compensation are justified by international law and that the
United States Government is not bound to pay compensation to the British
Company merely because more favourable treatment was meted out to another
foreign company, the facts underlying whose claim were, in any case, different.
Further, the United States Government say that it is not the duty, nor within
the power, of this Tribunal to lay down any new rule of international law,
but only to construe and apply such rules or principles as existed at the time of
the cutting of these cables.

It may be said that article 15 of the International Convention for the Pro-
tection of Submarine Cables of 1884, enunciating the principle of the freedom
of Governments in time of war, had thereby recognised that there was no
special limitation, by way of obligatory compensation or otherwise, to their
right of dealing with submarine cables in time of war. In our opinion, how-
ever, even assuming that there was in 1898 no treaty and no specific rule of
international law formulated as the expression of a universally recognised rule
governing the case of the cutting of cables by belligerents, it can not be said
that there is no principle of international law applicable. International law,
as well as domestic law, may not contain, and generally does not contain,
express rules decisive of particular cases; but the function of jurisprudence
is to resolve the conflict of opposing rights and interests by applying, in default
of any specific provision of law, the corollaries of general principles, and so
to find—exactly as in the mathematical sciences—the solution of the problem.
This is the method of jurisprudence; it is the method by which the law has
been gradually evolved in every country resulting in the definition and settle-
ment of legal relations as well between States as between private individuals.

Now, it is almost unnecessary to recall that principle of international law
which recognises that the legitimate object of sea warfare is to deprive the
enemy of those means of communication, which the high seas, in their character
as res nullius or res communis afford to every nation. The user by the enemy
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of that communication by sea, every belligerent, if he can, is entitled to prevent,
subject to a due respect for innocent neutral trade; he is even entitled to
prevent its user by neutrals, who use it to afford assistance to the enemy either
by carrying contraband, by communicating with blockaded coasts, or by trans-
porting hostile despatches, troops, enemy agents, and so on. In such cases the
neutrals do not, properly speaking, lose their neutral character; but their action
itself loses that character, such action being, as it is said, impressed with a
hostile character. Thus it may be said that a belligerent’s principal object in a
maritime warfare is to deprive the enemy of communication over the high seas
while preserving it unimpeded for himself. )

It is difficult to contend in the same breath that a belligerent is justified
by international law in depriving the enemy of the benefit of the freedom of
the high seas, but is not justified in depriving him of the use of the seas by
means of telegraphic cables.***

As to the contention that, having regard to the terms of article 7 of the
Special Agreement providing for the settlement of these claims, this Tribunal
is to decide “in accordance, with treaty rights and with the principles of inter-
national law and of equity”, compensation in this case should be paid on the
ground of equity, the following observations may be made:

If the strict application of a treaty or of a specific rule of international
law conduct to a decision which, however justified from a strictly legal point
of view, will result in hardship, unjustified having regard to the special circum-
stances of the case, then it is the duty of this Tribunal to do their best to avoid
such a result, so far as it may be possible, by recommending for instance some
course of action by way of grace on the part of the correspondent Government.

In this case it is to be observed that the Eastern Extension Company was
well aware of its own risk in Spanish territory. As has been shown, their con-
cessions expressly provided for it.*¥*

In the opinion of this Tribunal, there is no ground of equity, upon which
the United States should be adjudged to pay compensation for the materializa-
tion of this risk in the form of an act of war the legitimacy of which is admitted.

The British Government contend that, as a matter of right, the Eastern
Extension Company is entitled to receive compensation because some other
foreign cable company, viz.,, La Compagnie Frangaise des Cibles Télégraphi-
ques, working cables between the United States of America, Haiti) and Cuba,
received from the United States Government compensation for the cutting of
its cables. It is urged that, when acts of war by a belligerent have resulted in
personal injury to individuals in certain territory or in damage to their property
in that territory, if the Government of that territory pays the claims of the
nationals of one country, it must also pay the claims of the nationals of other
countries without discrimination; and further, as the argument would seem
to imply, that, if it be established that a Government has paid compensation
to its own citizens, then it is bound to pay compensation to foreigners whose
person or property was damaged; and authority is said to be found for the
last proposition in cases arising out of the Mexican insurrection.

Whether viewed as a general principle, or in its particular application to
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the facts of this claim, such a proposition appears to us to be impossible of
acceptance. It is perfectly legitimate for a Government, in the absence of any
special agreement to the contrary, to afford to subjects of any particular Gov-
ernment treatment which is refused to the subjects of other Governments, or
to reserve to its own subjects treatment which is not afforded to foreigners.
Some political motive, some service rendered, some traditional bond of friend-
ship, some reciprocal treatment in the past or in the present, may furnish the
ground for discrimination,***

As to the contention of the British Government that, in the absence of any
rule governing the matter of cable cutting, it is the duty of this Tribunal to
frame a new rule, we desire to say:

First, the duty of this Tribunal, in our opinion, under article 7 of the Special
Agreement, is not to lay down new rules. Such rules could not have retroactive
effect, nor could they be considered as being anything more than a personal
expression of opinion by members of a particular tribunal, deriving its authority
from only two Governments;

Secondly, in any case this Tribunal, as has been already stated, is of opinion
that the principles of international law, applicable to maritime warfare, existing
in 1898, are sufficient to enable us to decide this case.

Now therefore: The Tribunal decides that the claim of His Britannic Maje-
sty’s Government be disallowed.

30
Colombian-Peruvian Asylum Case

DEN INTERNATIONALE DOMSTOL, DOM, 1950
1. C. J. Reports 1950, 266

[I oktober 1948 fandt en militzr opstand sted i Peru. Denne blev hurtigt
sldet ned, og kort efter offentliggjordes en arrestordre bl. a. mod Victor Raul
Haya de la Torre, der var leder af et politisk parti “The American People’s
revolutionary Alliance” og sigtet for at have organiseret den militzre opstand.

Den 3. januar 1949 anmodede Haya de la Torre den colombianske am-
bassader i Lima om asyl, hvilket blev indremmet ham, samtidig med at am-
bassaderen gav den peruanske udenrigsminister underretning herom, idet han
péberabte sig Havanna-Konventionen af 1928 om asyl, undertegnet af begge
parter. Ambassaderen anmodede udenrigsministeren om frit lejde for Haya de
la Torre til at forlade landet. Den 14. januar 1949 meddelte ambassaderen,
at den colombianske regering havde anerkendt Haya de la Torre som politisk
flygtning.

Peru bestred, at Colombia havde ret til ensidigt at kvalificere Haya de la
Torre som politisk flygtning, og efter forgeves forseg pa at lese denne strid,
enedes parterne om at forelegge sporgsmalet for den Internationale Domstol.]

[Domstolen.] *#*¥The Colombian Government has presented two submissions,
of which the first asks the Court to adjudge and declare
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“That the Republic of Colombia, as the country granting asylum, is com-
petent to qualify the offence for the purpose of the said asylum, within the limits
of the obligations resulting in particular from the Bolivarian Agrcement on Ex-
tradition of July 18th, 1911, and the Convention on Asylum of February 20th,
1928, and of American international law in general.”

If the Colombian Government by this submission intended to allcge that
Colombia, as the State granting asylum, is competent to qualify the offence
only provisionally and without binding effect for Peru, the solution would not
remain a matter of doubt. It is evident that the diplomatic representative who
has to determine whether a refugee is to be granted asylum or not must have
the competence to make such a provisional qualification of any offence alleged
to have been committed by the refugee. He must in fact examine the question
whether the conditions required for granting asylum are fulfilled. The ter-
ritorial State would not thereby be deprived of its right to contest the quali-
fication. In case of disagreement between the two States, a dispute would
arise which might be settled by the methods provided by the Parties for the
settlement of their disputes.

This is not, however, the meaning which the Colombian Government has
put on its submission. It has not claimed the right of qualification for the
sole purpose of determining its own conduct. The written and oral arguments
submitted on behalf or that Government show that its claim must be under-
stood in the sense that Colombia, as the State granting asylum, is competent
to qualify the nature of the offence by a unilateral and definitive decision
binding on Peru. Colombia has based this submission partly on rules resulting
from agreement, partly on an alleged custom.

The Colombian Government has referred to the Bolivarian Agreement of
1911, Article 18, which is framed in the following terms:

“Aside from the stipulations of the present Agreement, the signatory States
recognize the institution of asylum in conformity with the principles of inter-
national law.”

In recognizing “the institution of asylum”, this article merely refers to the
principles of international law. But the principles of international law do not
recognize any rule of unilateral and definitive qualification by the State grant-
ing diplomatic asylum.

The Colombian Government has also relied on Article 4 of this Agreement
concerning extradition of a criminal refugee from the territory of the State in
which he has sought refuge. The arguments submitted in this respect reveal
a confusion between territorial asylum (extradition), on the one hand, and
diplomatic asylum, on the other.

In the case of extradition, the refugee is within the territory of the State
of refuge. A decision with regard to extradition implies only the normal
exercise of the territorial sovereignty. The refugee is outside the territory of
the State where the offence was committed, and a decision to grant him asylum
in no way derogates from the sovereignty of that State.

In the case of diplomatic asylum, the refugee is within the territory of the
State where the offence was committed. A decision to grant diplomatic asylum

5 Studiebog i Folkeret
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involves a derogation from the sovereignty of that State. It withdraws the
offender from the jurisdiction of the territorial State and constitutes an inter-
vention in matters which are exclusively within the competence of that State.
Such a derogation from territorial sovereignty cannot be recognized unless its
legal basis is established in each particular case.

For these reasons, it is not possible to deduce from the provisions of agree-
ments concerning extradition any conclusion which would apply to the question
now under consideration.

The Colombian Government further relies on the Havana Convention on
Asylum of 1928. This Convention lays down certain rules relating to diplomatic
asylum, but does not contain any provision conferring on the State granting
asylum a unilateral competence to qualify the offence with definitive and
binding force for the territorial State. The Colombian Government contends,
however, that such a competence is implied in that Convention and is inherent
in the institution of asylum.

A competence of this kind is of an exceptional character. It involves a
derogation from the equal rights of qualification which, in the absence of any
contrary rule, must be attributed to each of the States concerned; it thus
aggravates the derogation from territorial sovereignty constituted by the exer-
cise of asylum. Such a competence is not inherent in the institution of diplo-
matic asylum. This institution would perhaps be more effective if a rule of
unilateral and definitive qualification were applied. But such a rule is not essen-
tial to the exercise of asylum.

These considerations show that the alleged right of unilateral and definitive
qualification cannot be regarded as recognized by implication in the Havana
Convention. Moreover, this Convention, in pursuance of the desire expressed
in its preamble of “fixing the rules” which the Governments of the States of
America must observe for the granting of asylum, was concluded with the
manifest intention of preventing the abuses which had arisen in the previous
practice, by limiting the grant of asylum. It did so in a number of ways and
in terms which are unusually restrictive and emphatic (“It is not permissible
for States...”; “Asylum may not be granted except in urgent cases and for
the period of time strictly indispensable....”; etc.).

The Colombian Government has invoked Article 2, paragraph 1, of the
Havana Convention, which is framed in the following terms:

“Asylum granted to political offenders in legations, warships, military camps
or military aircraft, shall be respected to the extent in which allowed as a right
or through humanitarian toleration, by the usages, the conventions or the laws

of the country in which granted and in accordance with the following provi-
sions:"”

This provision has been interpreted by that Government in the sense that
the usages, conventions and laws of Colombia relating to the qualification of
the offence can be invoked against Peru. This interpretation, which would
mean that the extent of the obligation of one of the signatory States would
depend upon any modifications which might occur in the law of another,
cannot be accepted. The provision must re regarded as a limitation of the
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extent to which asylum shall be respected. What the provision says in effect
is that the State of refuge shall not exercise asylum to a langer extent than is
warranted by its own usages, conventions or laws and that the asylum granted
must be respected by the territorial State only where such asylum would be
permitted according to the usages, conventions or laws of the State of refuge.
Nothing therefore can be deduced from this provision in so far as qualifica-
tion is concerned.

The Colombian Government has further referred to the Montevideo Con-
vention on Political Asylum of 1933. It was in fact this Convention which was
invoked in the note of January 14th, 1949, from the Colombian Ambassador
to the Peruvian Minister for Foreign Affairs. It is argued that, by Article 2
of that Convention, the Havana Convention of 1928 is interpreted in the sense
that the qualification of a political offence appertains to the State granting
asylum. Articles 6 and 7 of the Montevideo Convention provide that it shall
be ratified and will enter into force as and when the ratifications are deposited.
The Montevideo Convention has not been ratified by Peru, and cannot be
invoked against that State. The fact that is was considered necessary to in-
corporate in that Convention an article accepting the right of unilateral quali-
fication, seems to indicate that this solution was regarded as a new rule not
recognized by the Havana Convention. Moreover, the preamble of the Monte-
video Convention states in its Spanish, French and Portuguese texts that it
modifies the Havana Convention. It cannot therefore be considered as re-
presenting merely an interpretation of that Convention.

The Colombian Government has finally invoked “American international
law in general”. In addition to the rules arising from agreements which have
already been considered, it has relied on an alleged regional or local custom
peculiar to Latin-American States.

The Party which relies on a custom of this kind must prove that this custom
is established in such a manner that it has become binding on the other Party.
The Colombian Government must prove that the rule invoked by it is in
accordance with a constant and uniform usage practised by the States in
question, and that this usage is the expression of a right appertaining to the
State granting asylum and a duty incumbent on the territorial State. This
follows from Article 38 of the Statute of the Court, which refers to inter-
national custom “as evidence of a general practice accepted as law”.

In support of its contention concerning the existence of such a custom,
the Colombian Government has referred to a large number of extradition
treaties which, as already explained, can have no bearing on the question now
under consideration. It has cited conventions and agreements which do not
contain any provision concerning the alleged rule of unilateral and definitive
qualification such as the Montevideo Convention of 1889 on international
penal law, the Bolivarian Agreement of 1911 and the Havana Convention of
1928. It has invoked conventions which have not been ratified by Peru, such
as the Montevideo Conventions of 1933 and 1939. The Convention of 1933
has, in fact, been ratified by not more than eleven States and the Convention
of 1939 by two States only.

bLd
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It is particularly the Montevideo Convention of 1933 which Counsel for
the Colombian Government has also relied on in this connexion. It is con-
tended that this Convention has merely codified principles which were already
recognized by Latin-American custom, and that it is valid against Peru as a
proof of customary law. The limited number of States which have ratified this
Convention reveals the weakness of this argument, and furthermore, it is in-
validated by the preamble which states that this Convention modifies the
Havana Convention.

Finally, the Colombian Government has referred to a large number of
particular cases in which diplomatic asylum was in fact granted and respected.
But it has not shown that the alleged rule of unilateral and definitive qualifica-
tion was invoked or—if in some cases it was in fact invoked—that it was, apart
from conventional stipulations, exercised by the States granting asylum as a
right appertaining to them and respected by the territorial States as a duty
incumbent on them and not merely for reasons of political expediency. The
facts brought to the knowledge of the Court disclose so much uncertainty
and contradiction, so much fluctuation and discrepancy in the exercise of
diplomatic asylum and in the official views expressed on various occasions,
there has been so much inconsistency in the rapid succession of conventions
on asylum, ratified by some States and rejected by others, and the practice
has been so much influenced by considerations of political expediency in the
various cases, that it is not possible to discern in all this any constant and
uniform usage, accepted as law, with regard to the alleged rule of unilateral
and definitive qualification of the offence.

The Court cannot therefore find hat the Colombian Government has proved
the existence of such a custom. But even if it could be supposed that such a
custom existed between certain Latin-American States only, it could not be
invoked against Peru which, far from having by its attitude adhered to it,
has, on the contrary, repudiated it by refraining from ratifying the Montevideo
Conventions of 1933 and 1939, which were the first to include a rule concern-
ing the qualification of the offence in matters of diplomatic asylum.

In the written Pleadings and during the oral proceedings, the Government
of Colombia relied upon official communiqués published by the Peruvian
Ministry of Foreign Alffairs on October 13th and 26th, 1948, and the Govern-
ment of Peru relied upon a Report of the Advisory Committee of the Ministry
of Foreign Affairs of Colombia dated September 2nd, 1937; on the question
of qualification, these documents state views which are contrary to those now
maintained by these Governments. The Court, whose duty it is to apply inter-
national law in deciding the present case, cannot attach decisive importance
to any of these documents.

For these reasons, the Court has arrived at the conclusion that Colombia,
as the State granting asylum, is not competent to qualify the offence by a uni-
lateral and defintive decision, binding on Peru.***

[Udfaldet af sagen blev, at domstolen videre forkastede ogsi Colombias
anden pastand, giende ud pi, at Peru var pligtig at tilstd Haya de la Torre
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frit lejde, men derimod godkendte Perus pastand, forsividt denne gik ud pa,
at tilstaelsen af asyl var sket i strid med Havanna-Konventionen. Hermed var
sagen dog ikke bragt ud af verden. Dommen blev afsagt den 20. november 1950.
Allerede samme dag indgav den colombianske regering en skrivelse til dom-
stolen hvori den udbad sig en fortolkning af dommen i overensstemmelse mcd
statutternes art. 60. Det spergsmil Colombia enskede besvaret var iser, om
dommen skulle forstas siledes, at den medferte forpligtelse for Colombia til at
udlevere Haya de la Torre til de peruanske myndigheder. Ved dom af 27.
november 1950 afviste domstolen sagen med den begrundelse at begaringen 1
virkeligheden gik ud pa at f3 et spergsmal afgjort som parterne ikke havde
indbragt for domstolen. Da de to stater herefter ikke kunne enes om hvorledes
dommen skulle bringes til opfyldelse, indbragte Colombia dette sporgsmal for
domstolen i et nyt selvstendigt spergsmal. Begge parter nedlagde i enighed pa-
stand om at domstolen skulle statuere p& hvilken mide dommen af 20. novem-
ber 1950 skulle bringes til udferelse. Domstolen afviste denne begzring. Videre
gjorde Peru gazldende (1) at asylet burde vare bragt til opher umiddelbart
efter dommens afsigelse; og (2) at Colombia var pligtig at udlevere den om-
stridte person til de peruanske myndigheder. Domstolen gav Peru medhold pa
det ferste, men ikke p3 det andet punkt, hvilket alts3 vil sige at Colombia vil
vaere pligtig at bringe asylet til opher, men dog ikke til at gere dette just ved
at udlevere Haya de la Torre. Da det imidlertid faktisk var vanskeligt at bringe
asylet til opher p4 anden mide gik sagen pany i hardknude. Haya de la Torre
forblev gennem en arrzkke i asyl i den colombianske ambassade i Lima indtil
der i 1954 blev truffet en overenskomst giende ud pd at han skulle udleveres
til den peruanske justitsminister der derefter uden ophold ville udvise ham af
Peru. Den 6. april 1954 bragte et fly ham til Mexico.]

31
De Forenede Nationers Pagt

SAN FRANCISCO, 26. JUNI 1945

Art. 2(6). Organisationen skal sikre at stater, der ikke er medlemmer af de
Forenede Nationer, handler i overensstemmelse med disse grundsztninger, si-
vidt det métte vaere nedvendigt til opretholdelse af mellemfolkelig fred og sik-
kerhed.

Art. 103. 1 tilfzlde af konflikt mellem de forpligtelser, der pahviler de For-
enede Nationers medlemmer ifolge denne pagt, og deres forpligtelser ifelge
enhver anden mellemfolkelig overenskomst gir deres forpligtelser ifelge denne
pagt forud for de sidstnavnte.

Art. 108. Andringer til nerverende pagt skal trade i kraft for alle medlem-
mer af de Forenede Nationer, nir de er blevet vedtaget af to trediedele af
medlemmeme af plenarforsamlingen og ratificeret af to trediedele af de For-
enede Nationers medlemmer, derunder alle de faste medlemmer af sikkerheds-
radet, i overenssternmelse med deres respektive forfatningsmzssige fremgangs-
mader.
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Traktat om forbud mod kernevabenforseg i atmosfaren,
det ydre rum og under vandet

MOSKVA, 1963

Art. I1. 1. Enhver deltager kan foresld ndringer i denne traktat. Teksten til
ethvert forslag til 2ndring skal forelegges for depositarmagternes regeringer,
som skal sende den til alle deltagere i denne traktat. Derefter skal depositar-
magternes regeringer pi begering af mindst en trediedel af deltagerne sammen-
kalde en konference, hvortil alle deltagerne skal indbydes, for at behandle et
sddant forslag til zndring.

2. Enhver @ndring i denne traktat skal godkendes af et flertal af samtlige
de i denne traktat deltagende parter, herunder alle de oprindelige deltagere.
/Endringen skal trede i kraft for alle deltagere, nar et {lertal af dem, herunder
samtlige oprindelige deltagere, har deponeret deres ratifikationsinstrumenter.
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Folkerettens subjekter

A STATEROGSTATSFORBINDELSER
33

Pariserfredstraktaten af 30. marts 1856

Art. 7. Hendes Majestzt Dronningen af det Forenede Kongerige og Ir-
land, Hans Majestet Kejseren af @strig, Hans Majestet Kejseren af Frankrig,
Hans Majestzt Kongen af Projsen, Hans Majestzt Kejseren af Rusland, og
Hans Majestxt Kongen af Sardinien erklzrer, at den Haje Port er berettiget til
at deltage i de fordele, der er forbundet med den europwziske offentlige ret og
koncert. Deres Majesteter forpligter sig til, hver for sin part, at respektere det
Ottomanske Imperiums uafhzngighed og territoriale integretet, og garanterer
i feellesskab den najeste overholdelse af denne forpligtelse, og vil i konsekvens
heraf overveje enhver handling, der méitte true det, som et spergsmél af falles
interesse.

34
Convention on Rights and Duties of States

MONTEVIDEO, 26. DECEMBER 1953
T. S. no. 81

Art. 1. The State as a person of international law should possess the fol-
lowing qualifications: (a) a permanent population; (b) a defined territory;
(c) government; and (d) capacity to enter into relations with the other States.

35

Statut for den Internationale Domstol
Art. 34. 1. Kun stater kan optrzde som parter for domstolen.

36

Phillip C. Jessups udtalelse i sikkerhedsriadet angiende
Israels optagelse som medlem af de Forenede Nationer,
2. december 1948

S.C. O. R, 3rd year, no. 128

***¥The first question which may be raised in analyzing Article 4 of the
Charter and its applicability to the membership of the State of Israel, is the
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question of whether Israel is a State, as that term is used in Article 4 of the
Charter. It is common knowledge that, while there are traditional definitions
of a State in international law, the term has been used in many different ways.
We are all aware that, under the traditional definition of a State in inter-
national law, all the great writers have pointed to four qualifications: first,
there must be a people; second, there must be a territory; third, there must
be a government; and, fourth, there must be capacity to enter into relations
with other States of the world.

In so far as the questions of capacity to enter into relations with other States
of the world is concerned, learned academic arguments can be and have been
made to the effect that we already have, among the Members of the United
Nations, some political entities which do not possess full sovereign freedom to
form their own international policy, which traditionally has been considered
characteristic of a State. We know, however, that neither at San Francisco nor
subsequently has the United Nations considered that complete freedom to
frame and manage one’s own foreign policy was an essential requisite of United
Nations membership.

I do not dwell upon this point because anyone has ever questioned that,
in this respect, Israel is free and unhampered. On this point, I believe that
there would be unanimity that Israel exercises complete independence of judg-
ment and of will in forming and in executing its foreign policy. The reason
for which I mention the qualification of this aspect of the traditional definition
of a State is to underline the point that the term “State”, as used and applied
in Article 4 of the Charter of the United Nations, may not be wholly identical
with the terrn “State” as it is used and defined in classic textbooks of inter-
national law.

When we look at the other classic attributes of a State, we find insistence
that it must also have a Government. No one doubts that Israel has a Govern-
ment. I think the world has been particularly impressed with the way in which
the people of Israel have organized their government and have established a
firm system of administration and of law-making under the most difficult
conditions. Although, pending their scheduled elections, they still modestly and
appropriately call themselves the Provisional Government of Israel, they have
a legislative body which makes laws, they have a judiciary which interprets
and applies those laws, and they have an executive which carries out the laws
and which has at its disposal a considerable force responsive to its will.

According to the same classic definition, we are told that a State must have
a people and a territory. Nobody questions the fact that the State of Israel
has a people. It is an extremely homogeneous people, a people full of loyalty
and of enthusiastic devotion to the State of Israel.

The argument seems chiefly to arise in connexion with territory. One does
not find in the general classic treatment of this subject any insistence that the
territory of a State must be exactly fixed by definite frontiers. We all know
that, historically, many States have begun their existence with their frontiers
unsettled. Let me take as one example my own country, the United States
of America. Like the State of Israel in its origin, it had certain territory along



Sag 37 DE FORENEDE NATIONERS 111 MEDLEMSLANDE 73

the seacoast. It had various indeterminate claims to an extended territory west-
ward. But, in the case of the United States, that land had not even been ex-
plored, and no one knew just where the American claims ended and where
French and British and Spanish claims began. To the North, the exact de-
limitation of the frontier with the territories of Great Britain was not settled
until many years later. And yet, I maintain that, in the light of history and in
the light of the practice and acceptance by other States, the existence of the
United States of America was not in question before its final boundaries were
determined.

The formulae in the classic treatises somewhat vary, one from the other,
but both reason and history demonstrate that the concept of territory does
not necessarily include precise delimitation of the boundaries of that territory.
The reason for the rule that one of the necessary attributes of a State is that it
shall possess territory is that one cannot contemplate a State as a kind of dis-
embodied spirit. Historically, the concept is one of insistence that there must
be some portion of the earth’s surface which its people inhabit and over which
its Government exercises authority. No one can deny that the State of Israel
responds to this requirement.***

37
De Forenede Nationers 111 medlemslande

AUGUST 1963

Afghanistan Cypern
Albanien *Czekoslovakiet
Algeriet Dahomey
*Argentina *Danmark
*Australien *Den arabiske Republik Syrien
*Belgien *Dominikanske Republik
*Bolivia *Ecuador
*Brasilien Elfenbenskysten
Bulgarien *El Salvador
Burma Finland
Burundi *Forenede arabiske Republik
Cambodia *Frankrig
Cameroun Foderationen Malaya
*Canada Gabon
Centralafrikanske Republik Ghana
Ceylon *Grakenland
*Chile *Guatemala
*Colombia Guinea
Congo (Brazzaville) *Haiti
Congo (Leopoldville) *Honduras

*Costa Rica
*Cuba

*Hviderussiske socialistiske
Sovjetrepublik
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*Indien
Indonesien
*Irak
*Iran
Irland
Island
Israel
Italien
Jamaica
Japan
Jordan
*Jugoslavien
*Kina
Kuwait
Laos
*Libanon
*Liberia
Libyen
*Luxembourg
Madagascar
Mali
Marokko
Mauretanien
*Mexico
Mongolske Folkerepublik
*Nederlandene
Nepal
*New Zealand
*Nicaragua
Niger
Nigeria
*Norge
Pakistan
*Panama
*Paraguay

*Peru
*Philippinerne
*Polen
Portugal
Rwanda
Rumznien
*Saudi-Arabien
Senegal
Sierra Leone
*Socialistiske Sovjetrepublikkers
Union
Somalia
Spanien
*Storbritannien
Sudan
Sverige
*Sydafrikanske Union
Tanganyika
Tchad
Thailand
Togo
Trinidad-Tobago
Tunis
*Tyrkiet
Uganda
*Ukrainske socialistiske Sovjet-
rebublik
Ungarn
*Uruguay
*USA
*Venezuela
Yemen
*Athiopien
Ostrig
Dvre Volta

*Oprindelige medlemmer 1945

Schweizisk Forbundsforfatning af 1874 med senere @ndringer

Art. 1. Folkene i Schweiz’ toogtyve suverzne kantoner, forenede i narve-
rende alliance, nemlig *** udger i deres helhed det schweiziske Forbund.

Art. 3. Kantonerne er suverane i det omfang deres suveranitet ikke er be-
grenset ved forbundsforfatningen, og som siddanne udever de alle rettigheder

der ikke er delegeret til forbundsmagten.
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Art. 8. Forbundet alene har ret til at erklzre krig og slutte fred, ligesom
til at afslutte alliancer og traktater med fremmede stater, iszr handels- og
toldtraktater.

Art. 9. Kantonerne beholder som en undtagelse retten til med fremmede
stater at afslutte traktater om anliggender vedrerende den offentlige skonomi,
nabo- og politiforhold; disse traktater ma dog intet indeholde der strider mod
forbundet eller andre kantoners rettigheder.

Art. 10. De officielle forbindelser mellem kantonerne og de fremmede rege-
ringer eller disses reprasentanter finder sted formidlet gennem forbundsradet.

Kantonerne kan dog korrespondere direkte med en fremmed stats tjeneste-
meznd og underordnede myndigheder, for s vidt det drejer sig om anliggender
som nzvnt i foregdende artikkel.

39
Abbagnato-afferen

DE FORENEDE STATER-ITALIEN, NOTEVEKSLING, 1891

Antonio Abbagnato, der var fedt i Italien, udvandrede omkring 1884 til
U.S.A., hvor han bosatte sig i New Orleans i staten Louisiana.

Den 15. oktober 1890 drzbtes New Orleans politichef, D. C. Hennesy, og
Abbagnato samt 20 andre personer af italiensk oprindelse blev arresterede som
sigtede for at vare skyldige i drabet. I de sidste 25 r var der i New Orleans
sket en lang razkke drab, som alle blev tilskrevet Mafia’en, der skulle vere en
italiensk terroristorganisation, og de nu arresterede 21 personer sigtedes for at
vere implicerede i denne Mafia.

Den 13. marts 1891 blev nogle af de anklagede frifundet, men tilbageholdt
i fzngslet af hensyn til appelsagen, medens de ovrige stadig ventede p4 deres
dom. I den anledning blev der offentliggjort et oprab til byens borgere om, at
det nu var nedvendigt for offentligheden selv at serge for, at retfzerdigheden
kunne ske fyldest, og den 14. om morgenen samledes i tusindvis af mennesker
i gaderne. Der blev afholdt et offentligt mede, hvor en del talere yderligere
hidsede folkestemningen op mod de anholdte italienere, og til sidst var hele
byen pi benene. Seks & otte tusinde mennesker, hvoriblandt adskillige promi-
nente personer, samledes i nzrheden af fengslet, hvorpd ca. 50 bevabnede
personer trengte ind og drzbte 11 af de pigzldende italienere, deriblandt
Abbagnato.

Allerede forinden disse begivenheder fandt sted, havde den italienske mini-
ster i Washington, baron Fava, nedlagt protest overfor de amerikanske myndig-
heder, nemlig i anledning af, at italienerne var blevet utilborligt behandlet i
fengslet, og efter den amerikanske statssekretzr mr. Blaine’s henstilling tog
mr. Nicholls, der var guverner i Louisiana, skridt til at straffe de fengselsfunk-
tionzrer, der havde forset sig, og erklerede samtidig, at den darlige behandling
af italienerne intetsomhelst havde at gere med deres nationalitet.

Da folkemasserne begyndte at samles i gaderne den 14. marts 1891 og
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indtog en mere og mere truende holdning, forlangte den stedlige italienske
konsul, at guverneren skulle trekke tropper til for at forhindre overgreb, men
Nicholls svarede, at han ikke var kompetent til at foretage et sadant skridt pa
egen hand. Hertil udkrevedes borgmesterens samtykke, og det var i ojeblikket
ikke muligt at komme i forbindelse med denne, da han ikke var til stede.

Da drabet havde fundet sted, indberettede den italienske konsul det skete
til baron Fava. Denne indhentede instruktion hos marquis Rudini, der var
Italiens udenrigsminister. Rudini beordrede baron Fava til at meddele det
skete til U.S.A;s regering og forlange “@jeblikkelige og energiske repressive
skridt til beskyttelse af den italienske koloni, der var i fare, samt streng afstral-
felse af de skyldige.”

Den 15. marts bragte baron Fava disse betragtninger videre til mr. Blaine.
Han nedlagde protest mod, at de lokale myndigheder “opretholdt en fuld-
stendig passiv holdning, medens massakren af italienerne foregik i fangslet”,
og forlangte, at “de skyldige parter, hvad enten de var gerningsmand, med-
skyldige eller anstiftere til de massakrer, som fandt sted i gar, skal hurtigt til-
tales for retten.” Ievrigt forbeholdt baron Fava sig at krzve den yderligere
oprejsning, som den italienske regering matte finde rimelig.

Blaine telegraferede straks til Nicholls og meddelte ham, at mindst tre af
de drzbte var italienske statsborgere, og at den amerikansk-italienske traktat
af 23. november i artikel 3 garanterede italienske borgere i U.S.A. den mest
fuldkomne beskyttelse for liv og ejendom samt fuldstzendig ligestilling med
landets egne borgere pa dette punkt. Yderligere gjorde Blaine opmarksom p3,
at prasidenten i hej grad beklagede, at New Orleans i den grad desavouerede
deres egne domstole, at de lod en folkehobs lidenskabelige justits gi forud for
en normal og rolig prevelse for retten ad lovlig vej. Han habede, at guverneren
ville samarbejde med ham til opfyldelse af U.S.A.s forpligtelser overfor ita-
lienske borgere, til standsning af yderligere blodsudgydelse og til retlig tiltale
mod alle, der havde overtradt retsordenen.

Forst den 21. marts svarede Nicholls, og i sit svar gjorde han opmarksom
pa, at hojst to eller tre af de drazbte var italienske statsborgere, men iovrigt
tiltridte han prasidentens synspunkter, og en grand jury var netop i ferd
med at undersege sagen.

Den italienske regering indremmede, at den kun kunne have krav med
hensyn til de af de drzxbte, der ikke var naturaliserede amerikanere, men sam-
tidig anmodede man om, at sagen matte blive fremskyndet, da stemningen i
Italien var blevet meget utadlmodig. Da der stadig intet skete i sagen, meddelte
Rudini den 24. og 25. marts telegrafisk baron Fava, at man s sig nedsaget til
at hjemkalde ham, hvis der ikke ojeblikkelig blev taget konkrete skridt til af-
strafning af de skyldige samt tilvejebringelse af en erstatning til ofrene. Baron
Fava viderebragte straks disse synspunkter til mr. Blaine.

Den 31. marts afleverede baron Fava en note til mr. Blaine. I denne star
der bl. a.:

“Den af kongens regering forlangte oprejsning, som jeg har haft den are
at informere Dem om ved vore sammenkomster i de sidste par dage, bestod
af felgende punkter: (1) Unionsregeringens officielle forsikring om, at de skyl-
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dige vil blive stillet for en domstol; (2) en principiel anerkendelse af, at ofrenes
efterladte har krav pi erstatning.

Deres ekscellence havde den godhed at erklare over for mig, at da unions-
regeringen ikke mente at kunne betragte sagen ud fra disse synspunkter, var
den utilbejelig til at tage de to nzvnte krav under narmere overvejelse.

Under disse omstendigheder har Hans Majestzts regering beordret mig til
at trakke mig tilbage pa orlov, da den betragter de retsmassige aktioner, som
kongens minister i Washington foretager, som ineffektive.”

Samme dag forklarede mr. Porter, der var U.S.A.s minister i Rom, det
italienske udenrigsministerium, at grunden til, at sagen skred si langsomt frem,
var, at unionsregeringen ikke kunne udeve direkte magt over enkeltstaternes
domstole, men han forsikrede om, at alle forpligtelser overfor Italien skulle
blive opfyldt, og henviste til, at i tidligere tilfxlde, hvor fremmede stater havde
beklaget sig over en langsommelig fremgangsmade, var sagerne dog blevet af-
sluttet til alles tilfredshed.

Den 1. april sendte mr. Blaine en svarnote til marquis Imperiali, der var
italiensk chargé d’affaires i Washington, og som ferte legationens forretninger
videre. I denne papegedes, at U.S.A. aldeles ikke afslog Italiens krav blankt,
men at man tvartimod udtrykkeligt anerkendte det princip, at de italienere,
der métte vare blevet krzenket i strid med lefterne i traktaten af 1871, havde
krav pa skadeslesholdelse. Imidlertid kunne man ikke fremskynde sagen yder-
ligere, da man ferst ad rettens vej matte have klarlagt alle sagens detaljer.

I sit svar af 2. april udtrykte den italienske regering sin glede over, at
U.S.A. havde erklaret sig villig til at betale erstatning, men at dette beroede
pa en misforstielse fremgik af mr. Blaines note af 14. april, hvori det hed, at
det forst skulle underseges, om der overhovedet foreld noget traktatbrud. Krav
om erstatning for en folkemzngdes handlinger kan indbringes for domstolene
af savel ind- som udlzndinge. Udlzendinge kan endog indbringe spergsmalet
direkte for unionens domstole. Men forudsztningen mi i alle tilfzlde vare,
at myndighederne har veret i ledtog med folkemangden eller groft har til-
sidesat deres pligter. “Ingen regering, uanset hvor hej dens civilisation er, og
uanset hvor beredvillige og ubsgjelige dens kriminelle myndigheder er, er i stand
til at sikre dens egne borgere imod enkeltpersoners had eller imod pludselige
offentlige tumulter.*** Fremmede indbyggere udger ikke nogen privilegeret
klasse.*** Den fremmede indbygger mi vzre tilfreds med*** at opni den
samme oprejsning, som retsordenen byder landets egne borgere, og han har
ikke nogen retferdig grund til at beklage sig eller nogen ret til at sege sit hjem-
lands indblanding, hvis domstolene yder ham oprejsning for lidte skader pa
lige fod med evrige borgere.”

Imidlertid indremmede mr. Blaine, at omstzndighederne ved begivenhe-
derne i New Orleans efter al sandsynlighed ville vise, at myndighederne havde
givet sit stiltiende samtykke, men spergsmalet blev i ojeblikket undersegt af
rigsadvokaten (Attorney-General), der skulle undersege, om der kunne rejses
anklage for unionsdomstolene. Skulle det vise sig, at kun Lousianas domstole
var kompetente, kunne prasidenten ikke gere andet end at henlede Louisianas
myndigheders opmzrksomhed pi deres pligt til ejeblikkeligt at rejse tiltale
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imod de skyldige. Skulle statens domstole ikke gore deres pligt, ville de Forenede
Stater fole det som magtpaliggende at finde andre udveje til at yde oprejsning,
og man ville i s3 fald lade kongressen overveje mulighederne for at hjzlpe
familjerne til de italienske borgere, der havde mistet livet ved ulovlige volds-
handlinger.

Den italienske regering var stadig ikke tilfreds. Den indremmede, at dens krav
beroede pa, om traktaten var overtrddt, men den matte anse dette for hzvet
over enhver tvivl, nir italienske borgere var blevet drzbt i et statsfzngsel, uden
at der blev taget noget skridt for at beskytte dem. Videre tilfgjedes det:

“Vi har fremsat, og vi fremsatter atter vore krav. Lad si unionsregeringen
pa sin side overveje, om det er hensigtsmassigt at overlade overholdelsen af
traktater til hver enkelt unionsstats nade, nar denne unionsstat ikke er ansvar-
lig overfor fremmede lande, og nar traktatens effektive overholdelse er et pant
for hele nationers troskab og zre.”

Den 5. maj afsagde New Orleans’ distriktsdomstols grand jury sin kendelse,
hvoraf det fremgik, at der ikke kunne rettes bebrejdclser imod nogen, der havde
deltaget i angrebet pi fangslet, hvorfor der ingen anklage kunne rejses. Efter
dette var unionsdomstolene efter den amerikanske retsorden ikke kompetente
til at optage sagen, og der blev derfor ikke foretaget yderligere i sagen.

Den 9. december 1891 afgav prasident Harrison sit arlige budskab til kon-
gressen. Heri kom han ogsd ind pa konflikten med Italien og udtrykte sin be-
klagelse af det skete. Han tilfgjede:

“Jeg tror, at kongressen ville have haft kompetence til at gere unionsdom-
stolene kompetente til at behandle krznkelser af de traktatmessige rettigheder,
som tilkommer udlendinge, der er bosatte i de Forenede Stater. Dette er imid-
lertid ikke sket, og unionsmyndighederne eller unionsdomstolene har ingen ret
til at blande sig i sddanne sager hverken til beskyttelse af de udenlandske bor-
gere eller til afstraffelse af deres mordere. Det synes at folge af denne retstil-
stand, at enkeltstaternes politimzessige eller judicielle embedsmand, i betragt-
ning af de internationale problemer, som sidanne episoder kan give anledning
til, i disse henseender ma betragtes som unionens representanter, der kan
padrage regeringen ansvar for deres handlinger i tilfzlde, hvor de Forenede
Stater ville have vaeret ansvarlige for ikke at have benyttet den konstitutionelle
magt til at definere og straffe kraenkelser af andres traktatmassige rettigheder.”

I en senere udtalelse af statssekreteren hedder det endelig:

“Den italienske regering var ikke tilfreds med de Forenede Staters hold-
ning, men kravede yderligere, at folkemangdens ledere skulle settes under
strafforfelgning og straffes efter loven.

Dette forlangende kunne de Forenede Staters regering ikke opfylde, hvor
villig den end var til at gere det. Det er velkendt, at unionsdomstolene ikke
ifolge common law har nogen jurisdiktion i strafferetlige sager; det var derfor
umuligt at indlede en strafferetlig undersegelse mod disse personer ved de
nzvnte domstole, og da staterne er fuldsteendig uafhangige af unionsregerin-
gen med hensyn til en sidan jurisdiktion, var det ligesd umuligt at tvinge
regeringen i staten Louisiana til at indlede sidanne undersegelser. De Forenede
Staters regering var derfor ganske hjzlpeles med hensyn til denne side af sagen
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og kunne kun lytte til Italiens klager og preve at forklare dets statsmznd, hvor
intrikat de Forenede Staters forfatning er.

Kongressen har uden tvivl kompetence til at gere unionsdomstolene kompe-
tente i denne slags sager; men indtil nu er det ikke sket.

I betragtning af sagens szrlige beskaffenhed synes det at fremga, at de
Forenede Stater, som tilfzldet virkelig er, skulle have indremmet sin ansvar-
lighed for en folkemzngdes handlinger. For det forste var disse personer i
enkeltstatregeringens varetagt og i relation til folkeretten i den nationale rege-
rings og havde derfor krav pa sazrlig beskyttelse. Og for det andet foreld der
ikke fra de virkelige myndigheders side noget alvorligt forseg pd at fi bugt
med urolighederne; og det antages i almindelighed, at en regering er inter-
nationalt ansvarlig for skader, der tilfojes fremmede indbyggere af en folke-
mangde, der ved tilberlig omhu (due diligence) kunne have varet undertrykt.

Den italienske regering trak til sidst sit krav om afstraffelse af de personer,
der havde optradt i denne affere, tilbage og akcepterede i stedet en penge-
erstatning.”

Dette sidste skete ved en noteveksling af 12. april 1892 imellem mr. Blaine
og marquis Imperiali. I mr. Blaines note hedder det, at skent skaden “ikke
var direkte hidfert af de Forenede Stater, felte prasidenten det alligevel som
en hejtidelig pligt og som en stor glede for den nationale regering at betale en
tilfredsstillende erstatning. Den tilbudte erstatning var pd 125.000 francs.
I en svamnote af samme dato akcepterede Imperiali erstatningen “‘uden pra-
judicering af det retlige skridt, som parterne matte finde det passende at tage.”

I 1894 blev der ved en lokal domstol i Louisiana anlagt en sag imod byen
New Orleans i anledning af begivenhederne den 14. april 1891. Det var Abbag-
natos i Italien bosatte moder, der krevede erstatning af byens myndigheder
for det ved Abbagnatos ded forvoldte tab. Ved underretten havde Abbagnatos
moder fiet tilkendt 5000 dollars, men sagen blev appelleret til Circuit Court
of Appeals', og her blev myndighederne frifundet. Ganske vist blev det ikke
benzgtet, at byens myndigheder havde tilsidesat deres pligter, men common
law hjemler ikke erstatning for skade pi person, nar skaden medferer dennes
ded. Hertil kraeves udtrykkelig hjemmel i statute law, og sidan fandtes ikke
i Louisianas lovbog. Underrettens dom blev derfor omstedt, og Abbagnatos
moder fik ingen erstatning.

40
Statham v. Statham and Gaekwar of Baroda

STORBRITANNIEN, PROBATE, DIVORCE AND ADMIRALTY DIVISION, 1911
1912 Probate 92

[Bargrave Deane, ].] In this case Mr. George Wellington Statham has filed
a petition praying the Court to dissolve his marriage on the ground of the
adultery of his wife, Beatrix Alice Statham, with his Highness Maharaja

1 City of New Orleans v. Abbagnato, Circuit Court of Appeals, Fifth Circuit, 1894.
62 Fed. 240.
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Gaekwar Sir Saraji Rao III of Baroda, who has been added as a co-respondent
in the suit under s. 28 of the Divorce Act, 1857.

The first question which I have to determine is raised by summons on
behalf of the co-respondent, in which the Court is asked to dismiss him from
the suit on the ground that he is a reigning sovereign and by the rules of inter-
national law is not amenable to the jurisdiction of this Court***

There is no doubt that an independent reigning sovereign cannot by the
rules of international law be made against his will a party to proceedings in
our Courts. He may choose to sue, and if so a counterclaim may be raised
against him as plaintiff, but he cannot be made a defendant.

What then is the statute of the Gaekwar of Baroda?

So far as I have been able to ascertain by my researches the princes of
Baroda date their importance from the Mahratta Confederacy, which in the
eighteenth century was a powerful body of confederated ruling chiefs in India.
During the last thirty-two years of the eighteenth century the house of Baroda
fell a prey to family feuds, and in 1800 the succession fell to a prince feeble
in mind. Internal troubles arising, British troops were sent in defence of the
hereditary ruler against all claimants, and in 1802 a treaty was signed by which
the independence of the reigning prince of all except the British Crown was
assured, but which, on the other hand, secured his dependence on the British
Crown. Several weak but troublesome princes succeeded in succession to the
throne of Baroda, and in 1874 the then reigning Gaekwar was by order of the
British Government brought to trial on a charge of attempting to poison the
British resident at his court. The trial was conducted before a mixed com-
mission of eminent British officers and natives of the highest rank. A unani-
mous verdict was not obtained, and in the result, the then Viceroy of India,
Lord Northbrook, deposed the Gaekwar and appointed another member of
the royal house of Baroda to reign in his place.

In October, 1911, an action was brought in the King’s Bench Division of
the High Court in England by one Emest Emmanuel against the present
reigning Gaekwar, and Lush, J., upon hearing counsel for both sides and
having obtained a certificate from the India Office as to the status of the
Gaekwar of Baroda, ordered that the writ in the action be set aside and all
proceedings stayed on the ground that the defendant was an independent
sovereign and not a subject of His Majesty the King. The certificate from the
India Office is as follows:

The Gaekwar of Baroda has been recognized by the Government of
India as a ruling chief governing his own territories under the suzerainty
of His Majesty. He is treated as falling within the class referred to in the
Interpretation Act, 1889, section 18, sub-sec. 5, as that of native princes
or chiefs under the suzerainty of His Majesty exercised through the Gov-
ernor-General of India. The British Government does not regard or treat
his Highness’ territory as being part of British India or His Majesty’s
dominions, and it does not regard or treat him or his subjects as subjects
of His Majesty.

But, though his Highness is thus not independent, he exercises as ruler
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of his State various attributes of sovereignty, including internal sovercignty,
which is not derived from British law, but is inherent in the ruling chief
of Baroda, subject, however, to the suzerainty of His Majesty the King of
England and to the exercise by the Government of India of such of the
rights and powers of territorial sovereignty as have by treaty, usage, or
otherwise passed to and are exercised by the suzerain, such as, for instance,
the exercise of jurisdiction over Europeans and Americans in Baroda, of
interference to settle disputes as to succession to the State or to put a stop
to gross misrule in the State, or to regulate armaments and the strength
of the military forces, etc.

What is the meaning of the word “suzerainty” and what are its essentials?
Sir Courtenay Ilbert in his work on the Government of India gives a digest
of statutory enactments relating to India, and in a supplemental part to that
digest are contained definitions of expressions in the digest. He adopts the
interpretations given in the Interpretation Act, 1889, and the Indian General
Clauses Act, 1897, and in a note says the expression “suzerainty” is substituted
by the Interpretation Act for the older expression “alliance” as indicating more
accurately the relation between the rulers of these States and the British Crown
as the paramount authority throughout India.

Thus “suzerainty” is a term applied to certain international relations be-
tween two sovereign States whereby one, whilst retaining a more or less limited
sovereignty, acknowledges the supremacy of the other. Such a relation may
be either in the nature of a fief, or conventional, i.e., by some treaty of peace
or alliance in contrast with the fief, which is a sovereignty granted by a lord
paramount over some defined territory accompanied with an express grant of
jurisdiction ¥¥**

Vattel says a weak State which in order to provide for its safety places it-
self under the protection of a more powerful one and engages to perform in
return several offices equivalent to that protection, without, however, divesting
itsel of the right of government and sovereignty, does not cease to rank among
the sovereigns who acknowledge no other law than the law of nations.

In my opinion this aptly states the true status of the present Gaekwar of
Baroda and is consistent with the status of that sovereign prince as defined by
the certificate from the India Office, and it follows that his Highness by inter-
national law is not capable of being made a co-respondent in a suit for dissolu-
tion of marriage in the High Court in England, and his name must be struck
out as a co-respondent. I, however, give leave to the petitioner to proceed
without making any co-respondent as to those paragraphs of the petition in
which his Highness’ name appears.

41
Dansk-Islandsk forbundslov af 30. november 1918

§ 7. Danmark varetager pa Islands vegne dettes udenrigsanliggender.
I udenrigsministeriet ansattes der efter den islandske regerings onske og

6 Studiebog i Folkeret
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efter samrdd med denne en med islandske forhold kendt kommitteret til be-
handling af islandske sager.

P steder, hvor gesandt eller udsendt konsul ikke er ansat, bliver der efter
den islandske regerings enske og efter samrdd med dennc at ansxtte en sidan,
imod at Island godtger de derved forarsagede udgifter. Under samme forud-
setninger bliver der ved bestiende gesandtskaber eller konsulater at answtte
attachéer, som er kyndige i islandske forhold. Hvis den islandske regering skulle
onske pi egen bekostning at udsende delegerede til at [ore forhandlinger om
serlige islandske forhold, kan dette ske efter nermerc aftale med udenrigs-
ministeren.

De mellem Danmark og andre lande indgdede og bekendtgjortc overens-
komster er, forsavidt de angér Island, ogsi gzldende for dette. De af Danmark
efter nicrvaerende forbundslovs stadfwstelse indgdede mellemstatlige overens-
komster er ikke forpligtende for Island uden vedkommende islandske myndig-
heders samtykke.

42
Folkeforbundspagten

VERSAILLESTRAKTAT 26. JUNI 1919

Art. 22. Paa saadanne Kolonier og Omraader, der som Folge af Krigen har
ophert med at staa under Hojhed af de Stater, som tidligere styrede dem, og
som beboedes af Folkeslag, der endnu ikke er i Stand til at styre sig selv under
den moderne Verdens szrlige vanskelige Forhold, skal den Grundszxtning brin-
ges til Anvendelse, at saadanne Folkeslags Velvere og Udvikling udger en hel-
lig Pligt for Civilisationen, samt at Garantier for Virkeliggorelsen af denne
Pligt skal optages i nzrvarende Forbundspagt.

Den bedste Maade, paa hvilken der kan gives denne Grundsztning praktisk
Anvendelse, er at betro Formynderskabet for saadanne Folkeslag til fremskredne
Nationer, der som Felge af deres Hjaxlpekilder, deres Erfaring eller deres geo-
grafiske Beliggenhed bedst kan paatage sig dette Ansvar, og som er villige til
at paatage sig det, samt at dette Formynderskab skal udeves af dem som Be-
fuldmagtigede for Forbundet og i dettes Navn.

Fuldmagtens Art maa vare forskellig efter det paagaxldende Folkeslags Ud-
viklingstrin, Omraadets geografiske Beliggenhed, dets ekonomiske Forhold og
andre lignende Omstxndigheder.

Visse Folkesamfund, som tidligere herte til det tyrkiske Rige, har naaet et
Udviklingstrin, som ger det muligt forelebig at anerkende deres Bestaaen som
uafthzngige Nationer under Forudsatning af, at der ydes dem Raad og Bistand
til deres Forvaltning af en befuldmagtiget Stat indtil det Tidspunkt, da de er
i Stand til at styre sig selv. Ved Valget af den befuldmagtigede Stat ber ferst
og fremmest disse Folkesamfunds egne @nsker komme i Betragtning.

Andre Folkeslag, sxrlig i Centralafrika, staar paa et saadant Trin, at den
befuldmzgtigede Stat maa vere ansvarlig for Bestyrelsen af det paagzldende
Omraade under Betingelser, der sikrer Samvittigheds- og Religionsfrihed, alene
med den Begrznsning, som Opretholdelse af den offentlige Orden og Moral
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kreever, Forhindring af Misbrug saasom Slavehandel, Vaabenhandel og Brxnde-
vinshandel og Forhindring af Oprettelsen af Feastninger eller land- og semili-
tere Stottepunkter eller de Indfedtes militere Uddannclse til andre Formaal
end Politiformaal og det paagaldende Omraades Forsvar, og som endvidere
sikrer de andre Medlemmer af Forbundet den samme Adgang til Handel og
Vareudveksling.

Endelig er der Omraader som Sydvestafrika og visse Der i den sydlige Del
af Stillehavet, som paa Grund af deres faatallige Befolkning, deres ringe Ster-
relse, deres Fjernhed fra Civilisationens Midtpunkter, deres geograliske Naerhed
ved den befuldmagtigede Stats Omraade eller andre Omstxndigheder bedst
kan styres under den befuldmagtigede Stats Love som en integrerende Bestand-
del af dens Omraade paa Betingelse af ovennavnte Garantier i den indfedte
Befolknings Interesser.

I ethvert Fuldmagtstilfaelde skal den befuldmagtigede Stat afgive en aarlig
Beretning til Raadet angaaendc det Omraade, der er blevet betroet til dens Om-
sorg.

Arten af den Myndighed og det Tilsyn eller den Bestyrelse, der skal udeves
af den befuldmazgtizede Stat, skal udtrykkelig fastszttes af Raadet i hvert en-
kelt Tilfawlde, hvis der ikke i Forvejen er truffet Aftale derom mellem Forbun-
dets Medlemmer.

Der skal nedszxttes et staaende Udvalg til at modtage og undersege de be-
fuldmagtigede Staters aarlige Beretninger og til at give Raadet Meddelelse om
alle Spergsmaal, der angaar Fuldmagtsforholdenes Overholdelse.

43
De Forenede Nationers Pagt

SAN FRANCISCO 26. JUNI 1945

Art. 73. Medlemmer af de Forenede Nationer, som har eller paatager sig An-
svaret for Administrationen af Omraader, hvis Folk endnu ikke i fuldt Maal
har opnaaet Selvstyre, anerkender den Grundsztning, at disse Omraaders Ind-
byggeres Interesser er af altovervejende Betydning. De paatager sig som et hel-
ligt Hverv Forpligtelser til, indenfor det ved nazrvarende Pagt oprettede mel-
lemfolkelige Freds- og Sikkerhedssystem, at fremme til det yderste disse Omraa-
ders Indbyggeres Velferd og med dette Formaal for Dje:

a. at sikre, med beherig Hensyntagen til de paagxldende Folks Kultur, deres
politiske, skonomiske, sociale og undervisningsmassige Fremgang, retfardig
Behandling af dem og Beskyttelse af dem mod Misbrug,

b. at fremme Selvstyre, at tage beherigt Hensyn til Folkenes politiske @nsker
og statte dem i den fremadskridende Udvikling af deres frie politiske Institu-
tioner overensstemmende med hvert Omraades og dets Befolkningers szrlige
Forhold samt disses forskellige Udviklingsgrad;

c. at fremme mellemfolkelig Fred og Sikkerhed:

d. at fremme opbyggende og udviklende Foranstaltninger, at opmuntre til
Forskning, samt at samarbejde med hverandre og, naar og hvor det er hensigts-
mzssigt, med szrlige mellemfolkelige Organer med Henblik paa den praktiske

6*
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Gennemforelse af de i denne Artikel nzvnte sociale, skonomiske og videnska-
belige Formaal; og

e. at fremsende regelmassigt til Generalsekreteren til Underretning, med
saadanne Begransninger, som Sikkerhed og forfatningsmassige Hensyn maatte
krazve, statistiske og andre Oplysninger af teknisk Natur vedrerende ekonomiske,
sociale og undervisningsmessige Forhold i de Omraader, for hvilke de hver iser
er ansvarlige, bortset fra de Omraader, med Hensyn til hvilke Kapitlerne XII
og XIIT kommer til Anvendelse.

44

Mandater og formynderskabsomraider

Omréade Administrerende Selvstandighed
stat

Mandater klasse A

Libanon Frankrig 1944

Syrien Frankrig 1945

Palastina Forenede Kongedsmme 1948

Transjordanien ’ » 1946

Irak » » 1932
Mandater, klasse B, senere formynderskabsomrader

Togoland, britisk! Forenede Kongedemme 1957

Kameron, britisk?® ' ' 1961

Tanganyika® » » 1961

Togoland, fransk* Frankrig 1960

Kameron, fransk® Frankrig 1960

Ruanda-Urundi® Belgien 1962
Mandater klasse C, senere formynderskabsomrdder

Sydvest Afrika’ Sydafrikanske Union

Pacificeerne Japan—USA

New Guinea Australien

Nauru Australien

West Samoa® New Zealand 1962
Tidligere italiensk koloni, senere formynderskabsomrédde

Somaliland® Italien 1960

1. Som folge af en folkeafstemning forenedes britisk Togoland med Guldkysten i den

selvstzndige stat Ghana.

2. Som folge af stedfundne afstemninger sluttede den nordlige del af omridet sig som en
selvstendig provins til federationen Nigeria medens den sydlige del indgik i repu-
blikken Kameron.

. Uafhangig som stat under samme navn.

. Uathangig under navn af republikken Togo.

. Uafhangig under navn af republikken Kameron.

. Uafhangig som to stater under navn af republikken Rwanda og kongedemmet
Burundi.

[ B
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7. Sydvest Afrika er pid grund af Unionens modstand herimod ikke blevet underkastet
formynderskab, men styres eneridigt af Unionen, der ikke vil anerkende nogen for-
pligtelse i forhold til de Forenede Nationer.

. Uafhzngig under navn af Vestsamoa.

9. Uafhangig under navn af republikken Samoli.

=]

B DETLOKALE OPRORSPARTI

45
The Arantzazu Mendi

STORBRITANNIEN, HOUSE OF LORDS, 1939
(1939) A.C. 256

[Skibet Arantzazu Mendi tilherte Compafiia Naviere Sota y Aznars S.A.,
der var et privatejet selskab med szde i Bilbao. Den 19. juni 1937 blev Bilbao
erobret af general Francos oprersstyrker. Den 28. juni 1937 udstedte den repu-
blikanske regering i Spanien i henhold til et samme dag bekendtgjort dekret
en rekvisition over skibet, der befandt sig udenfor spansk territorialfarvand.
Rekvisitionen forpligtede skibets ejer til at holde skibet til disposition for rege-
ringen.

Den 11. august 1937 ankom skibet til London, og den 24. samnme méned
udtog skibets ejer stzvning for — uanset den spanske regerings rekvisition — at
blive anerkendt som dispositionsberettiget over skibet. Der blev herefter af de
engelske myndigheder — The British Admiralty Marshall — foretaget arrest i
skibet.

Den 5. april 1938 meddelte Francos agent i London, at oprersstyrkerne den
2. marts 1938 havde rekvireret skibet til brug for Francos nationalistregering.
Herefter valgte skibets kaptajn at anerkende nationalistregeringens rekvisition,
hvilket blev bekrzftet af rederiet den 13. april 1938. Arresten blev imidlertid
ikke ophzvet, da parterne ikke have betalt de med arresten forbundne om-
kostninger.

Medens skibet siledes stadigt var under arrest, udtog den spanske regering
den 13. april 1938 stevning i nerverende sag for at fi anerkendt, at radig-
heden over skibet tilkom den republikanske regering. Der blev samtidigt pany
gjort arrest i skibet. Francos nationalistregering intervenerede i sagen og pastod
denne afvist, da den angik en fremmed suverzn regering (den nationalistiske),
der ikke onskede at anerkende domstolens kompetence.

Som en folge heraf forespurgte domstolen det engelske udenrigsministerium
om, hvorvidt den spanske nationalistregering var anerkendt af England som en
regering for en fremmed suverzn stat.

Udenrigsministeriet svarede den 28. maj 1938 felgende:

(1) His Majesty's Government recognise Spain as a foreign sovereign state.
(2) His Majesty’s Government recognise the Government of the Spanish Re-
public now having its seat in Barcelona as the de jure Government of Spain.
(3) No Government other than that referred to in the preceding sub-para-
graph is recognised by His Majesty’s Government as the de jure Government



86 FOLKERETTENS SUBJEKTLR Sag 45

of Spain or any part thereof. (4) The Nationalist Government of Spain is a
Government in conflict with the Government of the Spanish Republic esta-
blished at Barcelona. It claims to be the Government of Spain and is secking
to overthrow the Government of the Spanish Republic and to establish its
authority over the whole of Spain. (5) His Majesty’s Government recognise
the Nationalist Government as a Government which at present exercises de
facto administrative control over the larger portion of Spain. (6) His Majesty’s
Government recognise that the Nationalist Government now exercises effective
administrative control over all the Basque Provinces of Spain. (7) His Majesty’s
Government have not accorded any other recognition to the Nationalist Gov-
ernment. (8) The Nationalist Government is not a Government subordinate
to any other Government in Spain. (9) The question whether the Nationalist
Government is to be regarded as that of a foreign sovereign state appears to
be a question of law to be answered in the light of the preceding statements
and having regard to the particular issue with respect to which the question
is raised.

I henhold hertil blev sagen afvist, hvilken afgerelse blev bekrxftet af the
Court of Appeal. Sagen blev herefter appelleret. |

[House of Lords per Lord Atkin.] ***The question is whether the Na-
tionalist Government of Spain represent a foreign sovereign state in the sense
that entitles them to immunity from being impleaded in these courts, and, if
so, whether they are impleaded in the action by reason of being in possession
of the ship in question.***

My Lords, this letter [fra the Foreign Office] appears to me to dispose of
the controversy. By “exercising de facto administrative control” or “exercising
effective administrative control”, I understand exercising all the functions of
a sovereign government, in maintaining law and order, instituting and main-
taining courts of justice, adopting or imposing laws regulating the relations of
the inhabitants of the territory to one another and to the Government. It
necessarily implies the ownership and control of property whether for military
or civil purposes, including vessels whether warships or merchant ships. In
those circumstances it seems to me that the recognition of a Government as
possessing all those attributes in a territory while no subordinate to any other
Government in that territory is to recognize it as sovereign, and for the pur-
poses of international law as a foreign sovereign State. It does not appear to
be material whether the territory over which it exercises sovereign powers is
from time to time increased or diminished. In the present case we appear to
be dealing with a claim based upon a legislative decree affecting merchant
shipping registered at Bilbao in the Basque Provinces, the territory specially
designated in the sixth paragraph of the Foreign Office letter. That the decree
therefore emanated from the sovereign in that territory there can be no doubt.
There is ample authority for the proposition that there is no difference for the
present purposes between a recognition of a State de facto as opposed to de
jure. All the reasons for immunity which are the basis of the doctrine in inter-
national law as incorporated into our law exist. There is the same necessity
for reciprocal rights of immunity, the same feeling of injured pride if juris-
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diction is sought to be exercised, the same risk of belligerent action if Govern-
ment property is seized or injured. The non-belligerent State which recognizes
two Governments, one de jure and one de facto, will not allow them to transfer
their quarrels to the area of the jurisdiction of its municipal Courts.

For these reasons I think that it was established by the Foreign Office
letter that the Nationalist Government of Spain at the date of the writ was a
foreign sovereign State and should not be impleaded.

On the question whether that Government was in possession of the ship,
so that the claim of the writ was to take possession from it and transfer it to
the plaintiffs, there seems to me little difficulty. Following a decree for requisi-
tion made by the Nationalist Government it is proved that on April 13, 1938,
the owners agreed to the vessel being requisitioned at the free disposal of the
National Government, while on April 5 the master had undertaken to retain
possession at the disposal of the National Government. The vessel had in fact
been arrested on August 24, 1937, in a possession action by the owners, The
Compafiia Sota y Aznar, against the Bay of Biscay Co., Ltd., Don Ramo de
la Sota Aburto and others, which was terminated by a consent order dated
March 28, 1938. During this period the ship had ben lying in the Surrey
Commercial Dock with a master and crew on board, and the Marshal’s
representative, “the ship keeper”, maintaining the arrest. After the consent
order the ship keeper remained on board under a claim for the daily expenses
“while the ship is in the custody of the Marshall”, as expressed in the Supreme
Court Fees Order, 1930, s. IV.b 93. As a result the arrest was not withdrawn
at the time of the arrest in the present action. Founding on this the plaintiffs
say that the ship was in the possession of the Marshal and could not therefore
be in the possession of the Nationalist Government. This seems to me based
upon a misapprehension of the position created by the arrest. The ship arrested
does not by the mere fact of arrest pass from the possession of its then possessors
to a new possession of the Marshall. His right is not possession but custody.
Any interference with his custody will be properly punished as a contempt of
the Court which ordered arrest, but, subject to his complete control of the
custody, all the possessory rights which previously existed continue to exist,
including all the remedies which are based on possession. There may be some
doubt even whether the sheriff’s officer, who has levied under a fieri facias,
is in fact in possession. But his case is quite different, for he acts under a direc-
tion of the Courth to make of the goods of the defendant so much money: he
has the right to sell and therefore to hand over possession to the purchaser.
His case therefore need not be discussed here. But a bare arrest appears to
me clearly to give custody and not possession. The argument on this footing
fails, and the simple fact emerges that the Nationalist Government was in
possession of this ship at the material date by the master and crew acting with
the consent of the owners. For these reasons, my Lords, the appeal was, in my
opinion, rightly dismissed.
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Luigi Monta of Genoa v. Cechofracht Co. Ltd.

ENGLAND, HIGH COURT OF JUSTICE, 1956
LR (1956) 2 QB, 552

Se nedenfor sag nr. 65

C. DENKATOLSKE KIRKE

47
Lateranoverenskomsten af 11. februar 1929

ITALIEN - DEN KATOLSKE KIRKE

Art. 2. Ttalien anerkender den Hellige Stols suverznitet pa det internationale
omride som en egenskab, der ligger i dens natur, i overensstemmelse med
dens tradition og de krav, dens mission i verden stiller.

Art. 3. Ttalien anerkender den Hellige Stols fulde ejendomsret og udelukkende
magt og suverzne myndighed over Vatikanet, som det foreligger i ojeblikket,
med alle dets tilbeher og dotationer, hvorved dannes Vatikanstaten med de spe-
cielle formal og under de betingelser, som narverende traktat fastsatter.***

Art. 4. Den suverenitet og udelukkende jurisdiktion, som Italien aner-
kender for den Hellige Stol over Vatikanstaten, betyder, at den italienske rege-
ring ikke indenfor denne mi foretage nogen indblanding, og at der ikke kan
vere nogen anden mydighed her end den Hellige Stols.

48
Gustave Gaultier et al

FRANKRIG, KASSATIONSRETTEN, 1911
116 Bulletin 4537

[I anledning af Jeanne d’Arc’s helgenkiring den 4. juli 1909, blev der i byen
Mans i Frankrig flaget med det pavelige flag fra adskillige bygninger. Tiltale
blev rejst mod de pagzldende, der havde flaget, for overtredelse af et dekret af
16. februar 1894, der indskrznkede adgangen til offentlig flagning. Sagen blev
i 1. instans behandlet ved politiretten i Mans.]

[Domstolen.] Whereas, M. X. has been prosecuted for having displayed, on
July 4 last, from the window of his house overlooking the public street, flags
of the Holy See, and for having thus violated the Prefectoral Decree of Fe-
bruary 16, 1894, reading as follows:

1 QOversattelse fra Scott, Cases on International Law, 49.
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“Article 1. The displaying and the bearing of flags, either on public streets
or in buildings, grounds and places, freely open to the public are interdicted
in the Department of La Sarthe.

Article 2. The flags of French or foreign national colors and those serving as
insignia for authorized or approved societies are excepted from this measure;”

Whereas, all the citizens, without exception, are subject to the laws regularly
promulgated, as well as to the regulations legally issued by the administrative
authorities;

Whereas, the application of these regulations should be restricted to the
cases for which they provide, and, whereas, the present case is concerned solely
with determining whether the Pontifical flag should be included or not in the
category of flags exceptionally authorized;

Whereas, the personal flag of a sovereign enjoys the same privilege as that
of a State;

Whereas, until the law of December 9, 1905, was passed, the quality of the
sovereign was, without dispute, accorded to the Pope by all foreign Powers,
with all the prerogatives attached to sovereignty, among them that of having
a special flag with colors distinctive of this sovereignty, and whereas, up to the
same period it is just as certain that this flag enjoyed the exception provided
for by the aforementioned decree;

Whereas, the law of December 9, 1905, which regulates a question of in-
ternal politics, has not had and could not have the effect of modifying the
status previously acquired by the Holy See, and still less the effect of sup-
pressing ipso facto the papacy and the character of sovereign attached to is
representative;

Whereas, the latter, moreover, has not lost this character with regard to
persons who have continued to be officially represented before it, and before
whom it has not ceased to be officially represented;

Whereas, the suppression of diplomatic relations between France and the
Papacy, which intervened after this law, cannot have any other consequences
than those which would result from the suppression and interruption of such
relations between France and any other foreign Power, a suppression or inter-
ruption which would not suffice to cause this Power to disappear from among
the nations and to cause the colors which belong to it to be considered in future
as non-existent, and, in consequence, interdicted;

Whereas, consequently, the Pontifical flag should continue to be included
among the foreign flags enjoying the exception provided for by Article 2 of the
Prefectoral Decree of February 16, 1894, and whereas in displaying it the ac-
cused could not be guilty of violating the said decree;

For these reasons:

Dismisses the complaint against X. and acquits him without costs.

[Denne afgerelse blev appelleret til kassationsretten, der den 5. maj 1911
afsagde felgende dom:]

The Court, having heard Maitre La Borde, councillor, in his report, Maitre
Félix Bonnet, practicing attorney, in his statements, and M. Baudouin, attorney
general, in his motions:
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In view of the eighteen appeals made by the office of the public prosecutor
before the Police Court of Mans from eighteen judgments, dated July 26, 1909,
by virtue of which this Court pronounced the release of :*¥**

Whereas, the judgments, rendered on the same day, are conceived in the
same terms and impugned for the same reasons;

Joining the appeals and rendering judgment by one sole decree;

In view of the petition of the office of the public prosecutor before the
Police Court of Mans;

In view of the Decree of the Prefect of La Sarthe of February 16, 1894,%**

In view also of Article 471, No. 15, of the Penal Code:

Whereas, the Pontifical flag of white and yellow, is no longer a flag of for-
eign national colors; whereas, in fact, the sovereignty of which it was formerly
the symbol, has ceased to exist as a result of the reunion of the Pontifical states
with the Kingdom of Italy;

Whereas, on the other hand, the Pope does not represent a society in the
sense of Article 2 of the aforementioned Decree; whereas, his flag cannot,
therefore, be considered as the insignia of an authorized or approved society;

Whereas, is its established by the impugned judgments that the accused
displayed upon a public street flags of white and yellow; whereas, their release
is based on the fact that these flags were included in the exception pronounced
by Article 2 of the Decree which served as a basis of the prosecutions;

Whereas, it is established by the impugned judgments that the accused
and violated Article 471, No. 15, of the Penal Code;

For these reasons,

Quashes and annuls the eighteen judgments of the Police Court of Mans,
mentioned at the beginning of the present decree; and refers the cases and the
accused for a new decision to the Police Court of La Fléche, designated for
this purpose by special deliberation held in the Council Chamber.***

D.INDIVIDET

49
Niirnbergdommen

INTERNATIONAL MILITARY TRIBUNAL, NURNBERG, 1946

Se ovenfor sag nr. 7

50
Klingesaken

NORGE, HOYESTERETT, 1946

Se ovenfor sag nr. 8
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Washingtonkonventionen af 20. december 1907

Art. 1. Ved nzrvarende overenskomst er de heje kontraherende parter enige
om at oprette og opretholde en permanent domstol, som skal kaldes “Den
centralamerikanske Domstol”, og for hvilken de forpligter sig til at forelzgge
alle uoverensstemmelser og spergsmal, som mitte opstd dem imellem, af hvilken
art og oprindelse de end matte vare, i tilfzlde hvor de respektive udenrigs-
ministerier ikke har varet i stand til at komme til en forstaelse.

Art. 2. Denne domstols kompetence skal ogsd omfatte de spergsmal, som
enkeltpersoner i en af de centralamerikanske stater matte rejse overfor enhver
af de andre kontraherende regeringer p4 grund af krankelser af traktater eller
overenskomster, samt andre sager af international karakter, uanset om deres
egen regering stetter et sidant krav eller ej, og forudsat at de retsmidler, som
den pigzldende stat yder mod en sidan krznkelse, er udnyttede, eller det
bevises, at retsnagtelse har fundet sted.

Art. 3. Den skal endvidere have kompetence med hensyn til sager mellem
enhver af de kontraherende regeringer og enkeltpersoner, nir der er almindelig
enighed om at forelegge sddanne sager for den.

52
Versaillestraktaten af 28. juni 1919

Art. 297. Spergsmalet om private goder, rettigheder og interesser i en fjendt-
lig stat skal loses efter grundsztningerne i dette afsnit og bestemmelserne i det
vedfejede tillzg.

* %%

e) Personer, der er statsborgere i de allierede og associerede stater, har krav
pa erstatning for den skade eller ulempe, der er tilfojet deres goder, rettig-
heder eller interesser, herunder interesser i selskaber eller sammenslutninger,
pa tysk territorium, som det foreld den 1. august 1914, ved krigsforholdsregler
eller overdragelsesbeslutninger af den i vedfejede tillegs §§ 1 og 3 nzvnte art.
De i denne anledning af de pagzldende personer rejste erstatningskrav skal
preves, og erstatningens sterrelse fastszttes af den i afsnit VI omtalte blandede
voldgiftsdomstol eller af en voldgiftsdommer, som er udpeget af nzvnte vold-
giftsdomstol.

f) *¥X%

53

Konvention til beskyttelse af menneskerettigheder og
grundleggende frihedsrettigheder

ROM 1950, BKG. C nr.20. AF 11. JUNI 1953

Art. 19. For at sikre opfyldelsen af de af de hoje kontraherende parter i nar-
varende konventions pétagne forpligtelser skal der oprettes:
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1) En europzisk kommission for menneskerettigheder, i det folgende be-
nevnt “Kommissionen”;

2) En europzisk domstol for menneskerettigheder, i det felgende benzvnt
“Domstolen”.

Art. 25(1). Kommissionen kan modtage andragender, stilet til Det europzi-
ske Rads generalsekreter, fra enhver person, enhver ikke-guvernemental organi-
sation eller gruppe af enkeltpersoner, der havder af en af de heje kontraheren-
de parter at vaere blevet krenket i de ved denne konvention anerkendte rettig-
heder, forudsat at den heje kontraherende part, mod hvem klagen rettes, har
erklzret, at den anerkender Kommissionens kompetence til at modtage sadanne
andragender. De af de hoje kontraherende parter, der har udstedt en sadan er-
klering, forpligter sig til ikke pA nogen mide at legge hindringer i vejen for
den effektive udevelse af denne ret.

Art. 26. Kommissionen mé kun optage sagen til behandling, nar alle hjem-
landets retsmidler er blevet udtemt i overensstemmelse med de af folkeretten
almindeligt anerkendte regler og indenfor et tidsrum af seks maneder fra den
dato, pa hvilken hjemlandets endelige afgarelse blev truffet.

Art. 27. 1) Kommissionen mi ikke behandle noget i henhold til artikel 25
forelagt andragende, som

a) er anonymt,

b) i det vasentlige er identisk med en sag, der allerede er blevet undersogt
af Kommissionen eller allerede har varet underkastet anden form for
international undersogelse eller afgorelse og ikke indeholder nye oplys-
ninger af betydning.

2) Kommissionen skal afvise et andragende, der forelzegges den i henhold til
art. 25, nir den anser det for uforeneligt med bestemmelserne i nzrvarende
konvention, for dbenbart ugrundet eller for at veere misbrug af retten til at
rette henvendelse til Kommissionen.

3) Kommissionen skal afvise enhver sag, der indbringes for den, nar den
anser den for uforenelig med det i art. 26 anferte.

Art. 28. Nir kommissionen antager en sag, der er indbragt for den, skal den:

a) med henblik p4 at udrede kendsgerningerne foretage en gennemgang af
sagen i forening med parternes reprasentanter, og om nedvendigt foran-
stalte en undersegelse, til hvis effektive gennemforelse vedkommende sta-
ter skal stille alle midler til radighed efter at have dreftet spergsmalet med
Kommissionen ;

b) stille sig til radighed for vedkommende parter med det formal at opna
en mindelig losning af sagen pa grundlag af respekt for menneskerettig-
hederne som defineret i denne konvention.

Art. 31. 1) Hvis en lesning ikke opnas, skal Kommissionen udarbejde en be-
retning om kendsgerningerne og anfere sin opfattelse med hensyn til, om disse
abenbarer, at vedkommende stat har brudt sine forpligtelser ifelge konventio-
nen. Samtlige kommissionsmedlemmers opfattelse af dette punkt kan anferes
i beretningen.

2) Beretningen skal oversendes til Ministerudvalget. Den skal ogsd oversendes
til vedkommende stater, der ikke er berettiget til at offentliggore den.
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3) Ved oversendelsen af beretningen til Ministerudvalget kan Kommissionen
stille sadanne forslag, som den finder egnede.

Art. 32. 1) Huvis sagen ikke indbringes for Domstolen i overensstemmelse med
artikel 48 i denne konvention indenfor et tidsrum af tre méneder fra datoen for
beretningens oversendelse til Ministerudvalget, skal Ministerudvalget med to
trediedeles flertal af de medlemmer, der er berettiget til at sidde i Udvalget, af-
gore, om der foreligger en krenkelse af konventionen.

2) I bekraftende fald skal Ministerudvalget fastsztte en frist, indenfor hvil-
ken vedkommende heje kontraherende part skal treffe de forholdsregler, som
Ministerudvalgets afgerelse medferer.

3) Hvis vedkommende hoje kontraherende part ikke har truffet tilfredsstil-
lende forholdsregler indenfor den foreskrevne frist, skal Ministerudvalget med
det i stk. 1 nzvnte flertal afgere, hvilken virkning der skal tillegges dets oprin-
delige afgorelse, og offentliggere beretningen.

4) De heje kontraherende parter forpligter sig til at betragte enhver afge-
relse, som Ministerudvalget matte treffe i medfer af stk. 1—3 som bindende.

Art. 48. Nedennzvnte kan indbringe en sag for Domstolen, forudsat at ved-
kommende heje kontraherende part, hvis der kun er én, eller vedkommende
heje kontraherende parter, hvis der er flere end én, er obligatorisk underkastet
Domstolens myndighed eller, hvis dette ikke er tilfzcldet, med samtykke af ved-
kommende heje kontraherende part, hvis der kun er én, eller af vedkommende
heje kontraherende parter, hvis der er flere end én:

a) Kommissionen;

b} en hej kontraherende part, hvis statsborger angives at vaere kranket;

c) en hoj kontraherende part, der har indbragt sagen for Kommissionen;

d) en hej kontraherende part, mod hvilken klagen blev rejst.
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Anerkendelse af stater og regeringer

A . ANERKENDELSE I STATERNES PRAKSIS
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Meddelelse fra udenrigsministeriet af 9. januar 1950 om
Danmarks anerkendelse af centralregeringen for den kinesiske
folkerepublik

Den danske regering har i dag anerkendt centralregeringen for den kinesiske
folkerepublik de jure.

Anerkendelsen har fundet sted ved et telegram fra udenrigsministeren til den
kinesiske udenrigsminister. Telegrammet har felgende ordlyd:

“Jeg har den @re at underrette Deres excellence om, at den danske regering
har anerkendt folkerepublikken de jure. Jeg benytter denne lejlighed til at ud-
tale den danske regerings oprigtige snske om at fortsztte og yderligere udvikle
de gode og venskabelige forbindelser, som i arhundreder har bestiet mellem
Danmark og Kina, og dens enske om at optage diplomatisk forbindelse med
centralregeringen for den kinesiske folkerepublik.”

I telegrammet anmodedes den kinesiske udenrigsminister videre om at mod-
tage gesandt Alexis Merch, der for tiden befinder sig i Shanghai, og som er
blevet instrueret om at foresperge, om det vil vere belejligt for udenrigsmini-
steren at tage imod ham i nzr fremtid.

Chiang Kai-sheks kinesiske regering har i det sidste &rs tid i Danmark varet
representeret af gesandt Chen Koo-lien. Gesandtskabet bestdr foruden mini-
steren af to legationssekretzrer.

55
Uddrag af noteveksling mellem de Forenede Stater og
Sovjetunionen af 16. november 1933!

28 A.). 1. L., Supp., 1934, 1-3

The White House
My dear Mr. Litvinov. Washington, November 16, 1933
I am very happy to inform you that as a result of our conversations the
Government of the United States has decided to establish normal diplomatic

! Se endvidere nedenfor sag nr. 143.
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relations with the Government of the Union of Sovjet Socialist Republics and
to exchange ambassadors.

I trust that relations now established between our peoples may forever
remain normal and friendly, and that our nations henceforth may codperate
for their mutual benefit and for the preservation of the peace of the world.

I am, my dear Mr. Litvinov,

Very sincerely yours,
Franklin D. Roosevelt
Mr. Maxim M. Litvinov
People’s Commissar for Foreign Affairs
Union of Sovjet Socialist Republics
Washington, November 16, 1933
My dear Mr. President.

I am very happy to inform you that the Government of the Union of Sovjet
Socialist Republics is glad to establish normal diplomatic relations with the
Government of the United States and to exchange ambassadors.

I, too, share the hope that the relations now established between our peoples
may forever remain normal and friendly, and that our nations henceforth may
codperate for their mutual benefit and for the preservation of the peace of
the world.

I am, my dear Mr. President,

Very sincerely yours,
Maxim Litvinoff
Mr. Franklin D. Roosevelt
President of the United States of America
The White House

56
Engelsk udtalelse om anerkendelse

1948, U. N. Doc. A/CN. 4/2

[P4 de Forenede Nationers konference for international organisation i 1945
fremsatte Panama forslag til deklaration om staternes rettigheder og pligter.
Forslagets artikel 2 indeholdt felgende bestemmelse:

Every State is entitled to have its existence recognized. The recognition
of the existence of a State merely signifies that the State recognizing it
accepts the person of the State recognized, together with all the rights and
duties which arise out of international law. Recognition is unconditional
and irrevocable.

I henhold til de Forenede Nationers generalforsamlings resolution af 11.
december 1946, blev Panamas forslag sendt til medlemsstaterne til udtalelse.

Storbritannien fremsatte folgende kommentar til ovennavnte artikel:]

His Majesty’s Government consider that the second point to be dealt with is
the question of recognition of States, which appears in articles 2 and 3 of
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the present draft. They suggest that it should consist of two propositions:
(a) that where an entity fulfils the conditions of statehood as laid down in
the definition, there is a duty on all other States to recognize it; (b) that
there is also a duty on all States not to recognize as a State any entity which
does not fulfil these conditions. Though neither point is free from controversy
in current doctrine, His Majesty’'s Government agree with the draft declaration
in considering that (i) the recognition and non-recognition of States is a
matter of legal duty and not of policy. Inevitably there is bound to be consider-
able scope for political judgment in deciding whether an entity fulfils the
conditions for recognition as a State. They consider, nevertheless, that the
interests of international law require that the sphere, necessarily left to a purely
political judgment, should be reduced to as narrow limits as possible and that
international relations will benefit by the question of recognition and non-
recognition being regarded, as far as possible, as a matter of legal duty and
removed to the utmost practical extent from the political sphere; (ii) the
existence of a State should not be regarded as depending upon its recognition
but on whether in fact it fulfils the conditions which create a duty for recogni-
tion. It should be made clear that recognition of an entity as a State in no
way requires the entry into diplomatic, or any other particular relations with,
the entity so recognized. Whether a State enters into diplomatic or other
relations with another State is, and must remain, a matter for purely political
decision. On the other hand, the entry into diplomatic or other relations with
an entity does necessarily imply that the entity is recognized as something.
Whether it implies recognition de jure or de facto as a State, or as a belligerent
community, or as an insurgent Government, will depend upon the particular
facts with regard to the relations so entered upon ***

57
Amerikansk udtalelse om anerkendelse

1948, S.C. O.R,, 3rd Year 16

[Den 14. maj 1948 opherte Englands mandat over Palwxstina. Samtidigt
proklameredes i Tel-Aviv staten Israel i overensstemmelse med de Forenede
Nationers generalforsamlings beslutning af 29. november 1947. Umiddelbart
efter proklamationen blev den provisoriske israelske regering anerkendt de facto
af de Forenede Stater.

Under en debat i sikkerhedsridet den 18. maj 1948 fremsatte den syriske
representant stzrk kritik af de Forenede Staters anerkendelse, idet han hzv-
dede, at denne var afgivet i strid med folkeretten og de Forenede Nationers
principper, ligesom han udtalte, at spergsméilet burde forelzgges den Inter-
nationale Domstol.

De Forenede Staters reprasentant, Warren Austin, svarede hertil:]

*¥**I should regard it as highly improper for me to admit that any country
on earth can question the sovereignty of the United States of America in the
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exercise of that high political act of recognition of the de facto status of a State.
Moreover, I would not admit here, by implication or by direct answer, that
there exists a tribunal of justice or of any other kind, anywhere, that can pass
judgment upon the legality or the validity of that act of my country.

There were certain powers and certain rights of a sovereign State which
were not yielded by any of the Members who signed the United Nations
Charter and in particular this power to recognize the de facto authority of a
provisional Government was not yielded. When it was exercised by my Govern-
ment, it was done as a practical step, in recognition of realities: the existence
of things, and the recognition of a change, that had actually taken place.
I am certain that no nation on carth has any right to question that, or to lay
down a proposition that a certain length of time of the exercise of de facto
authority must elapse beforc that authority can be recognized. ***

58

Udenrigsminister Stimsons note til Japan og Kina
af 7. januar 1932

26 A.J. L L., 1932, 342

In view of the present situation and of its own rights and obligations therein
the American Government deems it to be its duty to notify both the Govern-
ment of the Chinese Republic and the Imperial Japanese Government that it
cannot admit the legality of any situation de facto nor does it intend to re-
cognize any treaty or agreement entered into between these governments, or
agents thereof, which may impair the treaty rights of the United States or its
citizens in China, including those which relate to the sovereignty, the inde-
pendence or the territorial and administrative integrity of the Republic of
China, or to the international policy relative to China, commonly known as
the Open Door Policy; and it does not intend to recognize any situation,
treaty, or agreement which may be brought about by means contrary to the
covenants and obligations of the Pact of Paris of August 27, 1928, to which
treaty both China and Japan, as well as the United States, are parties.

59
Folkeforbundsforsamlingens resolution af 11. marts 1932

LEAGUE OF NATIONS, DOC., 1932

The Assembly*** declares that it is incumbent upon the members of the
League of Nations not to recognize any situation, treaty, or agreement which
may be brought about by means contrary to the Covenant of the League of
Nations or the Pact of Paris.

7 Studiebog i Folkeret
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Washingtonkonventionen af 7. februar 1923

Art. 2. 1 onsket om at sikre Mellemamerikas republiker de fordele, som
folger af opretholdelse af frihedsinstitutionerne, og samtidig bidrage til at
styrke deres stabilitet og udvikle den prestige, de ber omgives med, erklerer
republikerne, at enhver handling, disposition eller forholdsregel, som matte
forandre den forfatningsmzssige organisation i en af dem, skal betragtes som
en trusel mod de nzxvnte republikers fred, enten disse handlinger cr en offentlig
myndigheds vark, eller de stammer fra borgere.

Som felge heraf vil de kontraherende parters regeringer ikke i nogen af
de fem republiker anerkende en regering, som matte tage magten ved et stats-
kup eller en revolution imod en anerkendt regering, for folkets reprasentanter
efter et frit valg har reorganiseret landet p& forfatningsmassigt grundlag. Selv
i dette tilfeelde forpligter de sig til ikke at indremme denne anerkendelse, hvis
en af de personer, der er valgt til prasident, vicepraesident eller statschef, be-
finder sig i en stilling, der svarer til et af felgende tilfxlde:

1) Hvis denne pcrson er leder eller en af ledernc af statskuppet eller re-
volutionen, eller hvis han er knyttet til denne leder eller en af disse ledere ved
blodets eller @gteskabets bind; hvis han er beslegtet i op- eller nedstigende
linje med, eller er broder til disse ledere;

2) Hvis han har varet statssekreteer eller har udfyldt en hejere militar
kommando under statskuppet, i lobet af revolutionen, i valgperioden, eller hvis
han har udfyldt disse funktioner eller denne kommando i de sidste seks méneder
for statskuppet, revolutionen eller valgene.

Desuden kan en regering, som skulle lade en borger komme til magten,
hvem hans lands forfatning tydeligt og ubestrideligt forbyder adgang til magten
efter valg, som prasident, viceprasident eller statschef, i intet tilfxlde aner-
kendes.

61

Republic of China v. Merchants’ Fire Assurance
Corporation of New York

DE FORENEDE STATER, CIRCUIT COURT OF APPEALS, NINTH CIRCUIT, 1929
30 F. (2d) 278

[Appelsag fra the United States Court for China, hvor sagen var blevet
afvist.]

[Rudkin, C. ].] The Republic of China commenced an action in the United
States Court for China to recover a fire loss under a policy issued by the
Merchants’ Fire Assurance Corporation of New York to the Chinese Govern-
ment Telephone Administration at Wuchang, a department of the Republic
of China, covering a building occupied by the Telephone Administration. After
the policy issued and after the fire loss occurred, the military forces of the
national government captured the city of Wuchang and became the custodian
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of the policy and the property covered thereby. At the time of the commence-
ment of this action, the National Government was in control in 15 of the 18
provinces of China, comprising about three-fourths of its total area, but had
not as yet been recognized by the United States. The insurance company ap-
peared specially in the court below, and filed a plea in abatemnent on the ground
that the plaintiff was not the Republic of China, but was a revolutionary or-
ganization known as the National Government of China, unrecognized by the
government of the United States of America and was without legal capacity
to sue. The plea in abatement was sustained, and from the judgment of
dismissal this appeal is prosecuted.

The courts of this country cannot recognize the existence of a government
which originates in revolution or revolt, until it has first been recognized by
the political department of the government, and inasmuch as there had been
no such recognition of the National Government of China at the time of the
trial in the court below, it would seem to follow that that government had no
existence in contemplation of law and no legal capacity to sue in the courts
of this country. But since the trial below, there has been a material change
in the situation, and of this change we must take judicial notice. Jones v.
Uhnited States, 137 U.S. 202.

On July 25, 1928, the Envoy Extraordinary and Minister Plenipotentiary
to China, appointed by the President of the United States, and the Minister
of Finance, appointed by the National Government of the Republic of China,
entered into a treaty of commerce; and while this treaty has not as yet been
ratified by the Senate, it contains a clear recognition by the Executive De-
partment of this government of both the National Government of the Republic
of China and of its accredited representative. This recognition by the Executive
Department would seem to satisfy the requirements of the law; but, if this is
not enough, we have been advised by a telegram from the Secretary of State
that the Minister Plenipotentiary and Envoy Extraordinary of the National
Government of China has been officially received by this government, so that
there recognition of the former is now settled beyond question. “Recognition is
not necessarily express; it may be implied, as when a state enters into negotia-
tions with the new state, sends its diplomatic agents, receives such agents
officially, gives exequaturs to its consuls, form with it conventional relations.”
1 Moore’s Digest of International Law, p. 73.

The judgment of the court below must therefore be reversed.**#*

62
U. S. Policy on Nonrecognition of Communist China

Memorandum sent by the Department of State to its missions abroad 39 Dept. of
State Bulletin (1958) 385

The basic considerations on which United States policy toward China rests
are twofold. First, the Soviet bloc, of which Communist China is an important

7
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part, is engaged in a long-range struggle to destroy the way of life of the free
countries of the world and bring about the global dominion of communism.
The Chinese Communist regime has made no secret of its fundamental hostility
to the United States and the free world as a whole nor of its avowed intention
to effect their downlall. Today its defiance of and attacks on the non-Commu-
nist world have reached a level of intensity that has not been witnessed since
the Korean war. The second basic factor is that East Asia is peculiarly vulnerab-
le to the Communist offensive because of the proximity of the free countries of
that area to Communist China, the incxperience in self-government of those
which have recently won their independence, their suspicions of the West in-
herited from their colonial past, and the social, political, and economic changes
which inevitably accompany their drive toward modernization *¥*¥

In the effort to block Peiping’s attempts to extend Communist rule in Asia
the withholding of diplomatic recognition is an important factor. The extension
of diplomatic recognition by a great power normally carries with it not only
increased access to international councils but enhanced international standing
and prestige as well. Denial of recognition on the other hand is a positive handi-
cap to the regime alfected and one which makes it that much the more diffi-
cult for it to pursue its foreign policies with success. One basic purpose of
United States nonrecognition of Communist China is to deny it these advan-
tages and to that extent limit its ability to threaten the security of the area.

In the case of China there are special considerations which influence United
States policy with regard to recognition. For one thing, although the Chinese
Communists have scized the preponderant bulk of China, they have not com-
pleted their conquest of the country. The generally recognized legitimate Gov-
emnment of China continues to exist and in Taiwan is steadily developing its
political, economic, and military strength. The Government of the Republic
of China controls the strategic island of Taiwan and through its possession of
a sizable military force—one of the largest on the side of the free world in Asia--
presents a significant deterrent to renewed Chinese Communist aggression. Re-
cognition of Communist China by the United States would seriously cripple,
if not destroy altogether, that Government. On the other hand, continued
United States recognition and support of the Republic of China enables it to
challenge the claim of the Chinese Communists to represent the Chinese people
and keeps alive the hopes of those Chinese who are determined eventually to
free their country of Communist rule.

Recognition of Communist China by the United States would have an ad-
verse effect on the other free governments of Asia which could be disastrous
to the cause of the free world in that part of the world. Those nations which
are closely allied to the United States and are striving to maintain their inde-
pendence on the perimeter of Chinese Communist power, especially Korea and
Viet-Nam, would be profoundly confused and demoralized. They would inter-
pret such action as abandonment of their cause by the United States. They
might reason that their only hope for survival lay in desperate measures, not
caring whether these threatencd the peace of the area and the world. Govern-
ments further removed from the borders of China would see in American re-
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cognition of Communist China the first step in the withdrawal of the United
States from the Far East. Without the support of the United States they would
be unable long to defy the will of Peiping; and some would probably conclude
that their wisest coursc would be speedily to seek the best terms obtainable from
Peiping. Needless to say, these developments would place the entire free world
position in Asia in the gravest peril. **#*

Still another factor which must be considered in the casc of China is the
effect which recognition of the Communist regime would have on the United
Nations. Recognition of Peiping by the United States would inevitably lead to
the seating of Peiping in that body. In the view of the United States this would
vitiate, if not destroy, the United Nations as an instrument for the mainten-
ance of international peace. The Korean war was the first and most important
effort to halt aggression through collective action in the United Nations. For
Communist China, one of the parties against which the effort of the United
Nations was directed, to be seated in the United Nations while still unpurged
of its aggression and defying the will of the United Nations in Korea would
amount to a confession of failure on the part of the United Nations and would
greatly reduce the prospects for future successful action by the United Nations
against aggression. Moreover, the Republic of China is a charter member in
good standing of the United Nations, and its representatives there have con-
tributed importantly to the constructive work of that organization. If the repre-
sentatives of the Chinese Communist regime were to be seated in their place
and given China’s veto in the Security Council, the ability of that body in the
future to discharge the responsibility it has under the charter for the maintain-
ing of international peace and security would be seriously impaired.

Those who advocate recognition of the Chinese Communists often assume
that by the standards of international law applied to such cases the Peiping
regime is “entitled” to diplomatic recognition. In the view of the United States
diplomatic recognition is a privilege and not a right. Moreover, the United
States considers that diplomatic recognition is an instrument of national policy
which it is both its right and its duty to use in the enlightened self-interest of
the nation. However, there is reason to doubt that even by the tests often cited
in international law the Chinese Communist regime qualifies for diplomatic re-
cognition. It does not rule all China, and there is a substantial force in being
which contests its claim to do so. The Chinese Communist Party, which holds
mainland China in its grip, is a tiny minority comprising less than 2 percent of
the Chinese people, and the regimentation, brutal repression, and forced sacri-
fices that have characterized its rule have resulted in extensive popular unrest.
To paraphrase Thomas Jefferson’s dictum, this regime certainly does not re-
present “‘the will of the populace, substantially declared.” Finally, it has shown
no intention to honor its international obligations. One of its first acts was to
abrogate the treaties of the Republic of China, except those it chose to con-
tinue. On assuming power it carried out a virtual confiscation without compen-
sation of the properties of foreign nationals, including immense British invest-
ments notwithstanding the United Kingdom’s prompt recognition of it. It has
failed to honor various commitments entered into since, including various provi-
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sions of the Korean armistice and the Geneva accord on Viet-Nam and Laos,
as well as the agreed announcement of September 1955 by which it pledged
itself to permit all Americans in China to return home “cxpeditiously.”***

In public discussions of China policy one of the proposals that has attracted
widest attention is that known as the “two Chinas solution.” Briefly, advocates
of this arrangement propose that the Chinese Communist regime be recognized
as the government of mainland China while the Government at Taipei remains
as the legal government of Taiwan. They argue that this approach to the Chin-
ese problem has the merit of granting the Communists only what they already
control while retaining for the free world the militarily strategic bastion of
Taiwan. However, it overlooks or ignores certain facts of basic importance. The
Republic of China would not accept any diminution of its sovereignty over
China and could be expected to resist such an arrangement with all the means
at its disposal. If a “two Chinas solution” were to be forcefully imposed against
its will, that Government’s effectiveness as a loyal ally to the free-world-cause
would be destroyed. Peiping, too, would reject such an arrangement. In fact,
over the past year Chinese Communist propaganda has repeatedly and stri-
dently denounced the “two Chinas” concept and, ironically, has been accusing
the United States Government of attempting to put it into effect. Peiping at-
taches great importance to the eventual acquisition of Taiwan and has consi-
stently reserved what it calls its “right” to seize Taiwan by force if other means
fail. There is no prospect that it would ever acquiesce in any arrangement which
would lead to the permanent detachment of Taiwan from China.

The “two Chinas” concept is bitterly opposed by both Peiping and Taipei.
Hence, even if such a solution could be imposed by outside authority, it would
not be a stable one. Constant policing would be required to avert its violent
overthrow by one side or the other **¥

B.ANERKENDELSE FORINTERNATIONALT
FORUM

63
The Tinoco Concessions

STORBRITANNIEN-COSTA RICA; CLAIMS ARBITRATION, 1923
1923 Reports of International Arbitral Awards 1, 369

[I 1917 styrtede Tinoco Costa Ricas regering, og efter at have afholdt valg
kundgjorde han i juni 1917 en ny forfatning. I 1919 forlod han Costa Rica,
hans regering matte gi af, og den nye regering genoplivede den gamle for-
fatning.

I august 1922 vedtoges en lov, hvorefter alle aftaler, der i Tinocos rege-
ringsperiode var truffet mellem den udevende magt og private personer skulle
betragtes som nulliteter. Loven omfattede bl. a. en koncession, som Tinocos
regering havde overdraget til et britisk selskab samt adskillige gzldsforplig-
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telser, som regeringen havde pataget sig over for the Royal Bank of Canada,
der ligeledes var et britisk selskab.

Storbritannien bestred retsmassigheden af denne lov, for s vidt den om-
fattede britiske borgeres interesser.]

[Taft, Arbitrator.] ***Great Britain contends, first, that the Tinoco gov-
ernment was the only government of Costa Rica de facto and de jure for
two years and nine months; that during that time there is no other govern-
ment disputing, its sovereignty, that it was in peaceful administration of the
whole country, with the acquiescence of its people.

Second, that the succeeding government could not by legislative decree avoid
responsibility for acts of that government affecting British subjects, or appro-
priate or confiscate rights and property by that government except in violation
of international law; that the act of Nullities is as to British interests, therefore
itself a nullity, and is to be disregarded, with the consequence that the con-
tracts validly made with the Tinoco government must be performed by the pre-
sent Costa Rican Government, and that the property which has been invaded
or the rights nullified must be restored.

To these contentions the Costa Rican Government answers: First, that the
Tinoco government was not a de facto or de jure government according to the
rules of international law. This raises an issue of fact.

Second, that the contracts and obligations of the Tinoco government, set
up by Great Britain on behalf of its subjects, are void, and do not create a
legal obligation, because the government of Tinoco and its acts were in viola-
tion of the constitution of Costa Rica of 1871.

Third, that Great Britain is stopped by the fact that it did not recognise the
Tinoco government during its incumbency, to claim on behalf of its subjects
that Tinoco’s was a government which could confer rights binding on its suc-
CEssor.

Fourth, that the subjects of Great Britain, whose claims are here in contro-
versy, were either by contract or the law of Costa Rica bound to pursue their
remedies before the courts of Costa Rica and not to seek diplomatic inter-
ference on the part of their home government.**¥

First, what are the facts to be gathered from the documents and evidence
submitted by the two parties as to the de facto character of the Tinoco govern-
ment?

In January, 1917, Frederico A. Tinoco was Secretary of War under Alfredo
Gonzalez, the then President of Costa Rica. On the ground that Gonzalez was
seeking re-election as President in violation of a constitutional limitation, Tinoco
used the army and navy to seize the government, assume the provisional head-
ship of the Republic and become Commander-in-Chief of the army. Gonzalez
took refuge in the American Legation, thence escaping to the United States.
Tinoco constituted a provisional government at once and summoned the people
to an election for deputies to a constituent assembly on the first of May, 1917.
At the same time he directed an election to take place for the Presidency and
himself became a candidate. An election was held. Some 61,000 votes were cast
for Tinoco and 259 for another candidate. Tinoco then was inaugurated as the
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President to administer his powers under the former constitution until the
creation of a new one. A new constitution was adopted June 8, 1917, supplant-
ing the constitution of 1871. For a full two years Tinoco and the legislative
assembly under him peaceably administered the affairs of the Government of
Costa Rica, and there was no disorder of a revolutionary character during
that interval. No other government of any kind asserted power in the country.
The courts sat, Congress legislated, and the government was duly administered.
Its power was fully established and peaceably exercised. The people seemed
to have accepted Tinoco’s government with great good will when it came in,
and to have welcomed the change.**¥

The truth is that throughout the record as made by the case and counter
case, there is no substantial evidence that Tinoco was not in actual and peace-
able administration without resistance or conflict or contest by anyone until a
few months before the time when he retired and resigned.***

The question is, must his government be considered a link in the continuity
of the Government of Costa Rica? I must hold that from the evidence the
Tinoco government was an actual sovereign government.

But it is urged that many leading Powers refused to recognise the Tinoco
government, and that recognition by other nations is the chief test and best
evidence of the birth, existence and continuity of succession of a government.
Undoubtedly recognition by other Powers is an important evidential factor
in establishing proof of the existence of a government in the society of na-
tions *¥*¥*

Possibly because of the leadership of the United States***  her then Allies
in the war, Great Britain, France and Italy, declined to recognise the Tinoco
government. Costa Rica was, therefore, not permitted to sign the Treaty of
Peace at Versailles, although the Tinoco government had declared war against
Germany.***

The non-recognition by other nations of a government claiming to be a
national personality, is usually appropriate evidence that it has not attained
the independence and control entitling it by international law to be classed as
such. But when recognition vel non of a government is by such nations deter-
mined by inquiry, not into its de facto sovereignty and complete governmental
control, but into its illegitimacy or irregularity of origin, their non-recognition
loses something of evidential weight on the issue with which those applying
the rules of international law are alone concerned. What is true of the non-
recognition of the United States in its bearing upon the existence of a de facto
government under Tinoco for thirty months is probably in a measure true of
the non-recognition by her Allies in the European War. Such recognition for
any reason, however, cannot outweigh the evidence disclosed by this record
before me as to the de facto character of Tinoco’s government, according to
the standard set by international law.

Second. It is ably and eamnestly argued on behalf of Costa Rica that the
Tinoco government cannot be considered a de facto government, because it
was not established and maintained in accord with the constitution of Costa
Rica of 1871. To hold that a government which establishes itself and maintains
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a peaceful administration, with the acquiescence of the people for a substantial
period of time, does not become a de facto government unless it conforms to
a previous constitution would be to hold that within the rules of international
law a revolution contrary to the fundamental law of the existing government
cannot establish a new government. This cannot be, and is not, true. The
change by revolution upsets the rule of the authorities in power under the
then existing fundamental law, and sets aside the fundamental law in so far
as the change of rule makes it necessary. To speak of a revolution creating a
de facto government, which conforms to the limitations of the old constitution,
is to use a contradiction in terms. The same government continues inter-
nationally, but not the internal law of its being. The issue is not whether the
new government assumes power or conducts its administration under con-
stitutional limitations established by the people during the incumbency of the
government it has overthrown. The question is, has it really established itself
in such a way that all within its influence recognise its control, and that there
is no opposing force assuming to be a government in its place? Is it discharging
its functions as a government usually does, respected within its own juris-
diction?

Reference is further made, on behalf of Costa Rica, to the Treaty of Wash-
ington, December 20, 1907, entered into by the Republics of Central America,
in which it was agreed that—

“The governments of the contracting parties will not recognise anyone
who rises to power in any of the five republics in consequence of a coup
d’état or by a revolution against a recognised government until the re-
presentatives of the people by free elections have reorganised the country
in constitutional form.”

Such a treaty could not affect the rights of subjects of a government not a
signatory thereto, or amend or change the rules of international law in the
matter of de facto governments. Their action under the treaty could not be
of more weights in determining the existence of a de facto government under
Tinoco than the policy of the United States, already considered.***

Third. It is further objected by Costa Rica that Britain by her failure
to recognise the Tinoco government is estopped now to urge claims of her
subjects dependent upon the acts and contracts of the Tinoco government.
The evidential weight of such non-recognition against the claim of its de facto
character I have already considered and admitted. The contention here goes
further and precludes a government from appearing in an international
tribunal in behalf of its nationals to claim any rights based on the acts of
such government.

To sustain this view a great number of decisions in English and American
courts are cited to the point that a municipal court cannot, in litigation before
it, recognise or assume the de facto character of a foreign government which
the executive department of foreign affairs of the government of which the
court is a branch has not recognised. This is clearly true. It is for the executive
to decide questions of foreign policy and not courts. It would be most unseemly



106 ANERKENDELSE AF STATER OG REGERINGER Sag 63

to have a conflict of opinion in respect to foreign relations of a nation between
its department charged with the conduct of its foreign affairs and its judicial
branch. But such cases have no bearing on the point before us. Here the exe-
cutive of Great Britain takes the position that the Tinoco government which
it did not recognise, was nevertheless a de facto government that could create
rights in British subjects which it now seeks to protect. Of course, as already
empbhasised, its failure to recognise the de facto government can be used against
it as evidence to disprove the character it now attributes to that government,
but this does not bar it from changing its position. Should a case arise in one
of its own courts after it has changed position, doubtless that court would
feel it incumbent upon it to note the change in its further rulings.***

I do not understand the arguments on which an equitable estoppel in such
case can rest. The failure to recognise the de facto government did not lead
the succeeding government to change its position in any way upon the faith
of it. Non-recognition may have aided the succeeding government to come
into power; but subsequent presentation of claims based on the de facto
existence of the previous government and its dealings does not work an injury
to the succeeding government in the nature of a fraud or breach of faith. An
equitable estoppel to prove the truth must rest on previous conduct of the
person to be estopped, which has led the person claiming the estoppel into a
position in which the truth will injure him. There is no such case here.***

The fourth point made on behalf of Costa Rica against the claims here
pressed is that both claimants are bound either by their own contractual obliga-
tion entered into with the Government of Costa Rica, to which they subscribed,
not to present their claims by way of diplomatic intervention of their home
government, but to submit their claims to the Courts of Costa Rica. This is
in effect a plea in abatement to the jurisdiction of the arbitrator, which under
the terms of the arbitration, Costa Rica has the right to advance. ***

(The) limitations (in the concession) do not seem to include within their
scope such a question as the power of the Tinoco government to grant the
concession, or the obligation of the present government of Costa Rica to
recognise it. They cover the interpretation and construction of the contract
rather than the fundamental question of its existence.*¥**

It has been held in a number of important arbitrations, and by several
foreign secretaries, that such restrictions are not binding upon a home govern-
ment and will not prevent it from exercising its diplomatic functions to protect
its nationals against the annulment of the rights secured to them by the laws
of the country in force when the obligations arose.*#**

However this may be, these restrictions upon each claimant would seem to
be inapplicable to a case like the present where is involved the obligation of a
restored government for the acts or contracts of a usurping government. The
courts of the restored government are bound to administer the law of the
restored government under its constitution and their decisions are necessarily
affected by the limitations of that instrument. This may prevent the courts
from giving full effect to international law that may be at variance with the
municipal law which under the restored constitution the national courts have
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to administer. It is obvious that the obligations of a restored government for
the acts of the usurping de facto government it succeeds cannot, from the
international standpoint, be prejudiced by a constitution which, though restored
to life, is for purposes of this discussion, exactly as if it were new legislation
which was not in force when the obligations arose ***

A consideration of the issues before us recurs to the merits of the two claims.
The decision of them must be governed by the answer to the question whether
the claims would have been good against the Tinoco government as a govern-
ment, unaffected by the Law of Nullities, and unaffected by the Costa Rican
Constitution of 1871 ***

The most serious objection to the concession is that it was granted by a
body without power to grant it. Its validity is *** to be determined by the law
in existence at the time of its granting; and that means the law of the Govern-
ment of Costa Rica under Tinoco.*** The government of Tinoco itself could
have defeated this concession on the ground of a lack of power in the Chamber
of Deputies to approve it.*¥**

My award is that the Law of Nullities in its operation upon the claim in
behalf of the Royal Bank will work no injury of which Great Britain can
complain (if Costa Rica assigned to the Bank certain interests in the estate of
Tinoco’s deceased brother).***

My award further is that the Law of Nullities in decreeing the invalidity
of the concession worked no injury to the (British company) of which Great
Britain can complain, because the concession was in fact invalid under the
Constitution of 1917.%**

C. ANERKENDELSE FOR NATIONALT FORUM

(1) Anerkendelsens bevismessige betydning

64
Duff Development Co., Ltd. v. Government of Kelantan

STORBRITANNIEN, HOUSE OF LORDS, 1924
(1924) A.C. 797

[Det sagsegende selskab havde i anledning af en kontrakt en tvist med rege-
ringen af Kelantan, en malayisk stat, der uden at gere sin suverznitet gal-
dende gik med til at lade sagen afgare ved voldgift. Denne gik regeringen imod.
Selskabet sogte derefter ved britisk domstol eksekution af kendelsen. Regerin-
gen protesterede herimod under paberdbelse af immunitet som suverzn stat.
P4 dommerens foresporgsel oplyste koloniministeriet a¢ Kelantan er en uafhan-
gig stat; at sultanen af Kelantan almindelig talt uden tvivl udever alle suverz-
nitetens szzdvanlige attributter; og at den britiske Krone ikke udgver eller ger
krav pd nogen suverenitetsrettighed eller jurisdiktion over Kelantan. Ministe-
ret vedlagde forskellige dokumenter indeholdende nzrmere historiske oplys-
ninger om Kelantans tidligere afhangighed i forhold til Siam og om den senere
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udvikling af dette forhold. P4 dette grundlag blev der i underinstanserne truf-
fet afvigende afgorelser endende med at Court of Appeal anerkendte Kelan-
tans suverznitet og derfor afviste eksekutionsbegaringen. Under appel til
House of Lords gjorde selskabet galdende at skent koloniministeriet havde
anerkendt Kelantans uafhangighed og suverznitet viste de ledsagende doku-
menter at det faktisk ikke forholdt sig saledes. Spergsmailet var herefter i ferste
rzkke om domstolene er bundet til at akceptere ministeriets opfattelse, eller
pé egen hand kan tage stilling til suveranitetsspergsmalet. ]

[Lord Sumner] My Lords, I should not trouble your Lordships at any
length with my reasons for thinking that this appeal fails, if it were not for the
novelty of this important subject in your Lordship’s House.

The principle is well settled, that a foreign sovereign is not liable to be
¢mpleaded in the municipal Courts of this country, but js subject to their
jurisdiction only when he submits to it, whether by invoking it as a plaintiff
or by appearing as a defendant without objection. For present purposes it is
not necessary to examine the particular theory of law on which this principle
is rested. The practice is also well settled that the Court may and generally
should make its own Inquiry of the competent Secretary of State in order to
ascertain, in case of need, whether a particular State is a sovereign State, or a
particular person is the head, hereditary or elected, of such a state.

Your Lordships were frankly told at the Bar that this case is virtually an
appeal against Mighell v. Sultan of Johore, {1894] 1 Q.B. 149, in which that
practice was approved. The questions there put to the Colonial Office by
direction of .the Courth were not simply answered “aye” or ‘“no”, but were
answered affitmatively with the addition of details explaining the Treaty rela-
tions of Johore with Her Majesty Queen Victoria. In The Charkieh, L.R. 4
Admiralty and Ecclesiastical, 59, 86, a similar question was put to the Foreign
Office with regard to the Khediviate of Egypt and was answered in the negative
in the terms “the Khedive has not been and is not now recognized by Her Maj-
esty as reigning sovereign of the State of Egypt.” In The Anpette, [1919] P. 105,
the reply was that His Majesty was provisionaly co-operafing with the new
Government, in opposition to the Soviet Government, but had not yet formally
recognized it as the Government of a sovereign indepcndent State. In The
Gagara, [1919] P. 95, the statement by the Foreign Office was that Esthonia
was recognized as a sovereign State, but provisionally. Thus in one case a clear
answer was given that there had been no recognition; in another that the
State was sovereign and was so recognized, but with further information as
to the Crown’s treaty relations with it; in the third that common action had
taken place but without recognition of sovereignty; in the fourth that there
was only provisional recognition, but still the State had been recognized as
sovereign. Two are cases of States of some antiquity; two are cases of Govern-
ments of recent and troublous origin. The same procedure was, however, fol-
lowed in them all.

Certain expressions used by Brett, M, R.. and Kay, L. J., in giving judgment
in the Sultan of Johore's Case appear to suggest that the reason why the answer
of the Colonial Office ought to be accepted without further discussion, is, that
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in effect it is something which the Crown deigns to declare to its Courts of
law, and therefore it cannot be criticized or supplemented, since that would
be disrespectful to the Crown itself. That this view of the meaning of the Court
of Appeal has had its effect is shown by the language used by Farwell, J., in
Foster v. Globe Venture Syndicate, [1900] 1 Ch. 811. The appellants, however,
desire to go a little behind the form observed. They not unreasonably say:
“An official of the Colonial Office advises the Sultan to go to arbitration, and
the same official of the Colonial Office, or some other, advises him to dispute
the award, and then the Colonial Office, in the name of the Crown, says that
the Sultan is a sovereign and so is bound to nothing, not even to pay for what
the Colonial Office has advised him to do. What then is the statcment that the
Sultan is a sovereign? Is it the voice of the sovereign of this country or is it in
reality nothing but the contention of some one in the Colonial Office?”

Without contesting in the least either the inconverience or the impropriet
of any conflict between the High Court and the Secretary of State upon the
grave question of the sovereignty of the Sultan of Kelantan, I venture to think
that the mere obligation of deference to any statement made in His Majesty’s
name hardly constitutes the whole legal basis for the rule laid down in the
Johore Case.

The status of foreign communities and the identity of the high personages
who are the chiefs of foreign states, are matters of which the Court of this
country take judicial notice. Instead of requiring proof to be furnished on
these subjects by the litigants, they act on their own knowledge or, if nec-
essary, obtain the requisite information for themselves. I take it that in so
doing the Courts are bound, as they would be on any other issue of fact raised
before them, to act on the best evidence and, if the question is whether some
new State or some older State, whose sovereignty is not notorious, is a sover-
eign State or not, the best evidence is a statement, which the Crown con-
descends to permit the appropriate Secretary of State to give on its behalf.
It is the prerogative of the Crown to recognize or to withhold recognition
from States or chiefs of States, and to determine from time to time the status
with which foreign powers are to be deemed to be invested. This being so,
a foreign ruler, whom the Crown recognizes as a sovereign, is such a sovereign
for the purposes of an English Court of law, and the best evidence of such
recognition is the statement duly made with regard to it in His Majesty’s
name. Accordingly where such a statement is forthcoming no other evidence
is admissible or needed. I think this is the real judicial explanation why it was
held that the Sultan of Johore was a foreign sovereign. In considering the
answer given by the Secretary of State, it was not the business of the Court
to inquire whether the Colonial Office rightly concluded that the Sultan was
entitled to be recognized as a sovereign by international law. All it had to do
was to examine the communication in order to see if the meaning of it really
was that the Sultan had been and was recognized as a sovereign.

There may be occasions, when for reasons of State full, unconditional or
permanent recognition has not been accorded by the Crown, and the answer
to the question put has to be temporary if not temporising, or even where
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some vaguer expression has to be used. [1919] P. 105. In such cases not only
has the Court to collect the true meaning of the communication for itself,
but also to consider whether the statements as to sovereignty made in the
communication and the expressions “sovereign” or “independent” sovereign
used in the legal rule mean the same thing. Best, C. J., says in Yrisarri v.
Clement, 2 Carrington & Payne, 223, 225, that recognition is ¢énclusive, but,
if there is no recognition yet given, the independence becomes matter of proof.
I conceive that, if the Crown declined to answer the inquiry, as in changing
and difficult times policy might require it to do, the Court might be entitled
to accept secondary evidence in default of the best, subject, of course, to the
presumption that, in the case of a new organization, which has de facto broken
away from an old State, still existing and still recognized by His Majesty, the
dominion of the old State remains unimpaired until His Majesty is pleased
to recognize the change. In The Charkieh, L.R. 4 Admiralty & Ecclesiastical,
59, the Foreign Office returned a definitive and unambiguous answer that the
Crown had never recognized the Khedive Ismail or his predccessors as sov-
ereigns, but only as provincial authorities, albeit hereditary ones, who derived
their authority and status from the Sultan of Turkey. This was conclusive,
and hence it is that Brett, M.R., indicated his opinion, that the further in-
quiries made by Sir R. Phillimore were unnecessary. In the present case there
is a precise and sufficient statement as to the status of the Sultan of Kelantan,
as recognized by His Majesty, with nothing ambiguous about it.¥%*
My Lords, I agree that the appeal should be dismissed.*#**

65
Luigi Monta of Genoa v. Cechofracht Co. Ltd.

ENGLAND, HIGH COURT OF JUSTICE, 1956
L. R. (1956) 2 Q.B. 552

[Den 31. juli 1953 blev S/S Marilu, der tilhorte sagsogeren og var befragtet
af sagsogte, pd en rejse fra det nordlige Kina til Singapore opbragt af et krigs-
skib der forte den kinesiske nationalistregerings flag og indbragt til en havn
pa Formosa hvor dets ladning blev beslaglagt. Certepartiet indeholdt en klau-
sul om krigsrisiko i hvilken det var bestemt at skibet ansvarsfrit skulle kunne
efterkomme ordrer givne af den regering under hvis flag skibet sejler eller af
nogen anden regering. Da befragteren nagtede at betale fragten blev sagen
indbragt for en voldgiftsmand, der gav rederen medhold. Det blev under sagen
oplyst, at den britiske regering ikke i juli 1953 anerkendte nogen regering pé
Formosa. Voldgiftskendelsen blev indbragt for de ordinzre domstole.]

[Sellers J.] There would, therefore, I apprehend, have been little if any con-
troversy on the main issue if the Foreign Office of the British Government,
from whom evidence was sought, had, at the date of the arrest and deviation,
recognized the so-called Nationalist Government of China as being either a de
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jure or de facto government of the Republic of China, or in fact the Govern-
ment of Formosa as a supreme or sovereign and not subservient government.

In so far as recognition of the Italian Government might matter (and on be-
half of the shipowner it was argued that the Italian Government’s view pre-
vailed or was of vital importance as evidence) the Italian Government did
recognize the Government in Formosa at the material time as the Government
of the Republic of China. On the contrary, however, the British Foreign Office
stated that Her Majesty’'s Government did not recognize that any government
was located in Formosa in July and August, 1953.

If the view of the Foreign Office is not to be held as conclusive, or as ex-
clusive of all other evidence, it was not submitted by the charterers that there
was no evidence to establish or justify the finding in the award. It was, however,
strongly submitted that the court could not go behind or beyond the Foreign
Office statement. *¥**

As a matter of construction of the charterparty, an ordinary trading or com-
mercial contract, there would seemn to me to be no ground for saying that the
authority giving the orders or directions has to be a government recognized as
such by Her Majesty’s Government here. It does not say so and I see no cir-
cumstances which require such a construction or which would give rise to any
implication to that effect. The umpire, in my judgment, has not erred in that
respect.

Is there a rule or law which restricts the evidence to be considered to that
provided by the Foreign Office, or which precludes the tribunal of fact from
finding that there was a government in Formosa on all the evidence which
was adduced?

It was urged on behalf of the charterers that the umpire erred in not treat-
ing the Foreign Office statement as final and conclusive, and reliance was
placed on White, Child and Beney v. Simmons, and Duff Development Com-
pany Litd. v. Government of Kelantan, and other cases. In my judgment, the
authorities, so far as they have been cited or are known to me, do not establish
the proposition contended for and did not require the umpire to disregard any
of the evidence put before him as to whether or not there was a government in
Formosa.

It seems to me to be a very different question from a sovereign seeking im-
munity from the jurisdiction of our courts. The principle of the Kelantan case
was concisely stated by Lord Dunedin in these words: “It seems to me that once
you trace the doctrine for the freedom of a foreign sovereign from interference
by the courts of other nations to comity, you necessarily concede that the home
sovereign has in him the only power and right of recognition. If our sovereign
recognizes and expresses the recognition through the mouth of his minister that
another person is a sovereign, how could it be right for the courts of our own
sovereign to proceed upon an examination of that person’s supposed attributes
to examine his claim and, refusing that claim, to deny to him the comity which
their own sovereign had conceded?” It may well be undesirable that in such
a matter a conflict should arise between Her Majesty’s Government and a Bri-
tish court. But even on such an issue as that, Lord Sumner*** continued later
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in his speech to say: “There may be occasions, when for reasons of State full,
unconditional or permanent recognition has not been accorded by the Crown,
and the answer to the question put has to be temporary if not temporising, or
even where some vaguer expression has to be used. In such cases not only has
the court to collect the true meaning of the communication for itself, but also
to consider whether the statements as to sovereignty made in the communica-
tion and the expressions ’sovereign’ or ’independent’ sovereign used in the legal
rule mean the same thing. Best C. J. says in Yrisarri v. Clement that recogni-
tion is conclusive, but, if there is no recognition yet given, the independence be-
comes matter of proof. I conceive that, if the Crown declined to answer the
inquiry, as in changing and difficult times policy might require it to do, the
court might be entitled to accept secondary evidence in default of the best,
subject, of course, to the presumption that, in the case of a new organization,
which has de facto broken away from an old State, still existing and still re-
cognized by His Majesty, the dominion of the old State remains unimpaired
until His Majesty is pleased to recognize the change.”***

Apparently, the government situated and functioning in Formosa was at one
time recognized by this country, and it does not follow because recognition has
ceased that the government, once recognized, has in any way altered its acti-
vities or lost such powers and authority as it had been exercising. Without the
recognition of our Government in the Simmons case it might well have becn
impossible for the court to have found on the evidence that the usurping forces
had reached such ascendancy that they had supplanted the existing government.
It was held that the usurping forces had supplanted the existing government at
a time when our country had not recognized the substitution, and it does not
appear to me to be an authority for the proposition that if there is no recogni-
tion there is no government. Nor would it seem that recognition or non-recog-
nition would in any way affect the risk of a vesscl being accosted on her
voyage ¥¥**

For these reasons I hold that the shipowner is entitled to recover the sum
claimed and provisionally awarded to him by the award and that the charte-
rers are not entitled to recover at all on their counterclaim. Award affirmed.

(2) Den ikke-anerkendte stat (regering) som sagsogt

66
Wulfsohn v. Russian Socialist Federated Sovjet Republic

DE FORENEDE STATER, COURT OF APPEALS OF NEW YORK, 1923
138 N.E. 24

[Sagsogeren havde et lager af pelsvaerk i Rusland. Skindene blev konfiskeret
af den sovjetrussiske regering, hvorfor sagsegeren pastod erstatning.

Pa tidspunktet for sagens behandling havde de Forenede Stater endnu ikke
anerkendt sovjetregeringen.]

[Andrews, ].] ***The litigation is not in regard to title to property situated
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within the jurisdiction of our courts, where the result depends upon the cffect
to be given to the action of some foreign government. Under such circum-
stances it might be that the theory of the comity of nations would have a
place.*** A different case is presented to us. The government itself is sued for
an exercise of sovereignty within its own territories on the theory that such an
act, if committed by an individual here, would be a tort under our system of
municipal law. It is said that, because of non-recognition by the United Statcs,
such an action may be maintained. There is no relation between the premisc
and the conclusion.

The result we reach is based upon more basic considerations than recogni-
tion or non-recognition by the United States. Whether or not a government
exists, clothed with the power to enforce its authority within its own territory,
obeyed by the people over whom it rules, capable of performing the duties and
fulfilling the obligations of an independent Power, ablc to cnlorce its claims
by military force, is a faet, not a theory. For its recognition does not create the
State, although it may be desirable. So only are diplomatic rclations permitted.
Treaties made by the government which it succeeds may again come into
effects. It is a testimony of friendly intentions. Also in the country granting
the recognition that act is conclusive as to the government recognised.***
Again, recognition may become important where the actual existence of a
government created by rebellion or otherwise becomes a political question af-
fecting our neutrality laws, the recognition of the decrees of prize courts, and
similar questions. But, except in such circumstances, the fact of the existence
of such a government whenever it becomes material may be proved in other
ways.

Here, however, we need no proof. The fact is conceded. We have an existing
government, sovereign within its own territories. There necessarily its juris-
diction is exclusive and absolute. It is susceptible of no limitation not imposed
by itself. This is the result of its independence. It may be conceded that its
actions should accord with natural justice and equity. If they do not, however,
our courts are not competent to review them. They may not bring a foreign
sovereign before our bar, not because of comity, but because he has not sub-
mitted himself to our laws. Without his consent he is not subject to them.
Concededly that is as to a foreign government that has received recogni-
tion ***

But, whether recognised or not, the evil of such an attempt would be the
same. “To cite a foreign potentate into a municipal court for any complaint
against him in his public capacity is contrary to the law of nations, and an
insult which he is entitled to resent,” De Haber v. Queen of Portugal. In either
case, to do so would “vex the peace of nations”. In either case the hands of
the State department would be tied. Unwillingly it would find itself involved
in disputes it might think unwise. Such is not the proper method of redress,
if a citizen of the United States is wronged. The question is a political one,
not competent to the courts, but to another department of government. When-
ever an act done by a sovereign in his sovereign character is questioned, it
becomes a matter of negotiation, or of reprisals or of war.**¥

B8 Studiebog i Folkeret
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67
Felipe Campuzano mot Den spanske regjering

NORGE, HOYESTERETT, 1938
Norsk Recustidende, 1938, 804

[Da den spanske borgerkrig var udbrudt, sluttede den spanske legations-
sekreteer 1 Norge, Campuzano, sig til Francoregeringen og nagtede at udlevere
legationens arkiv til den spanske regerings nyudnavnte diplomatiske repra-
sentant. Den spanske regering anlagde folgelig sag mod Campuzano og ned-
lagde pastand om arkivets udlevering. Herredsretten tog denne pastand til
folge, hvorefter sagen appelleredes.]

[Dommer Grette.] Den 15 mars 1938 avsa Aker herredsrett dom i denne
sak med siddan domsslutning: “Den spanske regjering ved chargé d’affairs dr.
Joaquin Alvares Pastor kjennes overfor hr. Felipe Campuzano besiddelses-
berettiget til: a) de av hr. Felipe Campuzano i A/S Schies Transportkom-
pani deponerte gjenstander og b) de gjenstander som blev satt ut av hr. Cam-
puzanos besiddelse ved midlertidig forfeining avholdt av namsmannen i Vestre
sak med siddan domsslutning: “Den spanske regjering ved chargé d’affaires dr.
Joaquin Alvarez Pastor kjennes i forhold til hr. Felipe Campuzano berettiget
til & f3 utlevert fra Schies Transportkompagni A/S de ovenfor under a) og b)
nevnte gjenstander, samt fra namsmannen i Vestre Aker den hos ham deponerte
notarialprotokoll. I saksomkostninger betaler hr. Felipe Campuzano til den
spanske regjering ved chargé d’affaires dr. Joaquin Pastor kr. 200.°***

For Hoiesterett er det fremlagt en del nye dokumenter, hvorav jeg skal
nevne utdrag av to dommer avsagt ved engelske domstoler, den ene avsagt av
Court of Appeal den 17 mars 1938 i sak: Banco de Bilbaoc mot Antonio Rey,
den annen avsagt i forste instans ved Admiralty Divisjon den 17 juni 1938 i
en sak hvis parter i den fremlagte oversettelse er betegnet som Nasjonalist-
Regjeringen i Spania og Spanias republikanske regjering. Av nytt for Hoieste-
rett nevner jeg videre avskrift av en pressemeddelelse fra Utenriktsdeparte-
mentet, datert 5 oktober 1938. I denne pressemeddelelse heter det: “I betrakt-
ning av at general Francos styre ni strekker sig over den storste delen av det
spanske landomrédet, har den norske regjering ni avtalt en ordning med ham
slik at hver av partene utnevner en agent til 4 vareta sine landsmenns interesser
i den andre parts land. Dessuten blir det efter narmere avtale adgang til &
utnevne underagenter som kommer til & utfore konsulzre gjoremal.” Presse-
meddelelsen slutter med en bemerkning om at det i denne ordning ikke er inn-
befattet nogen de jure eller de facto anerkjennelse.***

Jeg er kommet til samme resultat som herredsretten.

Det sporgsmal som den ankende part har stillet i forgrunnen under sin
prosedyre for Hoiesterett, er om det er adgang til 4 fremme denne sak ved
norsk domstol. Det gjores i s henseende gjeldende fra den ankende parts side
at det er Francos regjering soksmalet i virkeligheten er rettet mot, at Franco-
regjeringen er en virkelig regjering som efter folkerettens regler har rett til
immunitet overfor saksanlegg ved norsk domstol, og at saken derfor m3 avvises.
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I anledning av det spersmil som her foreligger, skal jez med hensyn til
selve partsforholdet bemerke at spksmalet fremtrer som rettet mot personen
Felipe Campuzano. Som nevnt i herredsrettens domsgrunner er det imidlertid
pa det rene at Campuzano ikke mener & ha nogen privat ciendomsrett eller
besiddelsesrett til de gjenstander som saken gjelder. Det cr pa vegne av Franco-
regjeringen han mener sig berettiget til & uteve radigheten over disse gjen-
stander, og efter det som er oplyst i saken mi jeg ogsd gé ut fra at det her
foreligger et virkelig representasjonsforhold, siledes at Campuzano har rett til
a optre pa Francostyrets vegne i dette forhold. Under dissc omstendigheter
antar jeg at det krav som gjeres gjeldende gjennem det foreliggende seksmal,
ved bedemmelsen av domstolskonpetansen ma betraktes som rettet mot Felipe
Campuzano som representant for Franco-regjeringen og ikke mot Campuzano
som privatmann.

Nar det fra den ankende parts side fremholdes at Francos regjering har
rett til immunitet overfor saksanlegg ved norsk domstol, er denne opfatning
under prosedyren for Heiesterett ikke begrunnet med at de norske domstoler,
som situasjonen er idag, har & betrakte Franco-regjeringen som den virkelige
regjering for hele Spania. Hvad den ankende part gjor gjeldende er at det
gjennem Francos styre nu uteves en eksklusiv myndighet, cn virkelig stats-
myndighet, over en vesentlig del av Spania. P4 grunnlag av denc myndighets-
utevelse ma Franco-regjeringen, fremholdes det, betraktes og bchandles som
en regjering [or en suveren stat, en stat hvis landomride omfatter de deler av
Spania som er i general Francos besiddelse. Gjennem den avtale som for kort
tid siden er ingitt med den norske regjering, er Franco-regjeringen, anfores
det videre, ogsd anerkjent de facto av Norge som en suveren stats regjering,
uten at det i si henseende kan tillegges nogen betydning at en annen opfatning
er uttalt i Utenriksdepartementets pressemeddelelse av 5 oktober 1938. Den
ankende part fremholder for ovrigt at selv om en sadan anerkjennelse fra der
norske regjerings side ikke skulde ansees & foreligge, vil dette ikke veare av-
gjerende, idet spersmilet om Franco-regjeringen inntar en sadan stilling at
den har rett til immunitet, mi here under domstolenes selvstendige bedem-
melse.

Efter min opfatning er det ikke i anledning av den foreliggende sak ned-
vendig 4 gi inn pi de betraktninger som her er fremholdt eller pa spersmalet
i sin almindelighet om Franco-regjeringen har rett til immunitet overfor seks-
mal som reises ved norsk domstol. Uten hensyn til hvordan dette spersmal i
andre tilfelle matte stille sig, mener jeg nemlig at det ikke finnes tilstrekkelig
grunnlag for 4 anta at det krav som er denne saks gjenstand, ligger utenfor
de norske domstoles myndighetsomrade.

Ved bedemmelsen av det spersmal om domstolkompetansen som foreligger
i denne sak mi det efter min mening vare det avgjerende at saken er reist av
den regjering som av Norge er anerkjent som Spanias — den spanske stats —
regjering, at saken gjelder et-krav om utlevering av gjenstander som befinner
sig i Norge, at disse gjenstander uomstridt tilherer den spanske stat og at de
likefrem er bestemt til & vare hjelpemidler — og har vart brukt som hjelpe-
midler — ved utevelsen av selve regjeringsmyndigheten. At de norske domstoler
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skulde savne myndighet til 4 ta dette seksmdil under behandling, kan jeg ikke
anta. Nir det er regjeringen i Barcclona Norge anerkjenner som den spanske
stats regjering, kan jeg ikke se annat enn at denne regjering ma tilstedes ad-
gang til 4 fremme ved norsk domstol et krav av det innhold og reist pa det
grunnlag det her gjelder, uden at Francostyrets herredemme over en del — en
vesentlig del — av det spanske landomride kan sette nogen skranke forsividt
for utovelsen av norsk myndighet. Jeg bemerker i denne forbindelse at det
sporsmil om domstolkompetansen som foreligger i denne sak, efter min op-
fatning er helt forskjellig fra de sporsmil som elter de dokumenterte rettsav-
gjorelser fra England har vert reist for engelske domstoler.

Som jeg tidligere har nevnt, har den ankende part til begrunnelse for av-
visningspistanden ogsd henvist til den ordning som nylig er truffet i forholdet
mellem den norske regjering og Franco-regjeringen. Jeg skal i anledning av
det som her er fremholdt fra den ankende parts side, innskrenke mig til i
bemerke at oplysningene om denne ordning efter min opfatning ikke gir til-
strekkelig grunnlag for noget annct syn pa sporsmilet om domstolenes kom-
petanse til & behandle den her foreliggende sak enn det jeg tidligere har gitt
uttrykk for.

Efter det jeg har nevnt antar jeg med herredsretten at den avvisnings-
pastand som Campuzano har nedlagt ikke kan tas til folge.

Hvad sakens realitet angdr, er jeg ogsi kommet til samme resultat som
lerredsretten, og jeg kan forsdvidt i det vesentlige tiltre den begrunnelse som
herredsretten har gitt. Jeg stemmer efter dette for at herredsrettens dom stad-
festes. Saksomkostningene finner jeg bor opheves for begge retter.***

(3) Den tkke anerkendte stat (regering) som sagsoger

68
Russian Socialist Federated Soviet Republic v. Cibrario

DE FORENEDE STATER, COURT OF APPEALS OF NEW YORK, 1923
235 N. Y. 255

(Andrews, J.] In Wulfsohn v. Russian Federated Soviet Rcpublic (234
N.Y. 372) we held that our courts would not entertain jurisdiction of an action
brought without its consent against an existing foreign government, in control
of the political and military power within its own territory, whether or not
such government had been recognized by the United States. We have now to
determine whether such a government may itself become a pi;ﬁfiff here.

If recognized, undoubtedly it may. (Republic of Honduras v. De Soto,
112 N.Y. 310; United States of America v. Wagner, LR. 2 Ch. App. 582;
King of Spain y. Machadao, 4 Russ. 560; King of Prussia v. Kuepper, 22
Mo. 550.) Cgﬁéémy this right may depend on treaty. But if no treaty to
that effect exists the privilege rests upon the theory of international comity.
This is so with regard to all foreign corporations.*** And except as limited
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by constitutional provisions the same thing is true of those not citizens of our
state. Much more true is it that the right of a foreign government to sue is
likewise based upon the same consideration. Neither a natural person nor a
corporation, ordinarily we could not recognize it as a proper party plaintif(.
[W.& A. R. R. Co. v. Dalton Marble Works, 122 Ga. 774). It represents, how-
ever, the general interests of the nation over which it has authority. We
permit it to appear and protect those interests as a body analogous to one
possessing corporate rights, but solely because of comity. [Republic of Hon-
duras v. 112 N.Y. 310; Hullet & Co. v. King of Spain, 1 Dow & Clark, 169,
175; Duke of Brunswick v. King of Hanover, 6 Beav. 1, 37; The Sapphire,
78 U.S. [11 Wall.] 164.)

Comity may be defined as that reciprocal courtesy which one member of
the family of nations owes to the others. It presupposes friendship. It assumes
the prevalence of equity and justice. Experience points to the expediency of
recognizing the legislative, executive, and judicial acts of other powers. We
do justice that justice may be done in return. “What is termed the comity
of nations is the formal expression and ultimate result of that mutual respect
accorded throughout the civilized world by the representatives of each sovereign
power to those of every other in considering the effects of their official acts.
Its source is a sentiment of reciprocal regard, founded on identity of position
and similarity of institutions.” (Fisher, Brown & Co. v. Fielding, 67 Conn.
91, 108.)

As defined by Webster, comity “is in general terms that there are between
nations at peace with one another rights both national and individual resulting
from the comity or courtesy due from one friendly nation to another. Among
these is the right to sue in their courts respectively.” (6 Webster Works, 117.)
It may, however, not be demanded as a right. It is yielded as a favor. Not an
arbitrary favor. Nor is it the favor of the courts. “It is not the comity of the
courts, but the comity of the nations which is administered.” (Bank of Augusta
v. Earle, 13 Pet. 519). Rules of comity are a portion of the law that they en-
force. Precedents mark the line that they should follow. Both in England and
in the United States so universally and for such a length of time have actions
by alien corporations and individuals been allowed that the right to bring them
in a proper case has become fixed. Unless restrained by legislative fiat no court
may now deny it. (Hollis v. Drew Theological Seminary, 95 N.Y. 166, 175;
Stone v. Penn Yan, K. P. and B. Railway Co., 197 N.Y. 279; Christian Union
v. Yount, 101 U.S. 352). So long as the plaintiff does not reside in a country
at war with the United States we inquire no further. The original basis of the
right has fallen into the background. If trade is permitted between him and
ourselves we do not ask whether he comes from Mexico or from France. But
no like current of authority controls us in the case before us. Undisturbed the
rule of comity is our only guide. This rule is always subject, however, to one
consideration. There may be no yielding, if to yield is inconsistent with our
public policy. We might give effect to the French decree in Gould v. Gould
(235 N.Y. 14) only because it was consonant with our theories of marriage
and divorce. Such public policy may be interpreted by the courts. It is fixed
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by general usage and morality or by executive or legislative declaration. Especi-
ally is the definition of our relations to foreign nations confided not to the
courts, but to another branch of the government. The branch determines our
policy toward them. It only remains for the courts to enforce it.

The use of the word *“‘comity” as expressing the basis of jurisdiction has
been criticized. It is, however, a mere question of definition. The principles
lying behind the word are recognized. Whether or not we sum them up by
one expression or another, the truth remains that jurisdiction depends upon
the law of the forum, and this law in turn depends upon the public policy
disclosed by the acts and declarations of the political departments of the
government.

Does any rule of comity then require us to permit a suit by an unrecog-
nized power? In view of the attitude of our government should we permit
an action to be brought by the Soviet government? To both queries we must
give a negative answer.

We may state at the outset that we find no precedent that a power not
recognized by the United States may seek relief in our courts. Such intima-
tions as exist are to the contrary. Statements are that “a recognized govern-
ment may be a plaintiff.*** [Forskellige prjudikater citeres.]

What then is the meaning and effect to recognition in its relation to comity?
It is diffucult to find a clear discussion of this question, either in reports or in
text-books. Where a new government has seized power, “no official intercourse
is possible between the powers refusing recognition and the state concerned.”
“Through recognition the other states declare that they are ready to negotiate
with such individual (a new ruler) as the highest organ of his state.” (Oppen-
heim, International Law [3rd Ed.] Vol. 1, Sections 77, 342.) Speaking of the
recognition of a new state, Wheaton (International Law {2d Ed.] p. 39) says:
“So long, indeed, as the new state confines its action to its own citizens and
to the limits of its own territory, it may well dispense with such recognition.
But if it desires to enter into the great society of nations, all the members of
which recognize rights to which they are mutually entitled, and duties which
they may be called upon reciprocally to fulfill, such recognition becomes essen-
tially necessary to the complete participation of the new state in all the advan-
tages of this society.*** The new state becomes entitled to the exercise of its
external sovereignty as to those states only by whom that sovereignty has been
recognized.” In Hyde’s International Law (Vol. 1, Sec. 37) is the statement
that “the mode of recognition is not material, provided there be an unequivocal
act indicating clearly that the new state is dealt with as such and is deemed
to be entitled to exercise the privileges of statehood in the society of nations.”

More assistance may be found in the reasons underlying various decisions
of the courts as to the effect to be given to the acts of foreign governments.
This effect depends upon our acknowledgment of the comity of nations.***
[Forskellige praejudikater citeres.]

We reach the conclusion, therefore, that a foreign power brings an action
in our courts not as a matter of right. Its power to do so is the creature of
comity. Until such government is recognized by the United States, no such
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comity exists. The plaintiff concededly has not been so recognized. There is,
therefore, no proper party before us. We may add that recognition and conse-
quently, the existence of comity, is purely a matter for the determination of
the legislative or executive departments of the government. Who is the sov-
ereign of a territory is a political question. In any case where that question
is in dispute the courts are bound by the decision reached by those depart-
ments. [Jones v. U.S., 137 U.S. 202; Luther v. Sagor, supra, 556.) It is not
for the courts to say whether the present governments of Russia or Mexico
or Great Britain should or should not be recognized. They are or they are not.
That is as far we may inquire. Nor is anything here decided inconsistent
with Wulfsohn v. Soviet Republic (supra). Upon the facts in that case, if the
defendant was not an existing government it might not be sued. There was no
party before the court. If it were, as was alleged and admitted, the same result
followed not because of comity, but because an independent government is not
answerable for its acts to our courts.

We are the more ready to reach this conclusion because to hold otherwise
might tend to nullify the rule that public policy must always prevail over
comity. More than once during the last 70 years our relations with one or
another existing but unrecognized government have been of so critical a
character that to permit it to recover in our courts funds which might
strengthen it or which might even be used against our interests would be
unwise. We should do nothing to thwart the policy which the United States
has adopted. Yet unless recognition is the test of the right to sue, we do not
see why Maximilian as emperor of Mexico might not have maintained an
action here.

With regard to the present Russian government the case is still stronger,
even did comity not depend on recognition. We not only refuse to recognize
it. Our State Department gives the reasons. Secretary Colby has stated them
in an official note, dated August 10, 1920. He begins by saying that our gov-
ernment will not participate in any plan for the expansion of the armistice
negotiations between Russia and Poland into a general European conference,
“which would in all probability involve two results, from both of which this
country strongly recoils, viz.: The recognition of the Bolshevist regime and a
settlement of the Russian problem almost inevitably upon the basis of a dis-
memberment of Russia.”

Our government has not receded from this position. Secretary Hughes in
rejecting trade proposals of the Soviet, said on March 25, 1921, “It is only
in the productivity of Russia that there is any hope for the Russian people,
and it is idle to expect resumption of trade until the economic bases of pro-
duction are securely established. Production is conditioned upon the safety
of life, the recognition by firm guaranties of private property, the sanctity of
contract and the rights of free labor,” and he postpones any consideration of
trade relations until such time as our government has convincing evidence
of fundamental changes that will fulfill these conditions.

In the face of these declarations it is impossible to hold that to-day any
such relations exist between the United States and Russia as call upon our
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courts to enforce rules in favor of the latter depending on the comity of
nations **#

69

Russian Trade Delegation in Turkey v. Levant Red Sea
Coal Company and Others

ALGYPTEN, TRIBUNAL OF ALEXANDRIA, 1933
62 (1935) Clunet 199

[Den russiske handelsdelegation anlagde sag for at fi opfyldt nogle kon-
trakter, som sagsegeren pi sovjetregeringens vegne havde indgéet med det sag-
sogte selskab. Selskabet gjorde gzldende, at sagsageren manglede segsmalskom-
petence, da sovjetregeringen ikke var anerkendt af Agypten.

Domstolen afviste selskabets synspunkt, da den russiske stat i denne sag
métte opfattes som en privatperson, der udevede sine private rettigheder.]

[Domstolen.] ***The enjoyment of sovereignty belongs to a State im-
mediately it comes into existence, but the exercise of sovereignty vis-a-vis other
States is not possible until it has been recognised by them. It is otherwise with
regard to the civil personality of the State whose government has not been
recognised. This exists by reason of the fact that the State exists, and it exists
towards everyone. The recognition or non-recognition of the Government by
other States cannot add to or take away anything from this civil personality.
Because there is a State there is also a civil personality which is the subject
of rights and duties. This civil personality is capable of performing juridical
acts vis-a-vis third parties and is even capable of appearing before the tribunals
of States which have not recognised its government.*** Recognition is only
addressed to the government as representative of the sovereign State and not
to the government as the representative organ of the civil personality. ***

(4) Gyldigheden af den ikke-anerkendte stats (regerings) retsakter

70
Luther v. James Sagor & Co.

STORBRITANNIEN, COURT OF APPEAL, 1921
[1921] 3 K. B. 532

[Appel af underretsdom afsagt af Roche, J.]

[Bankes, L. ].] The action was brought to establish the plaintiff company’s
right to a quantity of veneer or plywood which had been imported by the
defendants from Russia. The plaintiffs’ case was that they are a Russian com-
pany having a factory or mill at Staraja Russa in Russia for the manufacture
of veneer of plywood, and that in the year 1919 the so-called Republican
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Government of Russia without any right or title to do seized all the stock
at their mill and subsequently purposed to sell the quantity in dispute in this
action to the defendants. The plaintiffs contended that the so-called Republican
Government had no existence as a government, that it had never been recogn-
ized by His Majesty’s Government, and that the seizure of their goods was
pure robbery. As an alternative they contended that the decree of the so-called
government nationalizing all factories, as a result of which their goods were
seized, is not a decree which the Courts of this country would recognize.

The answer of the defendants was two-fold. In the first place they con-
tended that the Republican Government which had passed the decree na-
tionalizing all factories was the de facto Government of Russia at the time,
and had been recognized by His Majesty’s Government as such, and that the
decree was one to which the courts of this country could not refuse recogni-
tion. Secondly they contended that the plaintiff company was an Esthonian
and not a Russian company, and that as a result of the provisions of the treaty
of peace between Russia and Esthonia the plaintiff’s complaint must be dealt
with by a commission set up in pursuance of Art. xiv. of that treaty. Roche, J.,
decided the two main points in the plaintiffs’ favour. Upon the evidence which
was before the learned judge I think that his decision was quite right. As the
case was presented in the Court below the appellants relied on certain letters
from the Foreign Office as establishing that His Majesty’s Government had
recognized the Soviet Government as the de facto Government of Russia.
The principal letters are referred to by the learned judge in his judgment.
He took the view that the letters relied on did not establish the appellants’
contention. In this view I entirely agree.

In this Court the appellants asked leave to adduce further evidence, and
as the respondents raised no objection, the evidence was given. It consisted
of two letters from the Foreign Office dated respectively April 20 and 22,
1921, The first is in reply to a letter dated April 12, which the appellants’
solicitors wrote to the Under-Secretary of State for Foreign Affairs, asking
for a “certificate for production to the Court of Appeal that the Government
of the Russian Socialist Federal Soviet Republic is recognized by His Majesty’s
Government as the de facto Government of Russia.” To this request a reply
was received dated April 20, 1921, in these terms: “I am directed by Earl
Curzon of Kedleston to refer to your letter of April 12, asking for information
as to the relations between His Majesty’s Government and the Soviet Govern-
ment of Russia. I am to inform you that His Majesty’s Government recognize
the Soviet Government as the de facto Government of Russia.” The letter of
April 22 is in reply to a request for information whether His Majesty’s Govern-
ment recognized the Provisional Government of Russia, and as to the period
of its duration, and the extent of its jurisdiction. The answer contains (inter
alia) the statement that the Provisional Government came into power on
March 14, 1917, that it was recognized by his Majesty’s Government as the
then existing Government of Russia, and that the Constituent Assembly re-
mained in session, until December 13, 1917, when it was dispersed by the
Soviet authorities. The statement contained in the letter of April 20 is accepted
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by the respondents’ counsel as the proper and sufficient proof of the recogni-
tion of the Soviet Government as the de facto Government of Russia.

Under these circumstances the whole aspect of the case is changed, and
it becomes necessary to consider the matters which were not material in the
Court below. The first is a question of law of very considerable importance—
namely, what is the effect of the recognition by His Majesty’s Government in
April, 1921, of the Soviet Government as the de facto Government of Russia
upon the past acts of that Government, and how far back, if at all, does that
recognition extend. The second is a question of fact, whether sufficient evidence
was given to establish the identity of the Soviet Government now recognized
by His Majesty’s Government with the Government which seized and confi-
scated and sold the appellants’ goods.

On the first point counsel have been unable to refer the Court to any
English authority. Attention has been called to three cases decided in the
Supreme Court of the United States: Williams v. Bruffy, 96 U.S. 176, 24
L.Ed. 716; Underhill v. Hernandez, 168 U.S. 250, 18 S.Ct. 83, 42 L.Ed. 456;
Oetjen v. Central Leather Co., 246 U.S. 297, 38 S.Ct. 309, 62 L.Ed. 726.

In none of these cases is any distinction attempted to be drawn in argument
between the effect of a recognition of a government as a de facto government
and a recognition of a government as a government de jure, nor is any decision
given upon that point; nor, except incidentally, is any mention made as to
the effect of the recognition of a government upon its past acts. The mention
occurs in two passages, one in the judgment of Field J. in Williams v. Bruffy,
where, after discussing the essential differences between the Government of
the Confederate States and the two kinds of de facto governments which he
says may exist, he explains that the second of the two kinds exists where a
portion of the inhabitants of a country have separated themselves from the
parent State and established an independent government. “The validity of
its acts”, he says, “both against the parent State and its citizens or subjects,
depends entirely upon its ultimate success. If it fail to establish itself per-
manently, all such acts perish with it. If it succeed, and become recognised,
its act from the commencement of its existence are upheld as those of an
independent nation.” The second mention of the point occurs in the judgment
of Fuller C. J. in Underhill v. Hernandez. He says, in speaking of civil war:
“If the party seeking to dislodge the existing government succeeds, and the
independence of the government it has set up is recognised, then the acts of
such government from the commencement of its existence are regarded as
those of an independent nation.”

These are weighty expressions of opinion on a question of international
law. Neither learned Judge cites any authority for his proposition. Each ap-
pears to treat the matter as one resting on principle. On principle the views
put forward by these learned Judges appear to me to be sound, though there
may be cases in which the Courts of a country whose government has recognized
the government of some other country as the de facto government of that
country may have to consider at what stage in its development the government
so recognized can, to use the language to which I have already referred of those
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learned Judges, be said to have “commenced its existence.” No difficulty of
that kind arises in the present case, because upon the construction which I
place upon the communication of the Foreign Office to which I have referred,
this Court must treat the Soviet Government, which the Government of this
country has now recognized as the de facto Government of Russia, as having
commenced its existence at a date anterior to any date material to the dispute
between the parties to this appeal.

An attempt was made by the respondents’ counsel to draw a distinction
between the effect of a recognition of a government as a de facto government
and the effect of a recognition of a government as a government de jure, and
to say, that the latter form of recognition might relate back to acts of state
of a date earlier than the date of recognition, whereas the former could not.
Wheaton (5th ed., at p. 36), quoting from Montague Bernard, states the
distinction between a de jure and a de facto government thus: “A de jure
government is one which, in the opinion of the person using the phrase, ought
to possess the powers of sovereignty, though at the time it may be deprived
of them. A de facto government is one which is really in possession of them,
although the possession may be wrongful or precarious.” For some purposes
no doubt a distinction can be drawn between the effect of the recognition by
a sovereign State of the one form of government or of the other, but for the
present purpose, in my opinion, no distinction can be drawn. The government
of this country having, to use the language just quoted, recognized the Soviet
Government as the government really in possession of the powers of sovereignty
in Russia, the acts of that government must be treated by the Courts of this
country with all the respect due to the acts of a duly recognized foreign sov-
ereign State.

It becomes material now to consider whether the appellants have given
sufficient evidence to establish that the confiscation and subsequent sale of the
respondents’ property were the acts of the government which his Majesty’s
Government have now recognized as the de facto government of Russia. In
my opinion they have.*** Upon these materials I consider that it is established
that the decree of confiscation of June 20, 1918, the seizure of the plaintiffs’
goods in January, 1919, and the subsequent sale of them to the defendants in
August, 1920, were all acts of the Soviet Government which has now been
recognized by His Majesty’s Government as the de facto Government of Russia,
and must be accepted by the Courts of this country as such.

It is necessary now to deal with the point made by the appellants that the
decree of confiscation of June 20, 1918, even if made by the Government which
is now recognized by His Majesty’s Government as the de facte Government
of Russia, is in its nature, so immoral and so contrary to the principles of justice
as recognized by this country, that the Courts of this country ought not to pay
any attention to it. This is a bold proposition. The question before the Court
is not one in which the assistance of the Court is asked to enforce the law of
some foreign country to which legitimate objection might be taken, as in Hope
v. Hope, 8 De Gex, Mac. & G. 731, and Kaufman v. Gerson, [1904] 1 K.B. 591.
The question before the Court is as to the title to goods lying in a foreign
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country which a subject of that country, being the owner of them by the law
of that country, has sold under a f.0.b. contract for export to this country.
The Court is asked to ignore the law of the foreign country under which the
vendor acquired his title, and to lend its assistance to prevent the purchaser
dealing with the goods. I do not think that any authority can be produced to
support the contention. **¥

The respondents’ position is rendered all the more difficult from the fact
that the vendor in the present case is a duly recognized sovereign State whose
law conferred the title which is challenged. Even if it was open to the Courts
of this country to consider the morality or justice of the decree of June 20,
1918, I do not see how the Courts could treat this particular decree otherwise
than as the expression by the de facto Government of a civilized country of a
policy which it considered to be in the best interest of that country. It must
be quite immaterial for present purposes that the same views are not enter-
tained by the Government of this country, are repudiated by the vast majority
of its citizens, and are not recognized by our laws. Taking the view I do of
the point I do not consider it necessary to discuss the authorities to which our
attention has been called.***

71
Sokoloff v. National City Bank

DE FORENEDE STATER, COURT OF APPEALS OF NEW YORK, 1924
239 N. Y. 158

[Cardozo, ].] The case is here upon the pleadings. In June, 1917, the plain-
tiff to the defendant, the National City Bank in the city of New York,
$30,225 upon its promise to open an account in favor of the plaintiff in
its Petrograd branch, and to repay him this sum in rubles at the rate of 23'/;
cents per ruble, or a total 130,000 rubles, at such times and in such amounts
as he by his written orders might demand. The plaintiff, after stating this agree-
ment alleges that the account was opened; that the plaintiff from time to time
drew against it till the balance was reduced to $28,365 or 122,000 rubles; and
that thereafter, in November, 1917, and again in February, 1918, checks for
the balance were presented and dishonored.

The questions certified to us for answer are directed to two defenses.

The first defense states that there was a revolution in Russia in November,
1917, which resulted in the formation of the Russian Socialist Federated
Soviet Republic; that in the same month the said government decreed the na-
tionalization of all private joint-stock banks organized under the laws of Russia
or operating therein; that it took possession of said banks by force of arms, and
decreed that they be merged in the State Bank of Russia; that all the assets
and liabilities of the liquidated banks were taken over by the State Bank acting
for the Soviet government; that by force of said decree the government assumed
the liability, if any, then owing to the plaintiff; that the defendant’s Russian
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assets consisted of money on deposit in other banks, Russian state obligations,
securities held in custody for clients, and certain other assets, of the value of
over 240,000,000 rubles; that the liabilities of the said branch to its depositors
were over 240,000,000 rubles; that the government following the seizure pro-
ceeded to the liquidation of the banks whose activities it had ended; and that
by a subsequent decree all deposit accounts were confiscated and were credited
to the account of a revolutionary tax. The recital of these happenings is fol-
lowed by an averment that the plaintiff was fully aware of the probability of
future political and governmental changes, and that it was intended by the
parties that the agreement should be performed in Russia, and that the per-
formance thereof should be governed by the laws of Russia and by any orders
or decrees of any government which might exercise authority therein. By reason
of these facts the plaintiff’s deposit account is said to have been seized, his title
thereto divested, and the defendant’s liability discharged.

The second defense is the same as the first, except that it pleads the facts
as a partial defense rather than a complete one.

The government of the United States refuses recognition of the Soviet Re-
public as the government of Russia. Problems not easy to solve have followed
in the wake of the refusal. We have had occasion to deal with some of them
in cases recently before us. Wulfsohn v. Russian Socialist Federated Soviet Re-
public, 234 N.Y. 372, 138 N.E. 24, decided that the government of Russia,
though unrecognized, was immune from suit in its corporate capacity at the
instance of a plaintiff who asserted its existence as a government and sought to
hold it to account for governmental acts within its territorial jurisdiction. Rus-
sian Socialist Federated Soviet Republic v. Cibrario, 235 N.Y. 255, 139 N.E.
259, decided that the same government had no standing to sue as plaintiff in
our courts till recognition was accorded. These judgments are not decisive of
the case before us now. The Russian government is not here either as plaintiff
or as defendant. A domestic corporation pleads the acts and mandates of that
government to excuse a default and discharge an obligation.

Courts of high repute have held that confiscation by a government to which
recognition has been refused has no other effect in law than seizure by bandits
or by other lawless bodies. Russian Commercial & Industrial Bank v. Comptoir
D’Escompte de Mulhouse, [1923] 2 K.B. 630, 638; s.c., H. of L., 40 T.L.R.
837; Banque Internationale v. Goukassow, [1923] 2 K.B. 682; A. M. Luther
v. James Sagor & Co., [1921] 1 K.B. 456; s.c,, [1921] 3 K.B. 532. Cf. White,
Child & Beney, Ltd., v. Simmons, [1922] 127 L.T. 571. It would be hazardous,
none the less, to say that a rule so comprehensive and so drastic is not subject
to exceptions under pressure of some insistent claim of policy or justice. In our
own country, Oetjen v. Central Leather Co., 246 U.S. 297, and Ricaud v.
American Metal Co., Ltd., 246 U.S. 304, are cited sometimes as pronounce-
ments of equal generality, but in truth the point involved was narrower. 31 Yale
L.J., 535. Property in Mexico, hides and bullion, had been seized under requisi-
tions by Villa and Pereyra, generals of Carranza. The ruling was that title had
been thus divested, since, following the seizure, the Carranza government had
been recognized as the lawfuld government of Mexico. There was no occasion
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to determine whether, in default of recognition, a like effect would have been
ascribed to a levy of contributions by a commander in the field.*** We think
the case at hand is not so governed by authority but that it may be dealt with
upon principle.

Juridically, a government that is unrecognized may be viewed as no govern-
ment at all, if the power withholding recognition chooses thus to view it. In
practice, however, since juridical conceptions are seldom, if ever, carried to the
limit of their logic, the equivalence is not absolute, but is subject to self-imposed
limitations of common sense and fairness, as we learned in litigations following
our Civil War. In those litigations acts or decrees of the rebellious governments,
which, of course, had not been recognized as governments de facto, were held
to be nullities when they worked injustice to citizens of the Union, or were in
conflict with its public policy. Williams v. Bruffy, 96 U.S. 176, 187. On the
other hand, acts or decrees that were just in operation and consistent with
public policy were sustained not infrequently to the same extent as if the gov-
ermments were lawful. U.S. v. Insurance Companies, 22 Wall. 99; Sprott v.
U.S., 20 Wall. 459; Texas v. White, 7 Wall. 700, 733; Mauran v. Ins. Co.,
6 Wall. 1; Baldy v. Hunter, 171 U.S. 388. Cf. Dickinson, “Unrecognized Gov-
ernments,” 22 Michigan L.R. 29, 42. These analogies suggest the thought that,
subject to like restrictions, effect may at times be due to the ordinances of
foreign governments which, though formally unrecognized, have notoriously
an existence as governments de facto. Consequences appropriate enough when
recognition is withheld on the ground that rival factions are still contending
for the mastery may be in need of readjustment before they can be fitted to
the practice, now a growing one, of withholding recognition whenever it is
thought that a government, functioning unhampered, is unworthy of a place
in the society of nations. Limitations upon the general rule may be appropriate
for the protection of one who has been the victim of spoliation, though they
would be refused to the spoliator or to others claiming under him. We leave
these questions open. At the utmost, they suggest the possibility that a body or
group which has vindicated by the course of events its pretensions to sovereign
power, but which has forfeited by its conduct the privileges or immunities of
sovereignty, may gain for its acts and decrees a validity quasi-governmental, if
violence to fundamental principles of justice or to our own public policy might
otherwise be done.

We think the defendant, though we were to assume the existence of such
exceptions to the need of recognition, has not brought itself within them. There
is room for debate whether relief from liability would follow if the acts set up
in its answer were those of a government de jure. Whether that is so or not,
we find no such injustice or impolicy in enforcing liability as to necessitate an
exception to the rule that acts or decrees, to be ranked as governmental, must
proceed from some authority recognized as a government de facto. The de-
fendant is not a bailee for the plaintiff, nor were any of its assets earmarked to
the plaintiff’s use. If that were its position, there would be other tests of liability.
Surrender to overwhelming force would excuse the loss or destruction of the
subject of a bailment whether the force that overwhelmed was legitimate or
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lawless. That is not the case before us. The res belonging to the plaintiff was
not a physical object committed to the defendant’s keeping, but an intangible
right, a chose in action, the right to receive rubles in the future under an execu-
tory contract. This contract the defendant has not performed, yet it refuses to
return the dollars that were paid to it by the plaintiff upon its promise of per-
formance. Two acts that must be kept distinct in thought are said to justify this
refusal. One is the decree nationalizing the banks of Russia with the ac-
companying seizure of their assets. The other is the later decree confiscating
the accounts of the depositors as a “revolutionary tax.”

The defendant’s liability was unaffected by the attempt to terminate its
existence and the seizure of its assets. A government of Russia could not
terminate its existence either by dissolution or by merger, for it was a corpora-
tion formed under our laws, and its corporate life continued until the law of
its creation declared that it should end. What a Russian government could do
was to deprive it of the privilege of doing business upon Russian soil. But the
ending of its Russian business was not the ending of its duty to make restitution
for benefits received without requital. As to this, there would be no dispute if
its assets had been left intact. The situation in a legal aspect is not changed by
the fact that the property of the Russian branch has been scattered or despoiled.
Plaintiff did not pay his money to the defendant, and become the owner of this
chose in action, upon the security of the Russian assets. He paid his money to
a corporation organized under our laws upon the security of all its assets, here
as well as elsewhere. Everything in Russia might have been destroyed by fire
or flood, by war or revolution, and still the defendant would have remained
bound by its engagement. The plaintiff had no means of knowing whether the
assets physically in Russia were large or small. He might fairly assume, if he
gave thought to it at all, that the reserve in cash or bullion at the disposal of
the Russian branch would be only a small proportion of the Russian liabilities.
Even now the defendant does not state it kept any more rubles or securities
in Russia after its agreement with the plaintiff than before.***

[Domstolen bestemte folgelig, at sagsegeren skulle have sit tilgodehavende
tilbagebetalt.]

(5) De facto og de jure anerkendelse

72
The Arantzazu Mendi

STORBRITANNIEN, HOUSE OF LORDS, 1939

Se ovenfor sag nr. 49.
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73
Haile Selassie v. Cable and Wireless, Ltd. (No. 2)

STORBRITANNIEN, COURT OF APPEAL, 1939
[1939] Ch. 182, 195

[Sir Wilfrid Greene, M. R.] This is an appeal from a judgment of Bennett
J. in an action by the late Emperor of Abyssinia against Cable and Wireless
Limited. The claim in the action was for an account of all dealings between
the plaintiff and the defendant company under a certain agreement, and pay-
ment of the amount found due. The agreement in question was an agreement
between the competent Minister of the then Government of Ethiopia and the
defendant company in relation to the establishment of a wireless station at
Addis Ababa, the capital city of Abyssinia. Under that agreement certain sums
admittedly became due from the defendant company. The dispute between
the parties turned on the fact that the defendants asserted that the plaintiff
had no title to sue for those moneys. Bennett J. decided in favor of the plain-
tiff. ***

At the date of the trial the evidence available which was before the learned
Judge, so far as it relates to the essential question raised in this appeal, showed
that the annexation of Ethiopia by His Majesty the King of Italy had not yet
been recognized by His Majesty’s Government, but that His Majesty’s Govern-
ment recognized the plaintiff as the de jure Emperor of Ethiopia, and that His
Majesty’s Government recognized the Italian Government as the Government
de facto of virtually the whole of Ethiopia, and such recognition had existed
since the second half of December, 1936, that is to say, since a date earlier
than the date of the issue of the writ, which was issued on January 4, 1937.
Bennett J., held that the events which had taken place in Ethiopia and the
other matters which were established before him were not sufficient to divest
the plaintiff as still de jure Emperor of Ethiopia, of the right to recover the
debt in suit in this country. From that judgment this appeal is brought. The
appeal stood in the list for hearing on November 3 last, and it was called to
our attention by Mr. Wynn Parry that, on the day before, an announcement
had been made by the Prime Minister in the House of Commons from which
it appeared that in the course of a few days, or at any rate a very short time,
it was the intention of His Majesty’s Government to recognize His Majesty the
King of Italy as Emperor of Abyssinia, that is to say, that his position would
be recognized de jure and no longer merely de facto. It was obvious from that
announcement that, if it were carried into effect, the situation of this action
would be profoundly affected, because circumstances would then be brought
to the knowledge of the Court which would have a very important bearing
upon the position of the plaintiff and his rights in respect of the debt in
question in the action. Accordingly we thought right to adjourn the hearing
of the appeal until a date after the probable date or recognition.**#*

What has happened is this. As appears from a certificate signed by the
direction of His Majesty’s Principal Secretary of State for Foreign Affairs,
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dated November 30, 1938, His Majesty’s Government no longer recognizes
His Majesty Haile Selassie as de jure Emperor of Ethiopia; His Majesty’s Gov-
ernment now recognizes His Majesty the King of Italy as de jure Emperor of
Ethiopia. From that certificate two things cmerge as the result of the recogni-
tion thereby evidenced. It is not disputed that in the Courts of this country
His Majesty the King of Italy as Emperor of Abyssinia is entitled by succession
to the public property of the State of Abyssinia, and the late Empecror of
Abyssinia’s title thereto is no longer recognized as cxistent. Further, it is not
disputed that that right of succession is to be dated back at any rate to the
date when the de facto recognition, recognition of the King of Italy as the
de facto Sovereign of Abyssinia, took place. That was in December 1936.
Accordingly the appeal comes before us upon a footing quite different to that
upon which the action stood when it was before Bennett J. We now have the
position that in the eye of the law of this country the right to sue in respect
of what was held by Bennett J. to be (and no dispute is raised with regard
to it) part of the public State property, must be treated in the Courts of this
country as having become vested in His Majesty the King of Italy as from a
date, at the latest, in December, 1936, that is to say before the date of the
issue of the writ in this action. Now that being so, the title of the plaintiff to
sue is necessarily displaced. When the matter was before Bennctt J., the de jure
recognition not having taken place, the question that he had to deal with was
whether the effect of the de facto conquest of Abyssinia and the recognition
de facto of the Italian Government’s position in Abyssinia, operated to divest
the plaintiff of his title to sue. Whether that decision was right or whether it
was wrong is a question we are not called upon to answer, but what is admit-
tedly the case is that if Bennett J. had had before him the state of affairs which
we have before us, his decision would have been the other way.

9 Studiebog i Folkeret
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74
Terlinden v. Ames

DE FORENEDE STATER, SUPREME COURT, 1902
184 U. S. 270

[Fuller, C. ].] The treaty of June 16, 1852, between the United States and
the Kingdom of Prussia, and other states of the Germanic Confederation in-
cluded in or which might accede to that convention, provided that the parties
thereto should, upon requisition, “deliver up to justice*** [persons charged
with certain crimes]” 10 Stat. 964, 966.

Pursuant to section 5270 of the Revised Statutes (18 U.S.C.A. § 651) and
the acts from which that section was brought forward, complaint was duly
made before 2 commissioner appointed and authorized by the district court of
the United States for the northern district of Illinois to hear applications for
extradition and to issue warrants therefor, charging Terlinden with having as
a subject of the Kingdom of Prussia, and within the jurisdiction of that
Kingdom, committed the crimes of forgery, counterteiting, and the utterance
of forged instruments, and with being a fugitive from the justice of said
Kingdom.***

The commissioner issued his warrant and Terlinden was apprehended,
whereupon and before the commissioner had entered upon the hearing, Ter-
linden petitioned and obtained from the district court the writ of habeas corpus
under consideration.***

This brings us to the question, namely, the denial of the existence of a
treaty of extradition between the United States and the Kingdom of Prussia,
or the German Empire. In these proceedings the application was made by the
official representative of both the Empire and the Kingdom of Prussia, but was
based on the extradition treaty of 1852. The contention is that, as the result
of the formation of the German Empire, this treaty had been terminated by
operation of law.

Treaties are of different kinds and terminable in different ways. The 5th
article of this treaty provided, in substance, that it should continue in force
until 1858, and thereafter until the end of a twelve months’ notice by one of
the parties of the intention to terminate it. No such notice has ever been
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given, and extradition has been frequently awarded under it during the entire
intervening time.

Undoubtedly treatics may be terminated by the absorption of powers into
other nationalities and the loss of separate existence, as in the case of Hanover
and Nassau, which became by conquest incorporated into the Kingdom of
Prussia in 1866. Cessation of independent existence rendered the execution
of treaties impossible. But where sovereignty in that respect is not extinguished,
and the power to execute remains unimpaired, outstanding treaties cannot be
regarded as avoided because of impossibility of performance.

This treaty was entered into by His Majesty the King of Prussia in his
own name and in the names of eighteen other states of the Germanic Con-
federation, including the Kingdom of Saxony and the Free City of Frankfort,
and was acceded to by six other states, including the Kingdom of Wurtemburg,
and the free Hanscatic city of Bremen, but not including the Hanseatic free
cities of Hamburg and Lubeck. The war between Prussia and Austria in 1866
resulted in the extinction of the Germanic Confederation and the absorption
of Hanover, Hesse, Cassel, Nassau, and the free city of Frankfort, by Prussia.

The North German Union was then created under the presidium of the
Crown of Prussia, and our minister to Berlin, George Bancroft, thereupon
recognizied officially, not only the Prussian Parliament, but also thc Parliament
of the North German United States, and the collective German Customs and
Commerce Union, upon the ground that by the paramount Constitution of the
North German United States, the King of Prussia, to whom he was accredited,
was at the head of those several organizations or institutions; and his action
was entirely approved by this government. Messages and Documents, Dep. of
State, 1867—68, part I, p. 601; Dip. Correspondence, Secretary Seward to Mr.
Bancroft, Dec. 9, 1867.

February 22, 1868, a treaty relative to naturalization was concluded be-
tween the United States and His Majesty, the King of Prussia, on behalf of
the North German Confederation, the third article of which read as follows:
“The convention for the mutual delivery of criminals, fugitives from justice,
in certain cases, concluded between the United States on the one part and
Prussia and other states of Germany on the other part, the sixteenth day of
June, one thousand eight hundred and fifty-two, is hereby extended to all the
states of the North German Confederation.” 15 Stat. at L. 615. This recognized
the treaty as still in force, and brought the Republics of Lubeck and Hamburg
within its scope. Treaties were also made in that year between the United
States and the Kingdoms of Bavaria and Wurtemburg, concerning naturaliza-
tion, which contained the provision that the previous conventions between
them and the United States in respect of fugitives from justice should remain
in force without change.

Then came the adoption of the Constitution of the German Empire. It
found the King of Prussia, the chief executive of the North German Union,
endowed with power to cafry into effect its international obligations, and those
of his Kingdom, and it perpetuated and confirmed that situation. The official
promulgation of that Constitution recited that it was adopted instead of the

9.
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Constitution of the North German Union, and its preamble declared that “His
Majesty the King of Prussia, in the name of the North German Union, His
Majesty the King of Bavaria, His Majesty the King of Wiirtemburg, His
Highness the Grand Duke of Baden, and His Royal Highness the Grand Duke
of Hesse and by Rhine for those parts of the Grand Duchy of Hesse which are
situated south of the Main, conclude an eternal alliance for the protection of
the territory of the Confederation, and of the laws of the same, as well as for
the promotion of the welfare of the German people.” As we have heretofore
scen, the laws of the Empire were to take precedence of those of the individual
states, and it was vested with the power of gencral legislation in respect of
crimes, *¥*

It is contended that the words in the preamble translated “an eternal al-
liance” should read “an eternal union,” but this is not material, for admitting
that the Constitution crcated a composite state instead of a system of con-
federated states, and even that it was called a confederated Empire rather to
save the amour propre of some of its component parts than otherwise. it does
not necessarily follow that the Kingdom of Prussia lost its identify as such,
or that treatics theretofore entered into by it could not be performed either
in the name of its King or that of the Emperor. We do not find in this Consti-
tution any provision which in itself operated to abrogate cxisting treaties or to
affect the status of the Kingdom of Prussia in that regard. Nor is there any-
thing in the record to indicate that outstanding treaty obligations have been
disrezarded since its adoption. So far from that being so, those obligations have
been faithfully observed.

And without considering whether extinguished treaties can be renewed by
tacit consent under our Constitution, we think that on the question whether
this treaty has never been terminated, governmental action in respect to it
must be regarded as of controlling importance. During the period from 1871
to the present day, extradition from this country to Germany, and from Ger-
many to this country, has been frequently granted under the treaty, which has
thus been repeatedly recognized by both governments as in force. Moore’s Re-
port on Extradition (1890).

In 1889, in response to a request for information on international extradi-
tion as practised by the German government, the Imperial Foreign Office
transmitted to our chargé at Berlin a memorial on the subject in the note
accompanying which it was said: ... “With the United States of America, also,
extradition is regulated by various treaties, as, besides, the treaty of June 16,
1852, which applies to all of the states of the former North German Union,
and also to Hesse, south of the Main, and to Wiirtemburg, there exist separate
treaties with Bavaria and Baden, of September 12, 1853, and January 30, 1857,
respectively.” Moore’s Report, 93, 94.

Thus it appears that the German government has officially recognized, and
continues to recognize, the treaty of June 16, 1852, as still in force, as well as
similar treaties with other members of the Empire, so far as the latter has not
taken specific action to the contrary or in lieu thereof. And see Laband, Das
Staatsrecht des Deutschen Reiches (1894) 122, 123, 124, 142.
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It is out of the question that a citizen of onc of the German statcs, charged
with being a fugitive from its justice, should be permitted to call on the courts
of this country to adjudicate the correctness of the conclusions of the Empire
as to its powers and the powers of its members, and especially as the cxecutive
department of our government has accepted these conclusions and proceeded
accordingly.

The same is truc as respects many other treaties of serious moment with
Prussia, and with particular states of the Empire, and it would be singular,
indeed, if after the lapse of years of performance of their stipulations, these
treaties must be held to have terminated because of the inability to perform
during all that time of one of the parties.***

We concur in the view that the question whether power remains in a for-
eign State to carry out its treaty obligations is in its nature political and not
judicial, and that the courts ought not to interfere with the conclusions of the
political department in that regard.***

The District Court was right, and its final order is affirmed.

75
Einverleibungsurteil

TYSKLAND, BUNDESGERICHT, 1891
37 Bruns Fontes A. 1. 368

[Domstolen.] ***Die Entscheidung des Berufungsgerichtes beruht auf ciner
von der landgerichtlichen abweichenden Auslegung des zwischen dem Gross-
herzogtume Baden und dem vormaligen Koénigreich Frankreich geschlossenen
Grenzvertrags vom 5. April 1840 (Bad. Reg. Bl. Nr. XIX) insbesondere des
Artikels 5 dieses Vertrages, welcher sich als Vollzugsvertrag zu § 5 des Ar-
tikels 3 des Pariser Friedens vom 30. Mai 1814 und des § 2 des Artikels 1 des
Pariser Friedens vom 20. November 1815, die sich auf die Hoheitsgrenze zwi-
schen Frankreich und Baden und auf die Feststellung der Eigentumsverhiltnisse
der Rheininseln beziehen, darstellt. Derselbe ist an die Stelle eines dhnlichen
fritheren Vertrages (von 30. Januar 1827) getreten und in unbestrittener
Geltung geblieben, nachdem das Deutsche Reich durch die Einverleibung des
Grenzlandes Elsass-Lothringen in die Rechte von Frankreich eingetreten ist.
Er enthilt eine Reihe von Rechtsnormen, namentlich auch in dem noch naher
zu behandelnden Artikel 5, welche fiir das Gebiet der kontrahierenden Staaten
bzw. fiir das Gebiet des Grossherzogtums Baden und des Reichslandes Elsass-
Lothringen Geltung haben, womit die Voraussetzung des § 511 der Zivilpro-
zessordnung gegeben ist. An der Revisibilitit dieser Rechtsnormen kann mit
Riicksicht auf § 1 der Kaiserlichen Verordnung vom 28. September 1879 nicht
etwa aus dem Grunde gezweifelt werden, weil die Voraussetzung ihrer Geltung
“fiir den ganzen Umfang mindestens zweier deutscher Bundesstaaten oder
zweier Provinzen Preussens oder einer Preussischen Provinz und eines anderen
Bundesstaates™ insofern nicht vorliege, als Elsass-Lothringen nach staatsrecht-
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lichen Grundsitzen nicht als deutscher Bundesstaat zu betrachten sei. Im Sinne
der angefiihrten Kaiserlichen Verordnung gilt auch das Reichsland als Bun-
desstaat **¥

B GELDSFORPLIGTELSER

76
Wienerfreden af 30. oktober 1864

Art. 8. For at opnaae en billig Fordeling af det danske Monarkies Stats-
gjzld i Forhold til Kongerigets og Hertugdemmernes respective Folketal og
for derhos at afhjelpe de uoverstigelige Vanskeligheder, som en detailleret
Opgjerelse af de gjensidige Rettigheder og Fordringer vilde frembyde, have
de heie contraherende Parter fastsat den Andeel af det Danske Monarkies
Statsgjzld, der skal falde Hertugdemmerne til Last, til en rund Sum af ni og
tyve Millioner Rigsdaler (Dansk Rigsment).

Art. 17. Den nye Regjering i Hertugdemmerne indtrzder i de Rettigheder
og de Forpligtelser, som folge af Contracter, der paa regelmassig Maade ere
indgaaede af den Kongelige Danske Administration med Hensyn til Anlig-
gender af almeen Interesse, som szrlig vedkomme de afstaaede Landsdele.

Man er bleven enig om, at alle de Forpligtelser, som felge af Contracter,
som den danske Regjering har indgaaet af Hensyn til Krigen og til Forbunds-
Executionen, ikke ere indbefattede under den ovennavnte Bestemmelse.

Hertugdemmernes nye Regjering anerkjender enhver i Hertugdemmerne
af physiske og juridiske Personer lovlig erhvervet Ret.

I Tilfzlde af Tvist er det Domstolene, som have at afgjere Sager af
denne Art.

77
Versaillestraktaten af 28. juni 1919

Art. 254. De magter, til hvem tyske territorier er overdragne, skal under
hensyntagen til de i art. 253 fastsatte besternmelser patage sig at betale:

1) en del af det tyske riges statsgzld pr. 1. august 1914 beregnet efter for-
holdet mellem gennemsnittet i de 3 finansér 1911, 1912 og 1913 af sidanne
indtegter fra det overdragne territorium og gennemsnittet i de samme ar
for hele det tyske rige af sidanne indtzgter, som erstatningskommissionen
matte anse for bedst egnet til at reprasentere de pagzldende territoriers
betalingsevne.

2) en del af den pa den tyske enkeltstat, til hvilken det afstiede territorium
herte, pr. 1. august 1914 hvilende gzld, fastsat i overensstemmelse med de
ovenanferte principper.

Disse dele skal fastszttes af erstatningskommissionen.
X%
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Art. 255. 1. 1 betragtning af, at Tyskland i 1871 nazgtede at overtage en
del af den franske gzld, skal Frankrig, for si vidt angir Alsace-Lorraine, som
en undtagelse fra ovenstiende bestemmelser, veere fritaget for enhver betaling
i henhold til art. 254.

[I forbindelse med fredsforhandlingerne i 1919 udvekslede ententemagterne
og Tyskland noter, der blandt andet indeholdt felgende vedrerende Frankrigs
forpligtelse til at overtage en del af Tysklands gzld:]

*%%It should be added that it is easy to justify the exception made in favour
of France to the general principle admitted in the Treaty, according to which
the State receiving territory takes over part of the public debt of the ceding
State and pays for the property of the said State in the ceded territory. In
1871, Germany, when she seized Alsace and Lorraine, refused to take over
any part of the French debt; she paid nothing for any French State property,
and Herr von Bismarck boasted of this in the Reichstag on May 25th, 1871.
To-day the Allied and Associated Powers mean France to recover Alsace and
Lorraine under exactly the same conditions, and consequently that she should
take over no part of the German debt nor pay for any State property. This
solution is just, for if German State property includes railways, the French
owners of which Germany compensated in 1871 by sums drawn from the war
indemnity, and if these railways have been developed since 1871, Germany
on the contrary not having, at that time, assumed liability either for that
portion of the French debt which belonged to Alsace and Lorraine or for the
State property, the loss (capital and interest) imposed on France under this
head exeeds the sum to which Germany makes a claim.

As regards the local debt of Alsace and Lorraine and of the public institu-
tions of the Provinces which existed before August the 1st, 1914, it has always
been understood between the Allied and Associated Governments that France
should accept liability for them ***

78
Fiji-oernes g=ld

SKRIVELSE FRA STORBRITANNIENS KOLONIMINISTER
TIL GUVERNOREN FOR FIJI, 1875
Moore, International Law Digest I, 350

[Med henblik p& Storbritanniens annektion af Fiji-serne lod kolonimini-
steren foretage en undersogelse af egruppens galdsforhold. Denne undersegelse,
foretaget af Sir Robinson, dannede grundlaget for regeringens holdning til
spergsmalet om Storbritanniens pligt til at overtage gzxlden. Regeringens syns-
punkt blev meddelt guverneren for Fiji i skrivelse af 4. marts 1875, der bl. a.
indeholdt folgende:]

6. You will cause it to be very clearly understood that Her Majesty’s Gov-
ernment and the Colonial Government absolutely and entirely decline to admit
that they are necessarily under any obligation to take up the liabilities incurred
by those who have purported to administer the affairs of the Islands. No claim
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of the kind preferred by way of demand or as of right can for a moment be
entertained, and to prevent any possible misconception of such a question it
may be desirable to rclieve the Government from any attempts to press such
claims by passing an Ordinance declaring that no action shall lie against the
Crown or the Colonial Government in respect of liabilities incurred by the
late King or by any persons not in the employment of the Crown or the
Colonial Government.

7. But although I think it necessary to define in the strongest manner the
refusal of Her Majesty’s Government to accept, or allow the Colonial Govern-
ment to accept, any direct liability or obligation connected with the acts of
persons for whom it has been in no way responsible, I am nevertheless of
opinion that it will be for the credit of the newly constituted Government that
voluntarily, and as an act of grace, it should offer to undertake the payment
of so much of the debts incurred before the cession as after proper inquiry it
may appear just and fair for it to assume. As Sir H. Robinson has pointed out,
it will be necessary for this purpose to examine carefully all claims put for-
ward, and as at present advised, I am of opinion that the four classes of the
creditors of the so-called Fijian Government may be dealt with on the general
principles laid down in paragraph 9 of his despatch of 20th October. But with
regard to the time and manner in which any such payments are to be made,
the Government of Fiji must reserve to itself the fullest discretion.

8. I am disposed to think that the best course will be for you to notify
publicly, as soon as convenient after your assumption of the Government, that
while the Government of Fiji declines to be responsible for any debts or
liabilities incurred by or in the name of Thakombau or any other persons
purporting to represent any Government of Fiji prior to the cession, it is never-
theless willing to consider any proofs that may be brought forward of money
or supplies having been actually provided for public purposes; but the persons
so applying to be reimbursed must be made clearly to understand that it will
rest entirely with the Colonial Government (subject, if necessary, to a reference
to the Secretary of State) to decide in each case whether the sum claimed, or
a part of it, should be paid, and if so, at what time and in what manner the
payment shall be made.

79
Kubas g=ld

MEMORANDUM FRA DEN AMERIKANSKE FREDSDELEGATION, 1898
Moore, International Law Digest, I, 358

[Efter at Kuba i 1898 med amerikansk stotte havde losrevet sig fra Spa-
nien, opstod mellem U.S.A. og Spanien en disput vedrorende U.S.As pligt til
at overtage den del af den spanske gxld, der angik Kuba. U.S.A. ville ikke
anerkende nogen sadan forpligtelse og anforte som stette for sine synspunkter
bl. a. felgende:]

***From no point of view can the debts above described be considered as
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local debts of Cuba or as debts incurred for the benefit of Cuba. In no sense
are they obligations properly chargeable to that island. They are debts created
by the Government of Spain, for its own purposes and through its own agents,
in whose creation Cuba had no voice.

From the moral point of view, the proposal to impose them upon Cuba is
equally untenable. If, as is sometimes asserted, the struggles for Cuban inde-
pendence have been carried on and supported by a minority of the people of
the island, to impose upon the inhabitants as a whole the cost of suppressing
the insurrections would be to punish the many for the deeds of the few. If,
on the other hand, those struggles have, as the American Commissioners main-
tain, represented the hopes and aspirations of the body of the Cuban people,
to crush the inhabitants by a burden created by Spain in the effort to oppose
their independence would be even more unjust.

80

Udtalelse af Sir Robert Phillimore, Law Officer
of the Crown, 1867

F. O. 83/2225

I am honored with Your Lordship’s commands, signified in Mr. Ham-
mond’s Letter of the 9th Instant stating that he was directed to transmit to
me a Letter from Messrs. Jewell and Chamberlain forwarding a memorial
from the holders of the Confederate Cotton Loan together with a legal opinion
which they have obtained on the subject of their claims; and to request that
I would take these papers into consideration and furnish Your Lordship with
my opinion thereupon:—

In obedience to Your Lordship’s commands I have taken this case into
consideration and have the honor to Report

That the positions for which the Petitioners contend appear to be these.—

(1) That the late Confederate States have been recognized as de facto
belligerent by Her Majesty’s Government and by the Tribunals of the United
States, and are to be considered exactly in the same light as a Foreign Enemy
whose Territory has been conquered and passes cum onere to the conqueror,
that is with the obligation to discharge its debts contracted with the other
Foreign States, binding upon him.—

(2) That the debts in this case were contracted on behalf of separate States
which had independently of their temporary Union under a Confederacy, by
their prior original political constitution as acknowledged by the United States
power to contract such debts, and that the Confederate Government was only
the Agent of each or all of these States separately competent to contract per se
the Loan.—

(3) That these States have been prevented from discharging their debts
by the Conqueror, the United States, and have been forced to repudiate
them.—
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(4) That the United States has possessed itself as Conqueror of all the
resources of the States available for the discharge of the debt and even of
the Cotton which was especially pledged for the repayment of the Foreign
Creditor.

Upon these grounds principally, if not exclusively, the Memorialists apply
to Her Majesty’s Government to intervene on their behalf with the Govern-
ment of the United States and obtain from them payment of the bonds issued
by the late de facto Confederate Government. ¥**

The argument from the recognition of the Confederates as de facto bellige-
rents fails altogether as an argument for the interference of Her Majesty’s
Government.—

Her Majesty proclaimed a strict neutrality and enjoined it upon her sub-
jects, admonishing them that if they aided either belligerent they would do so
at their own peril—and without any claim upon her assistance, if evil conse-
quences ensued to them therefrom.—

To furnish a belligerent with money is to render him the most material aid,
to supply him with the very sinews of war.—Let me moreover suggest some
tests by which both the duty of the neutral Government towards its subjects,
and the jus victoris, may be tried.—

If the money, in specie, advanced by the Memorialists to the Southerners
had been captured on its way out to them?—If the United States Army had
seized the money in specie in the Treasury of the Confederates? If instead of
money munitions of war, ships, cannons, and the like had been furnished by
the Memorialists, and the United States Army had seized these articles for
which Cotton Bonds had been given as a security, and afterwards the very
Cotton itself which was pledged for their payment? In any or all of these
instances the unfitness of any intervention on the part of Her Majesty's Gov-
emnment would be apparent:—but it would not be easy to distinguish, in
principle, the right of Her Majesty’s Government to demand, on behalf of
the Memorialists, from the United States repayment of the money, which had
actually reached the hands of the Confederate Government, and been expended
by them; from the right to do so, when the money had been captured on the
high seas, or on land, or when the loan had been contracted by an exchange
—immediate or promised of commodities (e.g.—So much munitions of war
for so much Cotton) and these commodities had been seized jure belli by the
Conqueror.

I do not think that Her Majesty’s Government is bound to consider the
remaining question—namely, as to the obligation of the United States, to-
wards the private British Creditor of the late Confederacy; if my opinion be
founded, that this creditor has no claim to the official intervention of Her
Majesty's Government on his behalf.

But I will offer upon this part of the case also a few observations.—The
United States’ Government may not unfairly contend that the general obliga-
tion of the conquering State to discharge the debts, previously contracted with
foreign creditors, by the conquered State, does not extend to the case, where
these debts have not been the subject of an engagement previous to the war,
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but have been contracted during, and for the express purpose of carrying on,
the war:—inasmuch as this doctrine would compel the Conqueror to defray
the cost not only of his own conquest, but of the resistance of his enemy.—

But that at all events it cannot be said to apply to the case of a debt con-
tracted by Provinces or States, which, before the war, were subject to the
authority of the Power from which they revolted and by which they have
been, after a short struggle by force of arms, recovered.—

This war (the United States Government may observe) was not closed by
a Treaty which contained stipulations that the Conqueror should, either
altogether, or in a specified proportion, pay the debts of the conquered,
according to the usage which has long prevailed on this subject—No For-
eign State intervened in the war, or made any demand at the close of it,
that a Foreign debt should be recognised by the Conqueror.—The Creditors,
in this case, entered of their own free-will into a speculation which, if the
Confederates had prospered, would have been lucrative, but which their
failure has rendered the reverse.

Whether they have any right to complain that their debtors, the States
of the late Confederacy, yielded without making terms, on their behalf, with
the Conqueror; or that they accepted the repudiation of the debt as a con-
dition of their being restored to the union, or that they do not now contrive
some means of fulfilling their engagements with their creditors, are questions
which the Government of the United States may well refuse to entertain.—

The importance of the subject has led med to report at greater length than
I could have wished, but, for the reasons which I have stated, I am clearly of
opinion that Her Majesty’s Government ought not to comply with the prayer
of the Memorial from the holders of the Confederate Cotton Loan.

C. STATSFORMUEN

81
Fredstraktat med Italien af 1947

2743 Department of State 99

ANNEX XIV
ECONOMIC AND FINANCIAL PROVISIONS RELATING
TO CEDED TERRITORIES

1. The Successor State shall receive, without payment, Italian State and
para-statal property within territory ceded to it under the present Treaty, as
well as all relevant archives and documents of an administrative character or
historical value concerning the territory in question, or relating to property
transferred under this paragraph.

The following are considered as State or para-statal property for the pur-
pose of this Annex: movable and immovable property of the Italian State, of
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local authorities and of public institutions and publicly owned companies and
associations, as well as movable and immovable property formerly belonging
to the Fascist Party or its auxiliary organizations.

2. All transfers effected after September 3, 1943, of Italian State and para-
statal property as defined in paragraph 1 above shall be deemed null and void.
This provision shall not, however, extend to lawful acts relating to current
operations of State and para-statal agencies in so far as they concern the sale,
within normal limits, of goods ordinarily produced or sold by them in the
execution of normal commerciel arrangements or in the normal course of
governmental administrative activities **¥

6. The Government of the Successor State shall be exempt from the pay-
ment of the Italian public debt, but will assume the obligations of the Italian
State towards holders who continue to reside in the ceded territory, or who,
being juridical persons, retain their siége social or principal place of business
there, in so far as these obligations correspond to that portion of this debt
which has been issued prior to June 10, 1940, and is attributable to public
works and civil administrative services of benefit to the said territory but not
attributale directly or indirectly to military purposes.

Full proof of the source of such holdings may be required from the holders.

The Successor State and Italy shall conclude arrangements to determinc
the portion of the Italian public debt referred to in this paragraph and the
methods for giving effect to these provisions.

9. The property, rights and interests of Italian nationals permanently resi-
dent in the ceded territories at the coming into force of the present Treaty
shall, provided they have been lawfully acquired, be respected on a basis of
equality with the rights of nationals of the Successor State.

The property, rights and interests within the ceded territories of other Italian
nationals and also of Italian juridical persons, provided they have been law-
fully acquired, shall be subject only to such legislation as may be enacted from
time to time regarding the property of foreign nationals and juridical persons
generally.

Such property, rights and interests shall not be subject to retention or
liquidation under the provisions of Article 79 of the present Treaty, but shall
be restored to their owners freed from any measures of this kind and from
any other measure of transfer, compulsory administration or sequestration
taken between September 3, 1943, and the coming into force of the present
Treaty.***

82
Haile Selassie v. Cable and Wireless, Ltd. (no. 2)

STORBRITANNIEN, COURT OF APPEAL, 1939

Se ovenfor sag nr. 78.
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83
Schwerdtfeger mod den danske regering “Renhavedommen”

DANMARK, HOJESTERET, 1923
U.[ R, 1924, 64

Se nedenfor sag nr. 99.

D.STATSBORGERFORHOLD

84
Fall des Grafen Platen-Hallermund

PREUSSEN, STAATSGERICHTSHOF, 1868
v. Hol dorfls Allg. D« he Strafrechtszei 1860, 305

[Grev Platen-Hallermund var i 1866 udenrigsminister hos Kong Georg V
af Hannover. Efter at Preussen samme ar havde erklaret Hannover krig, for-
lod han i kongens felge Hannover og forblev sammen med kongen udenfor
hannoveransk og preussisk statsomrade. Efter at Presussen havde erobret og
indlemmet Hannover, blev der for den preussiske statsdomstol rejst anklage
mod ham for hejlorrederi ved, at han efter erobringen havde arbejdet for
provinsens lesrivelse fra Preussen. Som fravarende blev han demt til 15 Ars
tugthus.]

[Domstolen.] ***Nachdem der Angeklagte unter Anklage wegen Hoch-
verraths gestellt worden, nachdem die Vorladung desselben den gesetzlichen
Bestimmungen gemaiss erlassen und der Angeklagte nicht erschienen ist, so
muss derselbe als gestindig erachtet werden: in den Jahren 1867 und 1868
im Auslande als kgl. preussische Unterthan die Lossreissung der Provinz Han-
nover mit Anderen verabredet zu haben, ohne indessen schon zum Beginn von
Handlungen gekommen zu sein, durch welche die beabsichtigte That unmittel-
bar zur Ausfiilhrung gebracht werden sollte. Es steht ferner fest, dass der An-
geklagte als Preusse im Auslande Handlungen begangen hat, in denen alle
wesentlichen Merkmale des Hochverraths enthalten sind, wie derselbe nach
Art. 118 und 119 des hannéverschen und nach §§ 61 und 63 des preussischen
Strafgesetzes definirt ist. Das preussische Gesetz ist das mildere und war das-
selbe daher zur Anwendung zu bringen. Bei Abmessung der Strafe ist erwogen,
dass es sich hier um ein Unternehmen von bedeutender Tragweite handelte,
dass eine grosse Zahl von Personen zu diesem Zwecke gedungen worden sind
und zwar mit sehr erheblichen Geldmitteln zu einer Zeit, wo Kriegsgefahr
von aussen drohte. Wenn hiemach gegen die frither Verurtheilten eine zehn-
jahrige Zuchthausstrafe erkannt ist, so musste gegen den Grafen Platen
eine schirfere Ahndung fiir angemessen erachtet werden, weil derselbe als der-
jenige zu betrachten ist, durch dessen Vermittelung das ganze Unternehmen
ins Leben gerufen und geférdert worden ist.***
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E. REVOLUTIONAZR OMVALTNING

85

Peru-Dreyfus afferen!

Ved en kontrakt af 17. august 1869 solgte staten Peru to millioner tons
guano til det franske firma Dreyfus Fréres et Cie. i Paris. Samtidig fik firmaet
monopol pi salget i Europa med kolonier, og ved samme lejlighed patog det
sig at skaffe Peru et 1an. Gennem disse og andre transaktioner opnaede Dreyfus
Fréres nogle krav imod Perus regering, hvilket gav anledning til flere retssager
ved peruanske domstole.

For disse konflikter var lest, udbred der krig imellem Peru og Chile, hvilket
Perus finansminister Nicolas de Pierola benyttede til et statskup, hvorved han
styrtede den siddende regering og selv overtog hele magten som diktator. Pierolas
regering blev bl. a. anerkendt af England, Frankrig, Tyskland og Belgien. Den
3. april 1880 skrev Dreyfus Fréres et Cie. et brev til Perus nye prasident, hvor-
efter de anmodede ham om at afgere stridighederne og lovede at rette sig efter
hans afgerelse. Efter nye forhandlinger med det franske firma udstedte Pierola
en rekke dekreter, hvori han anerkendte de franske krav til et vist beleb, og
dette godkendtes af det franske firma.

Den 28. juni 1881, inden belabet var blevet betalt, tradte Pierola imidlertid
tilbage, og den gamle regering overtog atter magten. Den 25. oktober 1886
udstedtes en lov, der med hjemmel i forfatningens artikel 10 erklerede alle
Pierolas interne regeringsakter for ugyldige. Forfatningens artikel 10 erklarede
alle sidanne akter for ugyldige, som var udfardiget af personer, der havde til-
ranet sig magten imod forfatningen og lovene.

Peru nzgtede nu at anerkende de franske krav og sagsegte endog Dreyfus
Fréres ved engelsk domstol til at udbetale et beleb, som dette firma netop
havde fiet tilkendt ved engelsk domstol i en sag imod Perus guano kompagni
for eksport af guano. Man paberdbte sig herved, at alle Pierolas handlinger
ifolge loven af 25. oktober 1886 var ugyldige. Dommen gik dog imod dette
synspunkt bl. a. med felgende ord:

“Det er vanskeligt at se, hvorledes dette [gyldigheden af aftalerne med
Pierolas regering] kan afgeres af Perus ret. Det er et folkeretligt spergsmal
af yderste vigtighed, om borgerne i en fremmed stat kan eller ikke kan have
sddanne forbindelser, som fandtes i den foreliggende sag, med en regering, som
en sidan stat har anerkendt. — Jeg mi anse det for gzldende ret, at en eng-
lender eller en franskmand trygt kunne kontrahere med senor Pierolas rege-
ring, om ikke fer, si i hvert fald efter, at den var blevet anerkendt af hen-
holdsvis Englands og Frankrigs regering.”

Dommen lagde vagt pa, at Pierola havde haft kompetence til at forpligte
Peru, og sluttede med at fastsld, at den senere regering derefter havde pligt

1 James Brown Scott, The Hague Court Reports, 2. Series (1932), 31—-38. 16 A.J.I.L.
(1922) 480.
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til at opfylde de forpligtelser, som Pierola havde padraget staten. Resultatet
blev derfor, at Dreyfus Fréres blev frifundet.

Efter langvarige forhandlinger mellem Perus regering, Dreyfus Fréres og
den franske regering undertegnedes den 2. februar 1914 i Lima en fransk-
peruansk aftale om at lade tvisten afgere ved den sikaldte faste voldgiftsdom-
stol i Haag i overenssternmelse med reglerne i kap. 4 i 1. Haag-konvention af
18. oktober 1907 om fredelig bileggelse af internationale tvister. Samtidig
skulle en rzzkke mindre krav fra andre franske borgere pakendes.

Efter at parterne havde udpeget voldgiftsmandene og aftalt nzrmere regler
om voldgiften, tradte retten sammen i Haag, hvor kendelsen blev afsagt den
11. oktober 1921.

Voldgiftkendelsen fastslar, at Nicolas de Pierola var republikken Perus
overste chef og var anerkendt af flere europaziske lande. Han métte derfor
kunne forpligte Peru overfor udlandet, siledes at den efterfolgende (og op-
rindelige) regering métte vare bundet af hans aftaler. Endvidere siges det:
“Det er af underordnet betydning, at en peruansk lov af 25. oktober 1886 har
erkleret ‘alle interne regeringsakter udstedte af Nicolas Pierola ugyldige’,
eftersom denne lov ikke kan anvendes pa udlendinge, der har handlet i god
tro.”

Resultatet blev derfor, at Pierolas dekreter blev lagt til grund, og Peru blev
demt til at betale.
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86
The Fama

STORBRITANNIEN, HIGH COURT OF ADMIRALTY, 1804
5 C. Rob. Adm. 106

[I maj 1803, da England og Frankrig var i krig, beslaglagde englenderne
forskelligt gods tilherende en kebmand, der var pa rejse fra Louisiana, hvor
han herte hjemme, til Maryland. Kebmanden krzvede erstatning, idet han
gjorde gxldende, at Louisiana i 1803 var spansk omride, uanset at Spanien
og Frankrig i 1796 havde indgéet traktat om overdragelse af Louisiana til
Frankrig.]

[Sir W. Scott] ***The present question is a general one, respecting the
situation, in which the people of a distant settlement are placed, by a "I'reaty
of the State to which they undoubtedly belong, and by which they are
stipulated to be transferred to another power. The case proceeded for a
considerable time without dispute as to principle, on a mere enquiry into the
fact of possession; under an understanding, as I apprehended, that if posses-
sion had not been taken by France, the French character could not be deemed
to have attached. The question has however now been fully argued as to the
principle of law, whether the Treaty did not in itself confer full sovereignty
and right of dominion, and whether the inhabitants were not so ceded by that
Treaty, as to become immediately French subjects.**¥

It is to be observed then, that all corporeal property depends very much
upon occupancy. With respect to the origin of property, this is the sole founda-
tion, Quod nullius est ratione naturali occupanti id conceditur. So with regard
to transfer also, it is universally held in all systems of jurisprudence, that to
consummate the right of property, a person must unite the right of the thing
with possession.*** This is the general law of property, and applies, I con-
ceive, no less to the right of territory than to other rights. Even in newly
discovered countries, where a title is meant to be established, for the first time,
some act of possession is usually done and proclaimed as a notification of the
fact. In transfer, surely, whether the former rights of others are to be superseded,
and extinguished, it cannot be less necessary that such a change should be
indicated by some public acts, that all who are deeply interested in the event,
as the inhabitants of such settlements, may be informed under whose dominion,
and under what laws they are to live. This I conceive to be the general pro-
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priety of principle on the subject, and no less applicable to cases of territory,
than to property of every other description.

It will be only necessary to enquire then, whether the practice has been
conformable to what we might conceive to be the true principle of law. On
this point no doubt can be entertained. The Corps Diplomatique is full of
instances of this kind: Where stipulations of Treaties for ceding particular
countries are to be carried into execution, solemn instruments of cession are
drawn up, and adequate powers are formally given to the persons, by whom
the actual delivery is to be made. In modern times, more especially, such a
proceeding is become almost a matter of necessity, with regard to the colonial
establishments of the States of Europe, in the new world. The Treaties by
which they are affected may not be known to them for months after they are
made. Many articles must remain executory only, and not executed, till car-
ried into effect; and until that is done by some public act, the former sov-
ereignty must remain. Amongst the instances that might be cited to shew what
the practice has been on this subject, I will mention only a few.**¥*

I am of opinion, therefore, that on all the several grounds of reason or
practice, and judicial recognition, until possession was actually taken, the
inhabitants of New Orleans continued under the former sovereignty of Spain.
Then as to the fact of possession. There are undoubtedly some expressions in
these letters, which might raise a supposition, that the person who had arrived,
had taken possession on the part of the French Government. A letter from a
French Loyalist expresses “the expectation of French troops and a civil officer
to take possession, and make Frenchmen of us, who are now Spaniards.” It is
afterwards said that Citizen Laussart had arrived to take possession. A procla-
mation is issued by him, which is drawn up very much in the present tense;
but that mode of speaking is used also, I observe, relative to some circumstances
which had certainly not taken place, as “that the military Prefect brings with
him troops, &c.” when it is certain that not a soldier had appeared. From
other parts of the evidence, I think it is sufficiently clear that he was either
not the person who was charged with the act of taking possession, or that
some considerations had induced him to defer it. A letter written by him states,
“if the taking possession had passed,” etc. There is also the Convention entered
into: “That the French flag should enjoy the same privileges, as if the posses-
sion had actually been taken.” These passages strongly indicate that the actual
delivery had not passed. Then comes the certificate of the Spanish Governor,
accompanied by an instruction equally formal, from the American Consul.
These are, I think, decisive as to the fact. They state, that Citizen Laussart
had arrived in March to make the necessary arrangements, but that no cession
had taken place, and that he had never exercised any jurisdiction. On the
whole of this evidence I am led to conclude, either that Mr. Laussart was not
the person authorized to take possession, or that the act of cession had from
some causes been deferred. In this situation of things, it appears to me, upon
the grounds before stated, that the colony must be considered as continuing,
at the time of capture, under the dominion of Spain, and consequently that
these persons, as Spanish subjects, are entitled to restitution.

10 Studicbog i Folkeret
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87
The Foltina

STORBRITANNIEN, HIGH COURT OF ADMIRALTY, 1814
1 Dodson 450

[Under den dansk-engelske krig 1807—1814 overgav den danske o Helgo-
land sig til de engelske sostridskricfter. Overgivelsen fandt sted den 5. sep-
tember 1807, da ven blev taget i besiddelse af englenderne, men den formelle
overdragelse fandt ferst sted ved krigens afslutning, jfr. Kiclerfreden af 1t
januar 1814, artikel 3, der bestemmer folgende:

“Hans Majestzt Kongen af det Forenede Kongerige Storbritannien og Ir-
land samtykker i at tilbagegive til Hans Majestart Kongen af Danmark alle de
besiddelser og kolonier, der er erobret af de britiske styrker i lobet af den fore-
liggende krig, med undtagelse af sen Helgoland, over hvilken Hans britiske
Majestet forbeholder sig den fulde og hele suverxnitet.”

Den 15. december 1811 bemargtigede englenderne sig et fjendtligt skib, Fol-
tina, der 14 for anker pid Helgolands red, og stillede det for admiralitetsretten,
der skulle afgore, om skib og ladning kunne konfiskeres til fordel for the Lord
High Admiral. Det afgorende var her, om stedet for bemaxgtigelsen kunne
siges at veere britisk territorium.]

[Sir W. Scott.] This is the case of a vessel which was taken in the roadstead
of Heligoland, not at the time of the surrender of the island, but afterwards,
and the seizure is represented to have taken place within the harbor.***

But the chief point to be considered is, whether, at the time this seizurc
was made, Heligoland formed part of the dominions of the crown of Great
Britain or not. The island, it appears, had been conquered and taken possession
of by British forces, but the conquest had not been confirmed to this country
by a trcaty of peace. It was a firm capture in war, but was still subject to a
kind of latent title in the enemy, by which he might have recovered it at the
conclusion of the war, provided this country would have consented to its resti-
tution.

It is somewhat extraordinary that, in the course of the numerous and long
wars in which this country has been engaged, no case should have been deter-
mined which might serve as a guide to the court in the decision of the present
question. ¥*¥

No point is more clearly settled in courts of common law than that a con-
quered country forms immediately part of the king’s dominions. (Campbell v.
Hall, Cowper’s Rep. 208). In a late instance, we know that an island so
acquired (Guadaloupe) was transferred to a third power, subject, undoubtedly,
to the shadowy right of the former proprietor. It is said, that a conquest of
this kind may be re-acquired flagranti bello by the state from which it was
taken; but so may other possession, though forming part of the original and
established dominions of the crown of this country, if the enemy has it in his
power to make the conquest. The same observation is applicable to the Isle
of Wight, as well as to Heligoland, for the enemy has the same right to make
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a conquest of onc as the other. It is said that the enemy may recover back the
island of Heligoland when peacc takes place; but it is equally true that the
conqueror may retain it if he can; and, if nothing is said about it in the treaty,
it remains with the possessor, whose title cannot afterwards be called in question.
The distinction between the two species of territories is, in fact, rather more
formal than real and substantial, at least I must profess my inability tc see any
distinction between them that can materially affect the present question. The
power of the British government was full and complete; and, though the Lords
Commissioners of the Admiralty might not have interposed the particular
authority with which they are invested, yet the crown had exercised its author-
ity, and the admiralty, as thc grantee of the crown, would succeed to its rights.
It might have erected a court there, for the exercise of admiralty jurisdiction;
and, if it did not, I presume that it only refrained from so doing because it
was not thought that public convenience required it. The encmy certainly had
no right to say that a court of that kind should not be there crected. Under
the circumstances, I think there is no solid ground for the distinction that has
been taken; and though I am by no means disposed, at this time of day, to
enlarge the bounds of the ancient grant from the crown to the Lord High
Admiral, which is now become of less consequency, yet it is the duty of the
court to maintain ancient landmarks. I shall pronounce for the claim of the
admiralty, and condemn this ship as droits of admiralty.

88
The Minquiers and Ecrehos Case

DEN INTERNATIONALE DOMSTOL, DOM 1933
1. C. J. Reports 1953, 47

[Minquiers og Fcrehos grupperne cr beliggende mellem den britiske kanal-s
Jerscy og den [ranske kyst og bestir hver for sig af to eller tre beboelige sma-
ger, mange mindre holme, og et stort antal klippeskaer. Sivel det Forenede
Kongedemme som Frankrig mente sig i besiddelse af suveraniteten over disse
ogrupper. I 1950 afsluttede de to stater en serlig overenskomst hvorefter spergs-
malet skulle forelegges den Internationale Domstol til afgoerelse.]

[Domstolen:] Both Parties contend that they have respectively an ancient or
original title to the Ecrehos and the Minquiers, and that their title has always
been maintained and was never lost. The present case does not therefore pre-
sent the characteristics of a dispute concerning the acquisition of sovercignty
over terra nullius.

The United Kingdom Government derives the ancient title invoked by it
from the conquest of England in 1066 by William, Duke of Normandy. By this
conquest England became united with the Duchy of Normandy, including the
Shannel Islands, and this union lasted until 1204 when King Philip Augustus
of France drove the Anglo-Norman forces out of Continental Normandy. But
his attempts to occupy also the Islands were not successful, except for brief pe-

10*
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riods when somc of them were taken by French forces. On this ground the
United Government submits the view that all of the Channel Islands, including
the Ecrehos and the Minquiers, remained, as before, united with England and
that this situation of fact was placed on a legal basis by subsequent Treaties
concluded between the English and French Kings.

The French Government does not dispute that the Islands of Jersey, Guern-
sey, Alderney, Sark, Herm and Jethou continued to be held by the King of
England; but it denies that the Ecrehos and Minquiers groups were held by
him after the dismemberment of the Duchy of Normandy in 1204. After that
event, these two groups were, it is asserted, held by the King of France together
with some other islands close to the continent, and reference is made to the
same medieval Treaties as those which are invoked by the United Kingdom
Government. #%#

[Domstolen gir derefter over til at undersoge disse traktater samt andre hi-
storiske dokumenter og forhold som parterne havde péiberabt sig, men kommer
til det resultat at man ikke pi dette grundlag alene kan drage definitive konklu-
sioner med hensyn til suverzniteten over egrupperne, hvorfor afgerelsen ma
bero pa bevisligheder vedrerende den faktiske besiddelse af sgrupperne. Forst
undersoges forholdene vedrerende Ecrehos-gruppen. Efter at have skildret ud-
viklingen fra middelaldercn og op til det 18. irhundrede fortsztter dommen:]

From the beginning of the nineteenth century the connection between the
Ecrchos and Jersey became closer again because of the growing importance of
the oyster fishery in the waters surrounding the islets, and Jersey authorities
took, during the subsequent period, action in many ways in respect of the islets.
Of the manifold facts invoked by the United Kingdom Government, the Court
attaches in particular, probative value to the acts which relate to the exercise
of jurisdiction and local administration to legislation.

In 1826 criminal proceedings were instituted before the Royal Court of Jer-
sey against a Jerseyman for having shot at a person on the Ecrehos. Similar judi-
cial proceedings in Jersey in respect of criminal offences committed on the
Ecrehos took place in 1881, 1883, 1891, 1913 and 1921. On the evidence pro-
duced the Court is satisfied that the Courts of Jersey, in criminal cases such as
these, have no jurisdiction in the matter of a criminal offence committed out-
side the Bailiwick of Jersey, even though the offence be committed by a British
subject resident in Jersey, and that Jersey authorities took action in these cases
because the Ecrehos were considered to be within the Bailiwick. These facts
show therefore that Jersey courts have exercised criminal jurisdiction in re-
spect of the Ecrehos during nearly a hundred years.

Evidence produced shows that the law of Jersey has for centuries required
the holding of an inquest on corpses found within the Bailiwick where it was
not clear that death was due to natural causes. Such inquests on corpses found
at the Ecrehos were held in 1859, 1917 and 1948 and are additional evidence
of the exercise of jurisdiction in respect of these islets.

Since about 1820, and probably earlier, persons from Jersey have erected and
maintained some habitable houses or huts on the islets of the Ecrehos, where
they have stayed during the fishing season. Some of these houses or huts have,
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for the purpose of parochial rates, been included in the records of the Parish
of St. Martin in Jersey, which have been kept since 1889, and they have been
assessed for the levying of local taxes. Rating schedules for 1889 and 1950
were produced in evidence.

A register of fishing boats for the port of Jersey shows that the fishing boat
belonging to a Jersey fisherman, who lived permanently on an islet of the Ecre-
hos for more than forty years, was entered in that register in 1872, the port or
place of the boat being indicated as “Ecrehos Rocks”, and that the licence of
that boat was cancelled in 1882. According to a letter of June, 1876, from the
Principal Customs Officer of Jersey, an official of that Island visited occa-
sionally the Ecrehos or the purpose of endorsing the licence of that boat.

It is established that contracts of sale relating to real property on the Ecrehos
islets have been passed before the competent authorities of Jersey and registered
in the public registry of deeds of that island. Examples of such registration of
contracts are produced for 1863, 1881, 1884 and some later years.

In 1884, a custom-house was established in the Ecrehos by Jersey customs
authorities. The islets have been included by Jersey authorities within the scope
of their census enumerations, and in 1901 an official enumerator visited the
islets for the purpose of taking the census.

These various facts show that Jersey authorities have in several ways exer-
cised ordinary local administration in respect of the Ecrehos during a long
period of time.

By a British Treasury Warrant of 1875, constituting Jersey as a Port of the
Channel Islands, the “Ecrehos Rocks” were included within the limits of that
port. This legislative Act was a clear manifestation of British sovereignty over
the Ecrehos at a time when a dispute as to such sovereignty had not yet arisen.
The French Government protested in 1876 on the ground that this Act dero-
gated from the Fishery Convention of 1839. But this protest could not deprive
the Act of its character as a manifestation of sovereignty.

Of other facts which throw light upon the dispute, it should be mentioned
that Jersey authorities have made periodical official visits to the Ecrehos since
1885, and that they have carried out various works and constructions there,
such as a slipway in 1893, a signal post in 1910 and the placing of a mooring
buoy in 1939.

The French Government, in addition to the alleged original feudal title
considered above, has invoked the fact that the States of Jersey in 1646 pro-
hibited the inhabitants of Jersey from fishing without special permission at the
Ecrehos and the Chausey Islands, and that they restricted visits to the Ecrehos
in 1692 because of the war between England and France. This shows, it is con-
tended, that the Ecrehos were not considered as British territory. But the Court
does not consider that this is the necessary or natural inference to be drawn
from these facts.

In the course of the diplomatic exchanges between the two Governments in
the beginning of the nineteenth century concerning fisheries off the coast of
Cotentin, the French Ambassador in London addressed to the Foreign Office a
Note, dated June 12th, 1820, attaching two charts sent from the French Mini-
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stry of Marine to the French Ministry of Foreign Affairs purporting to delimit the
areas within which the fishermen of each country were entitled to exclusive
rights of fishery. In these charts a blue line marking territorial waters was
drawn along the coast of the French mainland and round the Chausey Islands,
which were indicated as French, and a red line marking territorial waters was
drawn round Jersey, Alderney, Sark and the Minquirs, which were indicated
as British. No line of territorial waters was drawn round the Ecrehos group, one
part of which was included in thc red line for Jersey and consequently marked
as belonging to Great Britain and the other part apparently treated as res nul-
lius. When the French Government in 1876 protested against the British Trea-
sury Warrant of 1875 and challenged British sovereignty over the Ecrehos, it
did not itsclf claim sovercignty, but continued to treat the Ecrehos as res nullius.
In a letter of March 26th, 1884, from the French Ministry of Foreign Afairs to the
French Minister of Marine, it was stated that the British Government had not
ccased to claim the Ecrchos as a dependency to the Channel Islands, and it
was suggested that French fishermen should be prohibited access to the Ecre-
hos. It does not appear that any such measure was taken, and subsequently, in
a Note to the Foreign Office of December 15th, 1886, the French Government
claimed for the [irst time sovereignty over the Ecrehos “a la lumiére des nou-
velles données historiques et géologiques™.

The Court, being now called upon to appraise the relative strength of the
opposing claims to sovereignty over the Ecrehos in the light of the facts con-
sidered above, finds that the Ecrehos group in the beginning of the thirteenth
century was considered and trecated as an integral part of the fief of the Chan-
nel Islands which were held by the English King, and that the group continued
to be under the dominion of that King, who in the beginning of the fourteenth
century exercised jurisdiction in respect thereof. The Court further finds that
British authorities during the greater part of the nineteenth century and in the
twenticth century have exercised State functions in respect of the group. The
French Government, on the other hand, has not produced evidence showing
that it has any valid title to the group. In such circumstances it must be con-
cluded that the sovereignty over the Ecrehos belongs to the United King-
dom. ***

[Derefter underseges Minquires-gruppens forhold med tilsvarende resultat,
hvorefter der konkluderes:]

In such circumstances, and having regard to the view expressed above with
regard to the evidence produced by the United Kingdom Government, the
Court is of opinion that the sovereignty over the Minquirs belongs to the United
Kingdom.

For these reasons,

The Court,

unanimously,

finds that the sovereignty over the islets and rocks of the Ecrehos and Min-
quiers groups, in so far as these islets and rocks are capable of appropriation,
belongs to the United Kingdom.
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89
Case Concerning Sovereignty Over Certain Frontier Land

DEN INTERNATIONALE DOMSTOL, DOM 1959
I. C. J. Reports 1939, 209

[T 1957 blev der mellem den belgiske og den hollandske regering indgict en
overenskomst hvorefter den Internationale Domstol skulle afgere hvem af par-
terne der havde suverzniteten over nogle smaarealer pi gransen mellem Bel-
gien og Holland der i zldre dokumenter cr kendt under betcgnelsen “Nos. 91 og
92, Section A, Zondereygen.” Gransen mellem den belgiske kommune Baerle-
Duc og den hollandske kommune Baarle-Nassau forleber ikke, som szdvanligt,
langs en linie, men hver af kommunerne har enklaver beliggende i den anden.
Parcellerne nos. 91 og 92 er beliggende i den hollandske kommune, men haxv-
dedes af Belgien at udgere enklaver af den belgiske kommune, hvilket blev
hestridt fra hollandsk side. Uklarheden om retstilstanden hang sammen med en
uoverensstemmelse mellem to historisk betydningsfulde dokumenter. I irene
efter de to staters adskillelse havde man segt gransen mellem de to kommuner,
der nu tillige var blevet statsgranse, reguleret og fikscret. I 1841 blev der af de
to kommuner oprettet og undertegnet en protokol (i dommen betegnet “the
Communal Minute”) om fordelingen der under “Section A Zondereygen” indc-
holder felgende bestemmelse:

“Lodderne numrene 78 til 111 inclusive tilherer kommunen Baarle-Nas-
sau”.

P3 regeringsplan blev der i 1842 indgact ¢n grensetraktat der bl. a. bestemte
at status quo skulle opretholdes [or si vidt angér dc her omhandlede kommu-
ner. Efter traktaten skulle en blandet grirnsckommission [iksere gransen i over-
ensstemmelse hermed. Dette skete ved en beskrivelsesprotokol (“Descriptive
Minute”), knyttet til en gransekonvention af 8. august 1943, der vedrerende
Sektion A indeholdt felgende bestemmelse:

“Lodderne numrene 78 til 90 inclusive tilherer kommunen Baarle-Nassau.
Lodderne numrene 91 og 92 tilherer Bacrle-Duc.
Lodderne numrene 93 til 111 inclusive tilherer Baarle-Nassau.”

[Dommen:] The Belgian Government relies upon the above quoted terms of
the Communal Minute as they appear in the Descriptive Minute annexed to
the Boundary Convention and as having the same force and effect as if inserted
therein, for the purpose of showing that the disputed plots have thus been re-
cognized as belonging to the commune of Baerle-Duc. It follows, in its view,
that in accordance with the terms of the Boundary Convention sovereignty over
these plots belongs to Belgium.

On its side, the Netherlands Government itself claims to have a title to
sovereignty over the disputed plots and at the same time it challenges the vali-
dity of the title invoked by the Belgian Government. It relies upon the follow-
ing grounds:

In the first place, it maintains that the Boundary Convention of 1843 did
not by its terms do any more than recognize the existence of the status quo and



152 STATSTERRITORIET Sag 89

did not determine what that estatus quo was; that accordingly the status quo
must be determined in accordance with the Communal Minute under which
sovereignty over the disputed plots was recognized as vested in the Netherlands.

Alternatively, the Netherlands Government maintains that, even if the Boun-
dary Convention purpoted to determine the sovereignty over the disputed plots,
this was vitiated by mistake and did not carry out the intention of the Partics.
It contends that a mere comparison between the terms of the Communal Mi-
nute and the Descriptive Minute establishes this. It states that it is not neces-
sary to establish the origin of the mistake because the mistake itself is apparent
on the face of the two documents. In support, however, of its contention that a
mistake did occur, it advances an hypothesis, as to the origin and consequences
of the alleged mistake, which will be adverted to later.

As a further alternative, the Netherlands Government submits that, should
it be held that the Boundary Convention determined the sovereignty in re-
spect of the disputed plots and it is not vitiated by mistake, acts of sovereignty
exercised by it since 1843 over the plots have displaced the legal title flowing
from the Boundary Convention and have established sovereignty in the Nether-
lands.

The Court will proceed to deal with these three grounds in the order in
which they have been presented by the Netherlands.***

[Efter at domstolen har afvist de to ferste af disse hollandske pistande vender
den sig til den tredie:]

The final contention of the Netherlands is that if sovereignty over the disput-
ed plots was vested in Belgium by virtue of the Boundary Convention, acts of
sovereignty exercised by the Netherlands since 1843 have established sovereignty
in the Netherlands.

This is a claim to sovereignty in derogation of title established by treaty.
Under the Boundary Convention, sovereignty resided in Belgium. The question
for the Court is whether Belgium has lost its sovereignty, by non-assertion of its
rights and by acquiescence in acts of sovereignty alleged to have been exercised
by the Netherlands at different times since 1843.

As to the question whether Belgium ever relinquished its sovereignty over the
disputed plots, it is to be observed that Belgian military staff maps since their
first publication in 1874 have shown these plots as Belgian territory. The plots
were included in Belgian survey records from 1847 to 1852, when one plot for
some reason was struck out but restored about 1890, since which time both
have continued to appear therein. Transfer deeds relating to one of the plots
were entered in the Records of the Survey authorities at Baerle-Duc in 1896
and 1904.

In 1843, the plots were uncultivated land, of which one was described by the
Netherlands as being in 1860—1863 “a clearing of heathland”. The Nether-
lands state that since 1866 the use to which both plots have been put has
changed a number of times, although the nature and dates of these changes are
not stated. Prior to 1906 some transfers of land were recorded in the Office of
Baarle-Nassau. In 1906 some houses were erected upon part of plot 91 and
thereafter further transfers of lands were recorded in that Office. Since that
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time also, registrations of births, deaths and marriages of inhabitants of these
houses have been entered in the Baarle-Nassau Communal Register. It is stated
by Belgium that these houses, constructed round the Baarle-Nassau (frontier)
station built by the Netherlands Government, were occupied by Netherlands
officials.

Some time after their erection, a Belgian inspector of survey, having visited
Baarle-Nassau, found that plots 91 and 92, entered in the Belgian survey, were
also entered in the Netherlands survey. Official Belgian enquiries were then
initiated, and finally, in July 1914, the Director of the Survey at Antwerp in-
formed the Belgian Minister for Finance that he thought it necessary for the
matter to be submitted to the Belgian Ministry for Foreign Affairs. The First
World War then intervened. In December 1919 the file was transmitted to that
Ministry.

Following examination by that Ministry, the Belgian Minister at The Hague
in August 1921 drew the attention of the Netherlands Government to the fact
that the two disputed plots and two other plots belonging to Baerle-Duc were
entered in the survey documents of both States. The Netherlands Minister for
Foreign Affairs replied on 6 October 1922, when he acknowledged that the two
other plots were Belgian and should be struck out of the Netherlands survey
documents, but for the first time it was claimed that the Communal Minute
had been inaccurately reproduced in the Descriptive Minute and that plots 91
and 92 belonged to the Netherlands. Since then, sovereignty over these two plots
has been the subject of dispute between the two States.

The Netherlands relies, in addition to the incorporation of the plots in the
Netherlands survey, the entry in its registers of land transfer deeds and registra-
tions of births, deaths and marriages in the communal register of Baarle-Nas-
sau, on the fact that it has collected Netherlands land tax on the two plots
without any resistance or protest on the part of Belgium.

Belgium’s reply is that it was quite unaware that tax was being collected;
that neither plot was under Belgian law liable to its land tax, since both plots
were until recent years uncultivated and one of them was State property. This
explanation is disputed by the Netherlands Government.

Reliance is also placed by the Netherlands upon certain proceedings taken by
the commune of Baerle-Duc before a Breda tribunal in 1851. These proceedings
were concerned with a proposed sale of a large area of heathland over which the
commune of Baerle-Duc claimed to have certain rights of usufruct. This area
included part of the disputed plots.

A further act relied upon by the Netherlands is the sale by the Netherlands
State, publicy announced in the year 1833, of the heathland above referred to.
The Belgian Government states that the fact that this area included part of
the disputed plots escaped its notice.

The Netherlands also claims that Netherlands laws, more particularly in
regard to rents, were applied to houses built on the plots.

Finally, the Netherlands places reliance upon the grant of a railway concession
which related to a length of line, a small portion of which passed through the
disputed plots.
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The weight to be attached to the acts relied upon by the Netherlands must
be determined against the background of the complex system of intermingled
enclaves which existed. The difficulties confronting Belgium in detecting en-
croachments upon, and in exercising, its sovereignty over these two plots, sur-
rounded as they were by Netherlands territory, are manifest. The acts relied
upon are largely of a routine and administrative character performed by local
officials and a consequence of the inclusion by the Netherlands of the disputed
plots in its Survey, contrary to the Boundary Convention. They are insufficient
to displace Belgian sovereignty established by that Convention.

During the years 1889 to 1892 efforts were made by the two States to achieve
a regular and continuous frontier line between them in this region through ex-
changes of territory. A new Mixed Boundary Commission, which met during
those years, finally prepared a Coonvention which was signed by the plenipoten-
tiaries of the two States in 1892, but which was never ratified. Under the terms
of the Convention, Belgium agreed to cede to the Netherlands, inter alia, the
two disputed plots. The Netherlands urged that this should not be read against
it since the Convention was not ratified and since little importance had attached
to the two plots in question and it had allowed itself to be mislet by the text
Descriptive Minute and the significance of any cession was not the subject of
consideration.

The unratified Convention of 1892 did not, of course, create any legal rights
or obligations, but the terms of the Convention itself and the contemporaneous
events show that Belgium at that time was asserting its sovereignty over the two
plots, and that the Netherlands knew it was so doing. In a letter of 20 August
1890, the Belgian Minister for Foreign Affairs had informed the Netherlands
Minister in Brussels that an enclave, intersected by the railway from Turnhout
to Tilburg, had been omitted from the list of territories to be ceded by Belgium
to the Netherlands. This enclave comprised the disputed plots; they were incor-
porated in the Convention of 1892 and subsequently specifically covered by a
separate Declaration of December of that year. The Netherlands did not in
1892, or at any time thereafter until the dispute arose between the two States in
1922, repudiate the Belgian assertion of sovereignty.

Having examined the situation which has obtained in respect of the disputed
plots and the facts relied upon by the two Governments, the Court reaches the
conclusion that Belgian sovereignty established in 1843 over the disputed plots
has not been extinguished.

For these reasons,
The Court,
by ten votes to four,
finds that sovereignty over the plots shown in the survey and known from 1836

to 1843 as Nos. 91 and 92, Section A, Zondereygen, belongs to the Kingdom of
Belgium.
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B. TERRITORIETS BESTANDDELE OG
UDSTRAKNING

90
Convention on the Territorial Sea and the Contiguous Zone

Genéve 1958 .

Art. 1. 1. The sovereignty of a State extends, beyond its land territory and
its internal waters, to a belt of sea adjacent to its coast, described as the terri-
torial sea.

2. This sovereignty is exercised subject to the provisions of these articles and
to other rules of international law.

Art. 2. The sovereignty of a coastal State extends to the air space over the
territorial sea as well as to its bed and subsoil.

Art. 3. Except where otherwise provided in these articles, the normal base-
line for measuring the breadth of the territorial sea is the law-water line along the
coast as marked on large-scale charts officially recognized by the coastal state.

Art. 4. 1. In localities where the coast line is deeply indented and out into, or
if there is a fringe of islands along the coast in its immediate vicinity, the me-
thod of straight baselines joining appropriate points may be employed in draw-
ing the baseline from which the breadth of the territorial sea is measured.

2. The drawing of such baselines must not depart to any appreciable extent
from the general direction of the coast, and the sea areas lying within the lines
must be sufficiently closely linked to the land domain to be subject to the
régime of internal waters.

3. Baselines shall not be drawn to and from low-tide elevations, unless light-
houses or similar installations which are permanently above sea level have been
built on them.

4. Where the method of straight baselines is applicable under the provisions
of paragraph 1, account may be taken, in determining particular baselines, of
economic interests peculiar to the region concerned, the reality and the impor-
tance of which are clearly evidenced by a long usage.

5. The system of straight baselines may not be applied by a State in such a
manner as to cut off from the high seas the territorial sea of another State.

6. The coastal State must clearly indicate straight baselines on charts, to
which due publicity must be given.

Art. 5. 1. Waters on the landward side of the baseline of the territorial sea
{orm part of the internal waters of the State.

2. Where the establishment of a straight baseline in accordance with article
4 has the effect of enclosing as internal waters areas which previously had been
considered as part of the territorial sea or of the high seas, a right of innocent
passage, as provided in articles 14 to 23, shall exist in those waters.

Art. 6. The outer limit of the territorial sea is the line every point of which is
at a distance from the nearest point of the baseline equal to the breadth of the
territorial sea.
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Art. 7. 1. This article relates only to bays the coasts of which belong to a
single State.

2. For the purposes of these articles, a bay is a well-marked indentation whose
penetration is in such proportion to the width of its mouth as to contain land-
locked waters and constitute more than a mere curvature of the coast. An in-
dentation shall not, however, be regarded as a bay unless its area is as large as,
or larger than, that of the semi-circle whose diameter is a line drawn across the
mouth of that indentation.

3. For the purpose of measurement, the area of an indentation is that lying
between the low-water mark around the shore of the indentation and a line
joining the low-water marks of its natural entrance points. Where, because of
the presence of islands, an indentation has more than one mouth, the semi-circle
shall be drawn on a line as long as the sum total of the lengths of the lines
across the different mouths. Islands within an indentation shall be included as
if they were part of the water area of the indentation.

4. If the distance between the low-water marks of the natural entrance points
of a bay does not exceed twenty-four miles, a closing line may be drawn between
these two low-water marks, and the waters enclosed thereby shall be considered
as internal waters.

5. Where the distance between the low-water marks of the natural entrance
points of a bay exceeds twenty-four miles, a straight baseline of twenty-four
miles shall be drawn within the bay in such a manner as to enclose the maxi-
mum area of water that is possible with a line of that length.

6. The foregoing provisions shall not apply to so-called “historic” bays, or in
any case where the straight baseline system provided for in article 4 is applied.

Art. 10. 1. An island is a naturally-formed area of land, surrounded by water,
which is above water at high-tide.

2. The territorial sea of an island is measured in accordance with the provi-
sions of these articles.

Art. 24. 1. In a zone of the high seas contiguous to its territorial sea, the coa-
stal State may exercise the control necessary to:

(a) Prevent infringement of its customs, fiscal, immigration or sanitary regu-

lations within its territory or territorial sea;

(b) Punish infringement of the above regulations committed within its terri-

tory or territorial sea.

2. The contiguous zone may not extend beyond twelve miles from the base-
line from which the breadth of the territorial sea is measured.

3. Where the coasts of two States are opposite or adjacent to each other,
neither of the two States is entitled, failing agreement between them to the con-
trary, to extend its contiguous zone beyond the median line every point of which
is equidistant from the nearest points on the baselines from which the breadth
of the territorial seas of the two States is measured.
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91
Convention on the Continental Shelf

Gentve 1958

Art. 1. For the purpose of these articles, the term “continental shelf” is used
as referring (a) to the seabed and subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sea, to a depth of 200 metres or,
beyond that limit, to where the depth of the superjacent waters admits of the
exploitation of the natural resources of the said areas; (b) to the seabed and
subsoil of similar submarine areas adjacent to the coasts of islands.

Art. 2. 1. The coastal State exercises over the continental shelf sovereign rights
for the purpose of exploring it and exploiting its natural resources.

2. The rights referred to in paragraph 1 of this article are exclusive in the
sense that if the coastal State does not explore the continental shelf or exploit its
natural resources, no one may undertake these activities, or make a claim to
the continental shelf, without the express consent of the coastal State.

3. The rights of the coastal State over the continental shelf do not depend
on occupation, effective or national, or on any express proclamation.

4. The natural resources referred to in these articles consist of the mineral
and other non-living resources of the sea-bed and subsoil together with living
organisms belonging to sedentary species, that is to say, organisms which, at the
harvestable stage, either are immobile on or under the sea-bed or are unable to
move except in constant physical contact with the sea-bed or the subsoil.

Art. 3. The rights of the coastal State over the continental shelf do not affect
the legalstatus of the superjacent waters as high seas, or that of the airspace
above those waters.

Art. 4. Subject to its right to take reasonable measures for the exploration of
the continental shelf and the exploitation of its natural resources, the coastal
State may not impede the laying or maintenance of submarine cables or pipe
lines on the continental shelf.

Art. 5. 1. The exploration of the continental shelf and the exploitation of its
natural resources must not result in any unjustifiable interference with naviga-
tion, fishing or the conservation of the living resources of the sea, nor result
in any interference with fundamental oceanographic or other scientific research
carried out with the intention of open publication.

2. Subject to the provisions of paragraphs 1 and 6 of this article, the coastal
State is entitled to construct and maintain or operate on the continental shelf
installations and other devices necessary for its exploration and the exploitation
of its natural resources, and to establish safety zones around such installations
and devices and to take in those zones measures necessary for their protection.

3. The safety zones referred to in paragraph 2 of this article may extend to a
distance of 500 metres around the installations and other devices which have
been erected, measured from each point of their outer edge. Ships of all nationa-
lities must respect these safety zones.

4. Such installations and devices, though under the jurisdiction of the coastal
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State, do not possess the status of islands. They have no territorial sea of their
own, and their presence does not affect the delimitation of the territorial sea
of the coastal State.

5. Due notice must be given of the construction of any such installations, and
permanent means for giving warning of their presence must be maintained. Any
installations which are abandoned or disused must be entirely removed.

6. Neither the installations or devices, nor the safety zones around them, may
be established where interference may be caused to the use of recognized sea
lanes essential to international navigation.

7. The coastal State is obliged to undertake, in the safety zones, all appropriate
measures for the protection of the living resources of the sea from harmful
agents.

8. The consent of the coastal State shall be obtained in respect of any re-
search concerning the continental shelf and undertaken there. Nevertheless, the
coastal State shall not normally withhold its consent if the request is submitted
by a qualified institution with a view to purely scientific research into the physi-
cal or biological characteristics of the continental shelf, subject to the proviso
that the coastal State shall have the right, if it so desires, to participate or to
be represented in the research and that in any event the results shall be pub-
lished.

92

Convention on Fishing and Conservation of the Living
Resources of the High Seas

Genéve 1958

Art. 6. 1. A coastal State has a special interest in the maintenance of the pro-
ductivity of the living resources in any area of the high seas adjacent to its
territorial sea.

Art. 7. 1. Having regard to the provisions of paragraph 1 of article 6, any
coastal State may, with a view to the maintenance of the productivity of the
living resources of the sea, adopt unilateral measures of conservation appropriate
to any stock of fish or other marine reources in any area of the high seas ad-
jacent to its territorial sea, provided that negotiations to that effect with the
other States concerned have not led to an agreement within six months.

2. The measures which the coastal State adopts under the previous paragraph
shall be valid as to other States only if the following requirements are fulfilled:

(a) That there is a need for urgent application of conservation measures in

the light of the existing knowledge of the fishery;

(b) That the measures adopted are based on appropriate scientific findings;

{c) That such measures do not discriminate in form or in fact against foreign

fishermen.

3. These measures shall remain in force pending the settlement, in accor-
dance with the relevant provisions of this Convention, of any disagreement as
to their validity.
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4. If the measures are not accepted by the other States concerned, any of the
parties may initiate the procedure contemplated by article 9. Subject to para-
graph 2 of article lo, the measures adopted shall remain obligatory pending the
decision of the special commission.

5. The principles of geographical demarcation as defined in article 12 of the
Convention on the Territorial Sea an the Contiguous Zone shall be adopted
when coasts of different States are involved.

Art. 9. 1. Any dispute which may arise between States under articles 4, 5, 6,
7 and 8 shall, at the request of any of the parties, be submitted for settlement to
a special commission of five members, unless the parties agree to seek a solution
by another method of peaceful settlement, as provided for in Article 33 of the
Charter of the United Nations.

93
Convention on International Civil Aviation

CHICAGO 1944

Art. 1. The contracting States recognize that every state has complete and
exclusive sovereignty over the airspace above its territory.

Art. 2. For the purpose of this Convention the territory of a state shall be
deemed to be the land areas and territorial waters adjacent thereto under the
sovereignty, suzerainty, protection or mandate of such state.

94
Fisheries Case

DEN INTERNATIONALE DOMSTOL, DOM, 1951
1. C. J. Reports 1951, 116

[Den 28. september 1949 indgav Storbritannien anmeldelse til den Inter-
nationale Domstol om segsméal mod Norge. Stridens genstand blev heri an-
givet siledes: “The subject of the dispute is the validity or otherwise under
international law of the lines of delimitation of the Norwegian fisheries zone
laid down by the Royal Decree of 1935 for that part of Norway which is
situated northward of 66°28,8’ North Latitude.” Og videre: “... the question
at issue between the two Governments is whether the lines prescribed by the
Royal Decree of 1935 as the base-lines for the delimitation of the fisheries
zone have or have not been drawn in accordance with the applicable rules of
international law.”

Der blev under proceduren opndet enighed om, (1) at Norge er berettiget
til et soterritorium af 4 semils bredde, og (2) at Norge i kraft af historisk ad-
komst til fjorde og sunde kan gere krav pd de vandarealer, der ligger mellem
ebrezmmer og Norges hovedland, enten som indre farvande eller som seterri-
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torium. Det var herved praciseret, at striden alene drejede sig om hvorvidt
basislinier kan drages uden om den norske skjergird, og i s fald efter hvilke
principper. Det Forenede Kongedemmes pastand blev herefter udformet
pa den made, at man ferst opstillede en rakke principper herfor, og derefter
pastod, at Norge ikke overfor det Forenede Kongedemme er berettiget til at
handhave krav pa vande, der ikke dakkes, nir soterritoriet bestemmes i over-
ensstemmelse med de opstillede principper. Den norske regerings pastand led
saledes:

“Having regard to the fact, that the Norwegian Royal decree of July 12th,
1935, is not inconsistent with the rules of international law binding upon Nor-
way, and

having regard to the fact that Norway possesses, in any event anhistoric
title to all the waters included within the limits laid down by that decree,

May it please the Court,

in one single judgment,

rejecting all submissions to the contrary,

to adjudge and declare that the delimination of the fisheries zone fixed
by the Norwegian Royal Decree of July 12th, 1935, is not contrary to inter-
national law.”

I det folgende udelades den del af dommen, der refererer sig til spargs-
maélet om Norges historiske adkomst.]

[Domstolen.] ***The facts which led the United Kingdom to bring the
case before the Court are briefly as follows.

The historical facts laid before the Court establish that as the result of
complaints from the King of Denmark and of Norway, at the beginning of
the seventeenth century, British fishermen refrained from fishing in Norwegian
coastal waters for a long period, from 1616—1618 until 1906.

In 1906 a few British fishing vessels appeared off the coasts of Eastern
Finnmark. From 1908 onwards they returned in greater numbers. These were
trawlers equipped with improved and powerful gear. The local population
became perturbed, and measures were taken by the Norwegian Government
with a view to specifying the limits within which fishing was prohibited to
foreigners.

The first incident occurred in 1911 when a British trawler was seized and
condemned for having violated these measures. Negotiations ensued between
the two Governments. These were interrupted by the war in 1914. From 1922
onwards incidents recurred. Further conversations were initiated in 1924. In
1932, British trawlers, extending the range of their activities, appeared in the
sectors off the Norwegian coast west of the North Cape, and the number of
warnings and arrests increased. On July 27th, 1933, the United Kingdom
Government sent a memorandum to the Norwegian Government complaining
that in delimiting the territorial sea the Norwegian authorities had made use
of unjustifiable base-lines. On July 12th, 1935, a Norwegian Royal Decree
was enacted delimiting the Norwegian fisheries zone north of 66° 28.8’ North
latitude.

The United Kingdom made urgent representations in Oslo in the course
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of which the question of referring the dispute to the Permanent Court of Inter-
national Justice was raised. Pending the result of the negotiations, the Nor-
wegian Government made it known that Norwegian fishery patrol vessels
would deal leniently with foreign vessels fishing a certain distance within the
fishing limits. In 1948, since no agreement had been rcached, the Nonwegian
Government abandoned its lenient enforcement of the 1935 Decree; incidents
then became more and more frequent. A considerable number of British
trawlers were arrested and condemned. It was then that the United Kingdom
Government instituted the present proceedings.

The Norwegian Royal Decree of July 12th, 1935, concerning the delimita-
tion of the Norwegian fisheries zone sets out in the preamble the considerations
on which its provisions are based. In this connection it refers to “well-established

I

national titles of right”, “the geographical conditions prevailing on the Nor-
wegian coasts”, “the safeguard of the vital interests of the inhabitants of the
northernmost parts of the country”; it further relies on the Royal Decrees of
February 22nd, 1812, October 16th, 1869, January 5th, 1881, and September
9th, 1889.

The Decree provides that “lines of delimitation towards the high sea af
the Norwegian fisheries zone as regards that part of Norway which is situated
northward of 66° 28.8” North latitude . . . shall run parallel with straight base-
lines drawn between fixed points on the mainland, on islands or rocks, starting
from the final point of the boundary line of the Realm in the easternmost part
of the Varangerfjord and going as far as Trzena in the Country of Nordland”.
An appended schedule indicates the fixed points between which the base-lines
arc drawn.

The subject of the dispute is clearly indicated under point 8 of the Applica-
tion instituting proceedings: ‘“The subject of the dispute is the validity or
otherwise under international law of the lines of delimitation of the Norwegian
fisheries zone laid down by the Royal Decree of 1935 for that part of Norway
which is situated northward of 66° 28.8’ North latitude”. And further on:
“... the question at issue between the two Governments is whether the lines
prescribed by the Royal Decree of 1935 as the base-lines for the delimitation
of the fisheries zone have or have not been drawn in accordance with the
applicable rules of international law”.

Although the Decree of July 12th, 1935, refers to the Norwegian fisheries
zone and does not specifically mention the territorial sea, there can be no
doubt that the zone delimited by this Decree is none other than the sea area
which Norway considers to be her territorial sea. That is how the Parties
argued the question and that is the way in which they submitted it to the
Court for decision.

The Submissions presented by the Agent of the Norwegian Government
correspond to the subject of the dispute as indicated in the Application.

The propositions formulated by the Agent of the United Kingdom Govern-
ment at the end of his first speech and revised by him at the end of his oral

1t Studiebog i Folkeret
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reply under the heading of “Conclusions” are morc complex in character and
must be dealt with in detail.

Points 1 and 2 of these “Conclusions” refer to the extent of Norway's
territorial sea. This question is not the subject of the present dispute. In fact,
the 4-mile limit claimed by Norway was acknowledged by the United Kingdom
in the course of the proceedings.

Points 12 and 13 appear to be real Submissions which accord with the
United Kingdom’s conception of international law as set out under points
3 to 11.

Points 3 to 11 appear to be a set of propositions which, in the form of
definitions, principles or rules, purport to justify certain contentions and do
not constitute a precise and direct statement of a claim. The subject of the
dispute being quite concrete, the Court cannot entertain the suggestion made
by the Agent of the United Kingdom Government at the sitting of October 1st,
1951, that the Court should deliver a Judgment, which for the moment would
confine itself to adjudicating on the definitions, principles or rules stated, a
suggestion which, moreover, was objected to by the Agent of the Norwegian
Government at the sitting of October 5th, 1951. These are elements which
might furnish reasons in support of the Judgment, but cannot constitute the
decision. It further follows that even understood in this way, these elements
may be taken into account only in so far as they would appear to be relevant for
deciding the sole question in dispute, namely, the validity or otherwise under
international law of the lines of delimitation laid down by the 1935 Decree.

Point 14, which seeks to secure a decision of principle concerning Norway’s
obligation to pay to the United Kingdom compensation in respect of all arrests
since September 16th, 1948, of British fishing vessels in waters found to be
high seas, need not be considered, since the Parties had agreed to leave this
question to subsequent settlement if it should arise.

The claim of the United Kingdom Govermment is founded on what it
regards as the general international law applicable to the delimitation of the
Norwegian fisheries zone.

The Norwegian Government does not deny that there exist rules of inter-
national law to which this delimitation must conform. It contends that the
propositions formulated by the United Kingdom Government in its “Con-
clusions” do not possess the character attributed to them by that Government.
It further relies on its own system of delimitation which it asserts to be in
every respect in conformity with the requirement of international law.

The Court will examine in turn these various aspects of the claim of the
United Kingdom and of the defence of the Norwegian Government.

The coastal zone concerned in the dispute is of considerable length. It
lies north of latitude 66° 28.8’ N., that is to say, north of the Arctic Circle,
and it includes the coast of the mainland of Norway and all the islands, islets,
rocks and reefs, known by the name of the “skjergaard” (literally, rock
rampart), together with all Norwegian internal and territorial waters. The
coast of the mainland, which, without taking any account of fjords, bays and
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minor indentations, is over 1,500 kilometres in length, is of a very distinctive
conliguration. Very broken along its whole length, it constantly opens out into
indentations often penetrating for great distances inland: the Porsangerfjord,
for instance, penetrates 75 sea miles inland. To the west, the land configuration
stretches out into the sea: the large and small islands, mountainous in char-
acter, the islets, rocks and reels, some always above water, others emerging
only a low tide, are in truth but an extension of the Norwegian mainland.
The number of insular formations, large and small, which make up the
“skjegaard”, is estimated by the Norwegian Government to be one hundred
and twenty thousand. From the southcrn extremity of the disputed area to
the North Cape, the “skargaard” lies along the whole of the coast of the
mainland; east of the North Cape, the “skjargaard” ends, but the coast line
continues to be broken by large and deeply indented fjords.

Within the “skjergaard”, almost every island has its large and its small
bays; countless arms of the sea, straits, channels and mere waterways serve
as a means of communication for the local population which inhabits the
islands as it does the mainland. The coast of the mainland does not constitute,
as it does in practically all other countries, a clcar dividing line between land
and sea. What matters, what rcally constitutes the Norwegian coast line, is
the outer line of the “skjergaard”.

The whole of this region is mountainous. The North Cape, a sheer rock
little more than 300 metres high, can be seen from a considerable distance;
there are other summits rising to over a thousand metres, so that the Norwegian
coast, mainland and “skjzrgaard”, is visible from far off.

Along the coast are situated comparatively shallow banks, veritable under-
water terraces which constitute fishing grounds where fish are particularly
abundant; these grounds were known to Norwegian fishermen and exploited
by them from time immemorial. Since these banks lay within the range of
vision, the most desirable fishing grounds were always located and identified
by means of the method of alignments (“meds”), at points where two lines
drawn between points selected on the coast or on islands intersected.

In these barren regions the inhabitants of the coastal zone derive their
livelihood essentially from fishing.

Sush are the realities which must be borne in mind in appraising the
validity of the United Kingdom contention that the limits of the Norwegian
fisheries zone laid down in the 1935 Decree are contrary to international law.

The Parties being in agreement on the figure of 4 miles for the breadth
of the territorial sea, the problem which arises is from what base-line this
breadth is to be reckoned. The Conclusions of the United Kingdom are explicit
on this point: the base-line must be low-water mark on permanently dry land
which is a part of Norwegian territory, or the proper closing line of Norwegian
internal waters.

The Court has no difficulty in finding that, for the purpose of measuring
the breadth of the territorial sea, it is the low-water mark as opposed to the
high-water mark, or the mean between the two tides, which has generally been
adopted in the practice of States. This criterion is the most favourable to the

11*
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coastal State and clearly shows the character of territorial waters as appurtenant
to the land territory. The Court notes that the Parties agree as to this criterion,
but that they differ as to its application.

The Parties also agree that in the case of a low-tide elevation (drying rock)
the outer edge at low water of this low-tide elevation may be taken into ac-
count as a base-point for calculating the breadth of the territorial sea. The
Conclusions of the United Kingdom Government add a condition which is
not admitted by Norway, namely, that, in order to be taken into account, a
drying rock must be situated within 4 miles of permanently dry land. How-
ever, the Court does not consider it necessary to deal with this question,
inasmuch as Norway has succeeded in proving, after both Parties had given
their interpretation of the charts, that in fact none of the drying rocks used
by her as base point is more than 4 miles from permanently dry land.

The Court finds itself obliged to decide whether the relevant low-water
mark is that of the mainland or of the “skjergaard”. Since the mainland is
bordered in its western sector by the “skjergaard”, which constitutes a whole
with the mainland, it is the outer line of the “skjzrgaard” which must be taken
into account in delimiting the belt of Norwegian territorial waters. This solu-
tion is dictated by geographic realities.

Three methods have been contemplated to effect the application of the
low-water mark rule. The simplest would appear to be the method of the tracé
paralléle, which consists of drawing the outer limit of the belt of territorial
waters by following the coast in all its sinuosities. This method may be applied
without difficulty to an ordinary coast, which is not too broken. Where a coast
is deeply intended and cut into, as is that of Eastern Finnmark, or where it is
bordered by an archipelago such as the “skjargaard” along the western sector
of the coast here in question, the base-line becomes independent of the low-
water mark, and can only be determined by means of a geometric construction.
In such circumstances the line of the low-water mark can no longer be put
forward as a rule requiring the coast line to be followed in all its sinuosities;
nor can one speak of exceptions when contemplating so rugged a coast in
detail. Such a coast, viewed as a whole, calls for the application of a different
method. Nor can one characterize as exceptions to the rule the very many
derogations which would be necessitated by such a rugged coast. The rule
would disappear under the exceptions.

It is true that the experts of the Second Sub-Committee of the Second
Committee of the 1930 Conference for the codification of international law
formulated the low-water mark rule somewhat strictly (“following all the
sinuosities of the coast”). But they were at the same time obliged to admit
many exceptions relating to bays, islands near the coast, groups of islands.
In the present case this method of the tracé paralléle, which was invoked
against Norway in the Memorial, was abandoned in the written Reply, and
later in the oral argument of the Agent of the United Kingdom Government.
Consequently, it is no longer relevant to the case. “On the other hand", it is
said in the Reply, the courbe tangente—or, in English, ’envelopes of arcs of
circles’—method is the method which the United Kingdom considers to be
the correct one”.
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The arcs of circles method, which is constantly used for determining the
position of a point or object at sea, is a new technique in so far as it is a
method for delimiting the territorial sea. This technique was proposed by the
United States delegation at the 1930 Conference for the codification of inter-
national law. Its purpose is to secure the application of the principle that the
belt of territorial waters must follow the line of the coast. It is not obligatory
by law, as was admitted by Counsel for the United Kingdom Government in
his oral reply. In these circumstances, and although certain of the Conclusions
of the United Kingdom are founded on the application of the arcs of circles
method, the Court considers that it need not deal with these Conclusions in so
far as they are based upon this method.

The principle that the belt of territorial waters must follow the general
direction of the coast makes it possible to fix certain criteria valid for any
delimitation of the territorial sea; these criteria will be elucidated later. The
Court will confine itself at this stage to noting that, in order to apply this
principle, several States have deemed it necessary to follow the straight base-
lines method and that they have not encountered objections of principle by
other States. This method consists of selecting appropriate points on the low-
water mark and drawing straight lines between them. This has been done,
not only in the case of well-defined bays, but also in cases of minor curvatures
of the coast line where it was solely a question of giving a simpler form to the
belt of territorial waters.

It has been contended, on behalf of the United Kingdom, that Norway
may draw straight lines only across bays. The Court is unable to share this
view. If the belt of territorial waters must follow the outer line of the “skjer-
gaard”, and if the method of straight base-lines must be admitted in certain
cases, there is no valid reason to draw them only across bays, as in Eastern
Finnmark, and not also to draw them between islands, islets and rocks, across
the sea areas separating them, even when such areas do not fall within the
conception of a bay. It is sufficient that they should be situated between the
island formations of the “skjergaard”, inter fauces terrarum.***

The Court now comes to the question of the length of the base-lines drawn
across the waters lying between the various formations of the “skjergaard”.
Basing itself on the analogy with the alleged general rule of ten miles relating
to bays, the United Kingdom Government still maintains on this point that
the length of straight lines must not exceed ten miles.

In this connection, the practice of States does not justify the formulation
of any general rule of law. The attempts that have been made to subject groups
of islands or coastal archipelagoes to conditions analogous to the limitations
concerning bays (distance between the islands not exceeding twice the breadth
of the territorial water, or ten or twelve sea miles), have not got beyond the
stage of proposals.

Furthermore, apart from any question of limiting the lines to ten miles,
it may be that several lines can be envisaged. In such cases the coastal State
would seem to be in the best position to appraise the local conditions dictating
the selection. *¥*

Thus the Court, confining itself for the moment to the Conclusions of
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the United Kingdom, finds that the Norwegian Government in fixing the
base-lines for the delimitation of the Norwegian fisheries zone by the 1935
Decree has not violated international law.

It does not at all follow that, in the absence of rules having the technically
precise character alleged by the United Kingdom Government, the delimita-
tion undertaken by the Norwegian Government in 1935 is not subject to
certain principles which make it possible to judge as to its validity under inter-
national law. The delimitation of sea areas has always an international aspect;
it cannot be dependent merely upon the will of the coastal State as expressed
in its municipal law. Although it is true that the act of delimitation is neces-
sarily a unilateral act, because only the coastal State is competent to under-
take it, the validity of the delimitation with regard to other States depends
upon international law.

In this connection, certain basic considerations inherent in the nature of
the territorial sea, bring to light certain criteria which, though not entirely
precise, can provide courts with an adequate basis for their decisions, which
can be adapted to the diverse facts in question.

Among these considerations, some reference must be made to the closc
dependence of the territorial sea upon the land domain. It is the land which
confers upon the coastal State a right to the waters off its coasts. It follows
that while such a State must be allowed the latitude necessary in order to be
able to adapt its delimitation to practical needs and local requirements, the
drawing of base-lines must not depart to any appreciable extent from the
general direction of the coast.

Another fundamental consideration, of particular importance in this case,
is the more or less close relationship existing between certain sea areas and the
land formations which divide or surround them. The real question raised in
the choice of base-lines is in effect whether certain sea areas lying within thesc
lines are sufficiently closely linked to the land domain to be subject to the
regime of internal waters. This idea, which is at the basis of the determination
of the rules relating to bays, should be liberally applied in the case of a coast,
the geographical configuration of which is as unusual as that of Norway.

Finally, there is one consideration not to be overlooked, the scope of which
extends beyond purely geographical factors: that of certain economic interests
peculiar to a region, the reality and importance of which are clearly evidenced
by a long usage. ***

[T et senere afsnit af dommen underseges, hvorvidt de ved den kongelige
resolution af 12. juli 1935 fastlagte basislinier i det enkelte tilfzlde er trukne
i overensstemmelse med disse principper. Spgrgsmélet besvares bekrzftende.
I domskonklusionen statueres det

med 10 stemmer mod 2:

“that the method employed for the delimitation of the fisheries zone by
the Royal Norwegian Decree of July 12th, 1935, is not contrary to interna-
tional law”, og
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med 8 stemmer mod 4:
“that the base-lines fixed by the said Decree in application of this method
are not contrary to international law”.]

95

Nogle danske lovbesternmelser om soterritoriets udstrakning
og tilstodende zone

1. Lov om saltvandsfiskeri nr. 500 af 19. december 1951 § 13 (4) omtaler
“den 3-semilegrense, der for fiskeriets vedkommende hzvdes som grznse for
dansk seterritorium”.

2. Toldloven, lbkg. nr. 156 af 12. april 1960.

§ 5 (I). Toldomradet omfatter de danske landomrader og indre territoriale
vande samt ydre territoriale farvande i en afstand af 4 semil (7408 m) fra kyst-
linien eller fra sidanne rette basislinier, som er eller matte blive fastsat i over-
ensstemmelse med folkerettens regler.

3. Anordning nr. 156 af 24. april 1963 om @ndring i anordning om fiskeripoli-
tiet i havet omkring Feeroerne.

§ 1 [1]. Den grznse, indenfor hvilken alene faringer og andre danske stats-
borgere skal vare berettiget til at drive fiskeri, er en linie 12 samil fra de i stk.
2 beskrevne basislinier, trukket som vist p& det som bilag til nervaerende anord-
ning vedfejede kort.

4. Anordning nr. 191 af 27. maj 1963 om afgraensningen af soterritoriet ved
Gronland.

§ I. Grenlands saterritorium udgeres af indre og ydre territorialt farvand.

Stk. 2. Det ydre territoriale farvand omfatter de omrader af havet, som ind-
adtil er begrenset af de i § 2 nxvnte linier og udadtil er begranset af linier
trukket saledes, at afstanden fra ethvert punkt af den indre greenselinie er 3
semil (5.556 m).

Stk. 3. Det indre territoriale farvand omfatter de vandomréider, som havne,
havneindleb, rede, bugter, fjorde, sunde, balter og andet farvand, der er be-
liggende inden for de i § 2 nzvnte linier.

§ 2. De linier, som i henhold til § 1 lzgges til grund ved fastsattelsen af gren-
serne for ydre og indre territoriale farvande, bestir af kystlinien (lavtvandsmar-
ket ved middelspringtid) eller af rette linier mellem felgende punkter**#*

96

Kgl. anordning nr. 356 af 25. juli 1951 om fremmede krigsskibes
og militere luftfartejers adgang til dansk omrade under freds-
forhold

Se nedenfor sag nr. 147
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97
Regina v. Anderson

STORBRITANNIEN, COURT OF CRIMINAL APPEAL, 1868
11 Cox’s Criminal Cases 198

[Domstolen.) James Anderson, an American citizen, was indicted for
murder on board a vessel, belonging to the port of Yarmouth in Nova Scotia.
She was registered in London, and was sailing under the British flag.

At the time of the offense committed the vessel was in the river Garonne,
within the boundaries of the French Empire, on the way up to Bordcaux,
which city is by the course of the river about ninety miles from the open sea.
The vessel had proceeded about half-way up the river, and was at the time
of the offense about three hundred yards from the nearest shore, the river at
that place being about half a mile wide. The tide flows up to the place and
beyond it. No evidence was given whether the place was or was not within the
limits of the port of Bordeaux.

It was objected for the prisoner that the offense having been committed
within the Empire of France, the vessel being a colonial vessel, and the prisoner
an American citizen, the court had no jurisdiction to try him.**¥* The prisoner
was convicted of manslaughter.

[Bovill, C. ].] There is no doubt that the place where the offence was com-
mitted was within the territory of France, and that the prisoner was therefore
subject to the laws of France, which the local authorities of that realm might
have enforced if so minded; but at the same time, in point of law, the offence
was also admitted within British territory, for the prisoner was a seaman on
board a merchant vessel, which, as to her crew and master, must be taken to
have been at the time under the protection of the British flag, and, therefore,
also amenable to the provisions of the British law. It is true that the prisoner
was an American citizen, but he had with his own consent embarked on board
a British vessel as one of the crew. Although the prisoner was subject to the
American jurisprudence as an American citizen, and to the law of France as
having committed an offence within the territory of France, yet he must also
be considered as subject to the jurisdiction of British law, which extends to the
protection of British vessels, though in ports belonging to another country.
From the passage in the treatise of Ortolan, it appears that, with regard to
offences committed on board of foreign vessels within the French territory, the
French nation will not assert their police law unless invoked by the master of
the vessel, or unless the offence leads to a disturbance of the peace of the
port; and several instances where that course was adopted are mentioned.*##

In the present case, if it were necessary to decide the question on the 17
& 18 Vict. c. 104, I should have no hestitation in saying that we now not only
legislate for British subjects on board of British vessels, but also for all those
who form the crews thereof, and that there is no difficulty in so construing the
statute; but it is not necessary to decide that point now. Independently of that
statute, the general law is sufficient to determine this case. Here the offence
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was committed on board a British vessel by one of the crew, and it makes no
difference whether the vessel was within a foreign port or not. If the offence
had been committed on the high seas it is clear that it would have been within
the jurisdiction of the admiralty, and the Central Criminal Court has now the
same extent of jurisdiction. Does it make any difference because the vessel was
in the river Garonne half-way between the sea and the head of the river?
The place where the offence was committed was in a navigable part of the
river below bridge, and where the tide ebbs and flows, and great ships do lie
and hover. An offence committed at such a place, according to the authorities,
is within the admiralty jurisdiction, and it is the same as if the offence had
been committed on the high seas. On the whole I come to the conclusion
that the prisoner was amenable to the British law, and that the conviction
was right. **%
Conviction affirmed.

C. ERHVERVELSE OG FORTABELSE
AF TERRITORIUM

98
The Fama

STORBRITANNIEN, HIGH COURT OF ADMIRALTY, 1804
5 C. Rob. Adm. 106

Se ovenfor sag nr. 86.

99
Schwerdtfeger mod den danske regering (“Renhavedommen”’)

DANMARK, HOJESTERET, 1923
U.LR. 1924, 64

[Ostre Landsret.] Ved den ved Parisertraktaten af 5. juli 1920 skete over-
dragelse til Danmark af suverzniteten over de senderjyske landsdele fra den
15. juni s. a. at regne overgik til den danske stat — i overensstemmelse med
art. 256 i Versailles-traktaten af 28. juni 1919 — de i landsdelene liggende,
hidtil projsiske statsdomener, herunder 36 domznegarde, der var blevet op-
kebt af den projsiske stat i lgbet af drene 1897—1916, og som af den var blevet
bortforpagtet, som regel for en forpagtningsperiode af 18 ar. Af disse garde
var Renhave p& Als ved kontrakt af 4./27. april 1905 bortforpagtet til sag-
sogeren under narverende sag, O. Schwerdtfeger, for tiden fra 1. juli 1904
til 1. juli 1922 for en forpagtningsafgift, der for tiden fra 1. juli 1910 til 1. juli
1922 var fastsat til 21,600 mark arlig.

Da det efter afslutningen af vabenstilstanden den 11. november 1918 mel-
lem Tyskland og de allierede og associerede magter og under de pafelgende
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fredsforhandlinger var at forudse, at Als ville overga til Danmark, og da sag-
segeren meget onskede forpagtningen af Renhave fornyet efter dens udleb i
1922, men befrygtede, at dette ikke ville ske, nir domanen var overgéet i den
danske stats eje, rettede han henvendelse om forpagtningens fornyelse til den
projsiske domeneforvaltning, og ved skrivelse af 21. juni 1919 bemyndigede
det projsiske landbrugsministerium regeringen i Slesvig til at slutte kontrakt
med sagsegeren om en sidan fornyelse for tiden fra 1. juli 1922 til 30. juni
1940 mod en til 33,000 mark forhejet arlig forpagtningsafgift. Herom opret-
tedes der den 10./22. juli 1919 skriftlig kontrakt mellem regeringen i Slesvig
og sagsegeren.

Efter suverznitetens overgang til Danmark har det danske landbrugsmini-
sterium, under hvilket bestyrelsen af domanerne blev henlagt, ikke villet aner-
kende gyldigheden af denne fornyelseskontrakt, og sagssgeren pastir nu den
danske regering demt til at anerkende kontrakten som bindende, forsdvidt
angar tidsrummet fra 1. juli 1922 til 3o. juni 1923, medens den danske regering
pastar sig frifundet. Der er mellem parterne enighed om at betragte sagens
udfald som afgerende ogsa for resten af forpagtningstiden.

Sagspgeren har oplyst, at Renhave i sin tid har tilhert hans fader, efter
hvis ded den i 1904 af enken blev solgt til den projsiske stat, og at der under
salgsforhandlingerne af den projsiske regerings repraesentant blev givet tilsagn
om, at girden savidt muligt skulle blive bevaret for familien Schwerdtfeger
ved at blive overladt sennen i forpagtning. — Til stette for sin pastand har sag-
sogeren ievrigt gjort geldende, at spergsmalet om forpagtningskontraktens gyl-
dighed mi afgeres efter almindelige privatretlige regler, idet statens forhold til
dens domaner ma betragtes som en privat ejendomsret og ikke som udslag af
statens hejhedsret. Ved landafstielser efter fredsslutninger er det almindelig
anerkendt, at private formuerettigheder, der knytter sig til de afstiede lands-
dele, ikke berores af de zndrede statsretlige forhold. Den projsiske regering
var, da den den 21. juni 1919 indgik pa at forny forpagtningskontrakten rette
ejer af domanen, og den nye kontrakt mé derfor efter sagsegerens formening
efter det stedfundne ejerskifte vaere bindende for den danske stat som ny ejer.

I disse betragtninger kan der ikke gives sagsogeren medhold. Den danske
stats adkomst til de senderjyske domaner er ikke af privatretlig, men af folke-
retlig oprindelse, idet den ikke stotter sig p& en privatretlig erhvervelse, men
pa Tysklands traktatmessige afstielse af domaznerne til de allierede og asso-
cierede magter og disse magters traktatmassige overdragelse af domanerne til
den danske stat. De i tysk eller dansk ret gzldende regler om en forpagters
retsstilling overfor den, der med privatretlig adkomst erhverver den bortfor-
pagtede ejendom, lader sig derfor ikke uden videre anvende i et tilflde som
det foreliggende.

Selv om det nu i vidt omfang mi antages, at tidligere stiftede brugsrettig-
heder over domznegodset skal respekteres ogsa i tilfzelde af ejerskifte pa folke-
retligt grundlag, vil dette efter sagens natur i hvert fald ikke kunne statueres
med hensyn til brugsrettigheder, der med et som nar forestiende forudset
folkeretligt ejerskifte for oje er stiftet netop med det formal at sikre brugeren
pa bekostning af den senere ejers fri ridighed og som derfor ville vere egnet
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til at tilintetgere eller svaekke betydningen af den forestiende folkeretlige er-
hvervelse. Da denne betragtning er anvendelig p4 den heromhandlede forpagt-
ningskontrakt og idet bemarkes, at den danske regering ved slutprotokollen
vedrerende undertegnelsen af traktaten mellem Danmark og Tyskland an-
gadende de som felge af suverznitetens overgang opstdede sporgsmal har for-
beholdt sig at veare frit stillet med hensyn til spergsmalet om indtrzdelse bl. a.
1 den heromhandlede kontrakt, vil sagsegte vare at frifinde, medens sagens om-
kostninger efter omstzndighederne findes at burde ophaves.***
[Hojesteret stadfzstede dommen i henhold til dens grunde.]

100
The Foltina

STORBRITANNIEN, HIGH COURT OF ADMIRALTY, 1814
1 Dodson 450

Se ovenfor sag nr. 93.

101
Ostgronlands retsstilling

DEN FASTE DOMSTOL FOR MELLEMFOLKELIG RETSPLEJE, DOM, 1933
P.C. L. ]., Series A/B, no, 53

[Domstolen.] Ved stevning, som i overensstemmelse med statuternes art. 40
og reglementets art. 35 den 12. juli 1931 blev indleveret til domstolens rets-
skriverkontor, har den kgl. danske regering under henvisning til den valgfri
bestemnmelse i statuternes art. 36, 2. stk. indstzvnet den kgl. norske regering
for Den faste Domstol for mellemfolkelig Retspleje pa grund af, at den norske
regering den 10. juli 1931 udstedte en proklamation, giende ud pi, at den
navnte regering havde foretaget okkupation af visse omrader i Jstgrenland,
som den danske regering ansi for undergivet den danske krones suveraenitet. ¥**

I sit indleg har den danske regering i overensstemmelse med reglementets
art. 40 nedlagt felgende allerede i stzvningen indeholdte pastand:

“At det kendes for ret,

at udstedelsen af den ovennzvnte okkupationserklering og alle i denne
henseende af den norske regering tagne forholdsregler udger en krenkelse af
den bestiende retstilstand og derfor er retsstridige og ugyldige”.

I henhold til samme artikel i reglementet har den norske regering i sit mod-
indleg nedlagt folgende pastand:

“At det kendes for ret,

at Danmark ikke har suverzniteten over Erik Raudes land;

at Norge har erhvervet suverzniteten over Erik Raudes land;

at det palzgges den danske regering at udrede de omkostninger, der padrages

den norske regering ved denne retssag”.***
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Den danske hovedpastand i den skriftlige procedurc om, at den norske
okkupation af 10. juli 1931 er ugyldig, stottes pa den opfattelse, at det okku-
perede omrade i okkupationsajeblikket var underkastet dansk suverznitet, at
omradet er en del af Gronland, og at i okkupationsajeblikket Danmarks suve-
rznitet omfattede hele Gronland, si at omradet folgelig ikke kunne okkuperes
af nogen magt.

Til stette for denne péastand havder Danmark to ting: for det ferste, at
Danmarks nuvarende suverznitet over Grenland er af gammel dato og er
blevet udavet uafbrudt og fredeligt og indtil den nuvarende konflikt ikke er
blevet bestridt af nogen magt. Dette vil Danmark godtgere som en kends-
gerning. For det andet, at Norge ved traktat og pA anden méade selv har aner-
kendt den danske suverznitet over Grenland som helhed og derfor ikke nu
kan bestride den.

De norske hovedpastande gir ud pa, at Danmark ikke har suverzniteten
over det omrade, som Norge okkuperede den 10. juli 1931, og at omradet i
okkupationsajeblikket var terra nullius. Norge havder, at omradet 13 uden for
grenserne for de danske kolonier i Grenland, og at den danske suverznitet
ikke strakte sig videre end til disse koloniers greenser.

Der er ogsa blevet fremsat andre pastande under proceduren.

Fra dansk side geores det g=zldende, at det tilsagn, som den norske uden-
rigsminister i 1919 pa sin regerings vegne gav den danske diplomatiske reprax-
sentant 1 Christiania, afskar Norge fra at foretage okkupation af noget om-
rade i Grenland, selvom Norge ikke pa anden méde havde anerkendt en
bestaende dansk suverznitet der.

I denne forbindelse har Danmark anfert forskellige andre forpligtelser, som
Norge har pataget sig, f.eks. de internationale aftaler, som det nzvnte land
har indgaet om fredelig bilzggelse af dets stridigheder med andre lande i
almindelighed og med Danmark i szrdeleshed.

Fra norsk side har man hzvdet, at den holdning, som Danmark indtog
mellem 1915 og 1921, da det rettede henvendelser til forskellige magter for at
opnd anerkendelse af sin stilling i Grenland, ikke kan forenes med pastanden
om, at Danmark allerede havde suverzniteten over hele Grenland, og at
Danmark derfor nu er afskdret fra at paberibe sig en fra gammel tid be-
stdende suverznitet over hele landet.

De to af den danske regering hazvdede hovedargumenter vil blive under-
sagt hver for sig.

L

Det forste danske argument gar ud pa, at den norske okkupation af en del
af Grenlands estkyst er ugyldig, fordi Danmark gennem lange tider har gjort
krav pa og udevet suverzne rettigheder over Grenland som helhed og derved
erhvervet en gyldig suverznitetsadkomst. Det tidspunkt, pa hvilket en dansk
suverznitet ma have bestdet for at gere den norske okkupation ugyldig, er den
dag, pa hvilken okkupationen fandt sted, nemlig den lo. juli 1931.

Det danske krav stottes ikke pi nogen bestemt okkupationshandling, men
paberaber sig en adkomst, der — for at benytte udtrykket i Den faste Voldgifts-
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rets kendelse af 4. april 1928 om een Palmas — “stottes pa den fredelige og
uafbrudte udfoldelse af statsmyndighed over sen”. Det hviler pd det syns-
punkt, at Danmark nu sidder inde med alle de rettigheder, som kongen af
Danmark og Norge havde over Grenland indtil 1814. Disse rettigheders
eksistens og udstrzkning ma derfor tages i betragtning ved siden af det danske
suverznitetskrav efter det nzvnte tidspunkt.

Det m& imidlertid erindres, at da det kritiske tidspunkt er den lo. juli 1931,
er det ikke nedvendigt, at suverzniteten over Gronland skal have bestdet gen-
nem hele det tidsrum, i hvilket den af den danske regering hzvdes at foreligge.
Selvom det bevismateriale, der er forelagt domstolen, mitte anses for util-
strekkeligt til at godtgare, at denne suverznitet bestod i de zldste tider, ville
dette ikke vere til hinder for at fastsld, at bevismaterialet er tilstrakkeligt til
at godtgere en gyldig adkomst i det tidsrum, der gik umiddelbart forud for
okkupationen.

Inden de domstolen forelagte beviser underseges nezrmere, kan det vare
pé sin plads at fastsla, at et suverznitetskrav, der ikke hviler pA nogen bestemt
handling eller adkomst, sisom en overdragelsestraktat, men blot pi fortsat
myndighedsudevelse, indeholder to bestanddele, som begge m& bevises at fore-
ligge, nemlig hensigten eller viljen til at handle som suverzn og nogen faktisk
udovelse eller udfoldelse af sidan myndighed.

En anden omstzndighed, som mi tages i betragtning af enhver ret, der
skal pademme et suverznitetskrav angdende et bestemt omride, er det om-
fang, i hvilket en anden magt ogsd ger krav pa suverzniteten. I de fleste af
de sager om territorialhojhed, der hidtil har foreligget for en international
domstol, har der varet to konkurrerende suverznitetskrav, og retten har sa
mattet afgpre, hvilket af de to krav, der var bedst begrundet. Et af de karak-
teristiske trzk ved den foreliggende sag er, at indtil 1931 har ingen anden
magt end Danmark gjort krav pé suveraniteten over Grenland. Ja, indtil 1921
har ingen magt bestridt det danske suverznitetskrav.

Man kan ikke undersege de tidligere afgorelser i sager om territorialhsjhed
uden at legge mearke til, at vedkommende domstol i mange tilfelde har ladet
sig neje med meget lidt i retning af faktisk udevelse af hejhedsrettigheder,
forudsat at den anden stat ikke kunne godtgere et bedre krav. Dette gelder
navnlig om krav pa suverzniteten over omrader i tyndt befolkede lande og i
lande uden fast bebyggelse. ***

[Herefter gir domstolen over til at undersege omfanget af dansk suverzni-
tetsudovelse i forskellige tidsafsnit. Heraf citeres:

a. vedrerende det 18. arhundrede:] Efter grundlzggelsen af Hans Egedes
kolonier i 1721 er hojhedsrettigheder blevet udsvet og tilkendegivet i det mind-
ste i en del af Grenland. Folgelig foreld de elementer, der udkraves til
at skabe en gyldig suverznitetsadkomst, nemlig viljen og dens udavelse, men
sporgsmélet er nu, hvor langt virkningen af disse elementer strakte sig.

Kongens suverznitetsfordring pd den tid, da kolonierne blev grundlagt, er
tilstrekkelig til at bevise, at hensigten eller viljen foreld, og som ovenfor sagt
var disse krav ikke begranset til nogen bestemt del af landet.

Men var udevelsen af hejhedsrettigheder tilstraekkelig til at skabe en gyldig
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suverznitetsadkomst til hele landet? Da kolonierne blev grundlagt, udstedtes
et monopol p& handelen, og inden lenge blev det anset for nedvendigt at give
lovbestemmelser for at beskytte monopolet og sikre dets overholdelse. I de
gamle plakater fra 17401751, som udstedtes, da Jacob Severin var monopol-
indehaver, var handelsforbudet begranset til kolonierne, men disse plakater
indeholdt ogsi et forbud mod mishandling af grenlenderne, og dette var ikke
begrznset til kolonierne, men gjaldt i Grenland som helhed. Desuden skulle
handelsforbudet gzlde ikke blot i de davezrende kolonier, men i alle, som
mitte blive oprettet i fremtiden. Lovgivning er en af de klareste former for
udevelse af suverznitetsmyndighed, og det er klart, at gennemferclsen af disse
besternmelser ikke var begranset til kolonierne. Heraf folger, at den suverani-
tet, i kraft af hvilken lovbestemmelserne blev udstedt, ikke kan have varet
indskrznket til kolonierne **¥

[b. vedrerende det 19. arhundrede:] Nar disse kendsgerninger ses i for-
bindelse med de danske lovbestemmelser, der var udstedt som gzldende for
Gronland i almindelighed, med de talrige traktater, i hvilke Danmark med
den anden kontraherende parts tilslutning har truffet bestemmelse om, at
traktaten ikke skal gzlde for Grenland i almindelighed, og nir det tages
i betragtning, at ingen anden magt havde fremsat nogetsomhelst krav pa
suverznitcten over Grenland, mi Danmark anses for i dette tidsrum fra 1814
til 1915 at have udevet sin myndighed over den ikke-koloniserede del af landet
i tilstrekkeligt omfang til at skabe en gyldig suverznitetsadkomst.***

[c. vedrerende tiden 1921—1931:] I tidsrummet efter at den danske rege-
ring havde udstedt den ovenfor omtalte bekendtgerelse af lo. maj 1921, fandt
der en vasentlig forogelse sted af den danske regerings virksomhed pa Gren-
lands estkyst.

Denne bekendtgerelse efterfulgtes af bekendtgerelsen af 16. juni s. 4. om
besejlingen af havet omkring Grenland, hvori det fasts®ttes, at samtlige de til
Grenland herende kyster og eer er lukket for danske og fremmede skibe. Skent
denne strenge forholdsregel blev lempet, da overenskomsten af 1924 blev
sluttet, er det stadig reglen, at al skibsfart er forbudt, medmindre der gives
adgang ved traktat, bekendtgorelse eller szrlig tilladelse.

I 1925 blev der udstedt lovbestemmelser til ordning af jagt, fangst og
fiskeri, og samme ir blev Grenland inddelt i tre landsdelec ved en lov, som
forbeholdt den danske stat al handelsvirksomhed.

Denne lovgivning om jagt, fangst og fiskeri og loven om landets inddeling
i landsdele fortjener at bemarkes, ligesom den adgang, som franske og britiske
statsborgere fik til mestbegunstigelsesbehandling i @stgrenland i henhold til
noter, der i 1925 blev udvekslet mellem Danmark og den britiske og den
franske regering.

I alle disse tilfeelde udevede Danmark regeringsfunktioner med hensyn til
det nu omstridte territorium.

Disse danske statshandlinger @ndrer ikke karakter ved de protester eller
forbehold, som den norske regering fra tid til anden fremsatte.

De nzvnte statshandlinger sammen med de danske statsstottede jagt-
ekspeditioners virksomhed, det stigende antal videnskabelige ekspeditioner,
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som med regeringens tilladelse og stette var i faerd med at kortlegge og ud-
forske landet — selvom disse ekspeditioner matte have varet udrustet af ikke-
officielle institutioner — endvidere det staten tilherende skib Godthaabs gen-
tagne udsendelse til Istgrenland pa ekspeditionstjeneste under midlertidig
kommando af en seofficer, og endelig de danske myndigheders udstedelse af
adgangstilladelser, i overensstemmelse med de i 1920 fastsatte regler, til per-
soner, der besegte estkysten, alt dette godtger pa tilstrzkkelig méade, selvom
man ser bort fra de foregdende tidsrums historie, de to bestanddele, der kraves
til at skabe en gyldig suverznitetsadkomst, nemlig hensigten og viljen til at
udeve sddan suverznitet og det ydre udtryk for statsvirksomhed.

Skent Norge undertegnede overenskomsten af 1924, som senere mi om-
tales igen, pd det grundlag, at det fastholdt sit synspunkt med hensyn til Dst-
grenlands retlige stilling (terra nullius) og at overenskomstens indgaelse ikke
prejudicerede dette synspunkt, si afskaerer overenskomsten ikke Danmark fra
at opretholde sit synspunkt, nemlig at Danmark havde ret til og faktisk ogsa
besad suverzniteten over hele Grenland. Overenskomsten afskazrer heller ikke
Danmark fra at godtgere, at de bestanddele, som udkrzves til et gyldigt
suverznitetskrav, begge forela.

Bortset fra den redaktionelle forandring, at udtrykket “Grenlands omride”
anvendes hyppigere end “Grenland”, bestemmer de af Danmark i dette tids-
rum indgiede handelstraktater stadig, at traktaten fra dansk side ikke skal
anvendes p4 Gronland, hvilket viser, at de stater, Danmark sluttede disse trak-
tater med, ikke ville bestride dets krav p& at vare herre over det omrade, som
traktaten betegner som Grenland. Ligesom det er tilfxldet for de forudgiende
tidsrums vedkommende, pahviler det Norge at bevise, at ordet “Grenland” i
disse traktater er brugt i en sarlig betydning, som ikke omfattende den ukoloni-
serede del af estkysten, men efter domstolens mening har Norge ikke fort bevis
for, at det forholder sig sledes.

Selvom tidsrummet fra 1921 til 10. juli 1931 tages for sig uden forbindelse
med de forudgdende tidsrum, er domstolen kommet til det resultat, at Dan-
mark i dette tidsrum ansa sig selv for indehaver af suverzniteten over hele
Gronland og udfoldede og udevede sine heojhedsrettigheder i tilstrzkkeligt om-
fang til at skabe en gyldig suverznitetsadkomst. Nar dette tidsrum ses i sam-
menhzng med kendsgerningerne i de foregiende, bekrzftes og bestyrkes ragen
til gunst for Danmark.

Af ovenstiende fremgar, at det efter domstolens mening er lykkedes Dan-
mark at godtgere sin pdstand om, at det pa det kritiske tidspunkt, nemlig
den 10. juli 1931, sad inde med en gyldig adkomst til suverzniteten over hele
Gronland.

Dette resultat er i sig selv tilstrekkelig grund til at afgere, at okkupationen
af 10. juli 1931 og alle af den norske regering i denne henseende tagne for-
holdsregler var retsstridige og ugyldige.**#*

II.
Domstolen vil nu undersoge den anden danske hovedpéstand, ifelge hvilken
Norge har givet visse forpligtende tilsagn, der anerkendte den danske suve-
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rznitet over hele Greonland. Disse forpligtelser er blevet udferligt dreftet af
de to parter, og i tre tilfzlde mener domstolen, at sidanne tilsagn blev
givet ***

[Af de tre tilfzlde udelades de to forste.]

3. Foruden de ovenfor omhandlede forpligtelser m3 Ihlens erklering, d. v.s.
det svar, som den norske udenrigsminister Ihlen den 22. juli 1919 gav den
danske gesandt, ogsa tages i betragtning.

De danske advokater har lagt denne Ihlens erklering til grund som en
anerkendelse af en bestiende dansk suverznitet i Grenland. Domstolen kan
ikke slutte sig til dette synspunkt. En omhyggelig undersegelse af de benyt-
tede udtryk og af de omstzndigheder, under hvilke de blev brugt, sivel som
af de senere begivenheder viser, at Ihlen ikke kan have tilsigtet pd stiende
fod at give en endelig anerkendelse af den danske suverznitet over Grenland
og endvidere, at den davarende danske regering ikke kan have opfattet er-
klzringen séledes. I teksten til IThlens af den norske regering fremlagte referat,
der ikke er blevet bestridt af den danske regering, er den af Ihlen anvendte
setning affattet i fremtidig form: “ikke vilde gjore vanskeligheter”; det var
blevet ham meddelt, at det var pa fredskonfcrencen, at den danske regering
havde i sinde at rejse spergsmalet, og to ir senere — da den danske regering
havde modtaget anerkendelseserkleringerne fra de allierede hovedmagter —
henvendte den sig igen til den norske regering for at fi den enskede anerken-
delse af Danmarks suverznitet over hele Grenland.

Ikke desmindre mi det nu underseges, om lhlens erklering — selvom den
ikke udger en endelig anerkendelse af den danske suverznitet — ikke var et
tilsagn, der forpligtede Norge til at afholde sig fra at okkupere nogen del af
Gronland.

Ihlen har gjort rede for den danske henvendelse og sit svar i et referat,
der lyder saledes:

“l. Den danske minister meddelte mig idag at hans regjering hadde faat underret-
ning fra Paris om at Spitsbergensporsmalet vilde bli behandlet av en kommission paa
4 medlemmer (amerikansk, britisk, fransk og italiensk). Dersom den danske regjering
skulde faa nogen forespersel fra nazvnte kommission vilde den danske regjering vare
beredt til at svare at Danmark ingen interesser hadde paa Spitsbergen og at Danmark
ingen grund hadde til at modsatte sig Norges ensker for spersmilets ordning.

Endvidere meddelte den danske minister folgende:

Den danske regjering har i flere ar beskzftiget sig med spersmilet om at erholde
samtlige interesserte magters anerkjendelse av Danmarks overhoihet over hele Grenland
og er sinnet at fremfore dette spersmail samtidig for den pigjeldende kommission. Under
forhandlingerne med Amerikas Forenede Stater om overdragelse av de danske Vest-
Indiske Qer reiste den danske regjering dette spersmal forsividt angik anerkjendelse fra
Amerikas Forenede Staters regjerings side og opnidde at denne samtidig med avslut-
ningen av konventionen for overdragelsen av nzvnte oer avgav en erklzring i hvilken
uttales at de Forenede Stater ikke vilde modsztte sig at den danske regjering utvider
sine politiske og ekonomiske interesser til hele Gronland.

Den danske regjering stolte paa at den norske regjering ikke vilde gjore vanskelig-
heter med denne saks ordning. — Jeg svarte at saken skulde bli overveiet.

14.—7.—19. Ih."”
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“II. Jeg sa idag danske minister at den norske regj. ikke vilde gjore vanskeligheter
ved denne saks ordning.
22.-7.-19. Ih.”

Sagen drejer sig altsi forst og fremmest om den holdning, Danmark ville
indtage over for den af fredskonferencen i Paris nedsatte kommission om Spitz-
bergen, og denne holdning var, at Danmark ikke ville “modsztte sig Norges
onske angiende ordningen af dette spergsmal”; disse ensker tog som bekendt
sigte pa suverzniteten over Spitzbergen. Dernast viste henvendelsen, at “den
danske regering stolede pa, at den norske regering ikke ville gere vanskelig-
heder” ved ordningen af Grenlandsspergsmalet; det, som Danmark tilsigtede
med hensyn til den sidstnzvnte @, var at opni samtlige interesserede magters
anerkendelse af Danmarks suveraznitet over hele Grenland, og at fa sikkerhed
for, at “udvidelsen af Danmarks politiske og okonomiske interesser til hele
Gronland” ikke skulle mede modstand. Af de danske aktstykker, der ligger
forud for den danske gesandts henvendelse i Christiania den 14. juli 1919,
fremgér det klart, at Danmarks holdning i Spitzbergen-spergsmalet og Norges
holdning i Grenlandsspergsmalet fra dansk side blev betragtet som stiende i
indbyrdes sammenhzng, og denne sammenhang synes ogsa at afspejle sig i
Ihlens referat af samtalen. Selvom man ikke vil anse det for godtgjort, at der
forela en sddan indbyrdes sammenhzng, som pd grund af det bekrzftende
svar fra den norske regering, pa hvis vegne udenrigsministeren talte, ville have
affadt en tosidet forpligtelse, lader det sig vanskeligt bestride, at det, som Dan-
mark anmodede Norge om (“ikke at gore vanskeligheder ved [Grenlands]
sagens ordning”), var det samme som det, Danmark erklzrede sig rede til i
Spitzbergen-spergsmalet (ikke at modsztte sig “Norges ensker om spergsmalets
ordning”). Hvad Danmark enskede at opni af Norge, var, at Norge ikke fore-
tog noget, der kunne legge hindringer i vejen for de danske planer med hensyn
til Grenland. Den erklering, som udenrigsministeren den 22. juli 1919 afgav
p& de norske regerings vegne, var bestemt bekrzftende: “Jeg sa idag danske
minister at den norske regj. ikke vilde gjore vanskeligheter ved denne saks
ordning”.

Domstolen anser det for hazvet over enhver tvivl, at et sidant svar afgivet
af udenrigsministeren p3 regeringens vegne i besvarelse af en henvendelse fra
en fremmed magts diplomatiske repreesentant i en sag, der ligger inden for
udenrigsministerens embedsomrade, binder det land, han tilherer.***

Det er af disse grunde, at domstolen med tolv stemmer mod to

1) kender for ret, at den af den norske regering den 10. juli 1931 udstedte
okkupationserklering og alle af samme regering i denne henseende tagne for-
holdsregler udger en krenkelse af den bestiende retstilstand og derfor er rets-
stridige og ugyldige;

2) forkaster den norske regerings herimod stridende pastande;

3) besternmer, at der ikke er grund til at fravige den almindelige regel i
statuternes art. 64 om, at hver af parterne barer sine egne sagsomkostnin-
ger. **®

12 Studiebog i Folkeret
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Sovjetrussisk erklering om Arktis, 1926

SOBRANIL ZAKONOV I RASPORIAZHENII S. 8. S. R., 1926F

The Presidium of the Central Executive Committee of the Union of Soviet
Socialist Republics decrees:

All lands an islands situated in the Arctic to the North, between the coast-
line of the Union of Soviet Socialist Republics and the North Pole, both already
discovered and those which may be discovered in the future, which at the time
of the publication of the present decree are not recognized by the Government
of the Union of Soviet Socialist Republics as the territory of any foreign State,
are [hereby] declared territory of the Union, [namely, in the area] between thc
meridian 32° 4’ 35” longitude, East of Greenwich, passing over the Eastern
side of the Bay of Vaida by the triangulation mark on the Cape of Kekursk,
and the meridian 168° 49’ 30” longitude, West of Greenwich, passing over the
middle of the strait between the Ratmanov and Kruzenshtern islands, of the
group of Diomid islands in the Strait of Bering.

! QOvers=zttelse fra Hudson, Cases on International Law (1936), 380.



KAPITEL VIII

Statsbefolkningen

103
Haag-konventionen af 12. april 1930

Art. 1. Det tilkommer hver stat gennem sin lovgivning at afgere, hvem der
er dens statsborgere. Denne lovgivning skal respekteres af andre stater, forudsat
at den er i overensstemmelse med de internationale konventioner, den inter-
nationale sazdvane og de retsprincipper, der er almindeligt anerkendt med hen-
syn til nationalitet.

104
Mexiko, forfatningen af 1857

Art. 30. Mexikanere er:***
ITI. De udlzndinge, som erhverver fast ejendom i republiken, eller som

har mexikanske bern, medmindre de giver udtryk for deres beslutning om at
bevare deres nationalitet.

105
Mexiko, fremmedlov af 1886

Art. 1. Folgende er mexikanske statsborgere:*¥*

(9) Udlzndinge, som erhverver fast ejendom i republiken, forudsat at de
ikke afgiver erklering om deres hensigt at bevare deres nationalitet. Ved er-
klzringens afgivelse skal udlzndingen til den fungerende notarius eller dom-
mer afgive erklzring om, hvorvidt han ensker at erhverve mexikansk stats-
borgerret, som hjemlet ved artikel 30, paragraf 3, i forfatningen, eller ej, og
udlandingens afgerelse af dette spergsmal skal indeholdes i dokumentet. S&-
fremt han valger mexikansk statsborgerret, eller sifremt han undlader at
afgive nogen erklering i denne henseende, kan han inden for ét &r rette
henvendelse til Udenrigsministeriet for at opfylde de i artikel 19 indeholdte
krav og opna mexikansk statsborgerret.
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106
Nottebohm Case

DEN INTERNATIONALE DOMSTOL, DOM, 1955
1. C. J. Reports 1955, 4

[Nottebohm var fedt i Tyskland i 1881 og tysk statsborger af fedsel. 24 ar
gammel (1905) udvandrede han til Guatemala, hvor han forblev bosat gennem
34 ar, d. v.s. indtil 1939. Han oparbejdede en betydelig forretningsvirksomhed,
men forblev tysk statsborger og vedblev at have forretningsforbindelse med Tysk-
land. Kort efter den 2. verdenskrigs udbrud begav N. sig til Liechtenstein. Den
9. oktober 1939 indgav han ansegning om naturalisation. Denne blev bevilget
af fyrsten af Liechtenstein allerede den 13. oktober og bevidnet i et naturalisa-
tionscertifikat dateret den 20. oktober. Der var dispenseret fra det krav om
mindst tre ars ophold der ifelge Liechtensteins lovgivning normalt udkraxves
som betingelse for naturalisation. N. havde i ansegningen i tilflde af natura-
lisation forpligtet sig til at betale et kontant beleb af 37.500 schweiziske francs
en gang for alle, og en naturalisationsskat af 1000 schweiziske francs arligt,
hvortil yderligere kom gebyr for ansegningens behandling og deponering af en
sikkerhedssum pa 30.000 schweiziske francs. I begyndelsen af 1940 vendte N.
tilbage til Guatemala. I 1941 indtridte denne stat i krigen mod Tyskland. I
1943 blev N. arresteret og interneret 1 US (hans navn stod pa de allieredes
“sorte liste”). Samtidig skred Guatemala ind overfor hans ejendom som til-
herende fjendtlig borger. I 1951 anlagde Liechtenstein sag mod Guatemala for
folkeretstridigt indgreb i ejendom tilherende en borger i en neutral stat. Guate-
mala péstod sagen afvist (contended that this claim was inadmissible), ferst og
fremmest fordi den foretagne naturalisation var uden folkeretlig gyldighed 1
forhold til Guatemala.]

[Domstolen.] In order to decide upon the admissibility of the Application, the
Court must ascertain whether the nationality conferred on Nottebohm by Liech-
tenstein by means of an naturalization which took place in the circumstances
which have been described, can be validly invoked as against Guatemala,
whether it bestows upon Liechtenstein a sufficient title to the exercise of pro-
tection in respect of Nottebohm as against Guatemala and therefore entitles it
to seise the Court of a claim relating to him. In this connection, Counsel for
Liechtenstein said: “the essential question is whether Mr. Nottebohm, having
acquired the nationality of Liechtenstein, that acquisition of nationality is one
which must be recognized by other States”. This formulation is accurate, sub-
ject to the twofold reservation that, in the first place, what is involved is not
recognition for all purposes but merely for the purposes of the admissibility of
the Application, and, secondly, that what is involved is not recognition by all
States but only by Guatemala. **¥*

In order to establish that the Application must be held to be admissible,
Liechtenstein has argued that Guatemala formerly recognized the naturalization
which it now challenges and cannot therefore be heard to put forward a con-
tention which is inconsistent with its former attitude.***
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Since no proof has becn adduced that Guatemala has recognized the title
to the exercise of protection relied upon by Liechtenstein as being derived from
the naturalization which it granted to Nottebohm, the Court must consider
whether such an act of granting nationality by Liechtenstein directly entails
an obligation on the part of Guatemala to recognize its effect, namely, Licch-
tenstein’s right to exercise its protection. In other words, it must be determined
whether that unilateral act by Liechtenstein is one which can be relied upon
against Guatemala in regard to the exercise of protection. The Court will deal
with this question without considering that of the validity of Nottebohm’s
naturalization according to the law of Liechtenstein.

It is for Liechtenstein, as it is for every sovereign State, to settle by its own
legislation the rules relating to the acquisition of its nationality, and to confer
that nationality by naturalization granted by its own organs in accordance with
that legislation. It is not necessary to determine whether international law im-
poses any limitations on its freedom of decision in this domain. Furthermore,
nationality has its most immediate, its most far-reaching and, for most people,
its only effects within the legal system of the State conferring it. Nationality ser-
ves above all to determine that the person upon whom it is conferred enjoys
the rights and is bound by the obligations which the law of the State in ques-
tion grants to or imposes on its nationals. This is implied in the wider concept
that nationality is within the domestic jurisdiction of the State.

But the issue which the Court must decide is not one which pertains to the
legal system of Liechtenstein. It does not depend on the law or on the decision
of Liechtenstein whether that State is entitled to exercise its protection, in the
case under consideration. To exercise protection, to apply to the Court, is to
place oneself on the plane of international law. It is international law which
determines whether a State is entitled to exercise protection and to seise the
Court.

The naturalization of Nottebohm was an act performed by Liechtenstein in
the exercise of its domestic jurisdiction. The question to be decided is whether
that act has the international effect here under consideration.

International practice provides many examples of acts performed by States
in the exercise of their domestic jurisdiction which do not necessarily or auto-
matically have international effect, which are not necessarily and automatically
binding on other States or which are binding on them only subject to certain
conditions: this is the case, for instance, of a judgment given by the competent
court of a State which it is sought to invoke in another State.

In the present case it is necessary to determine whether the naturalization
conferred on Nottebohm can be successfully invoked against Guatemala, whe-
ther, as has already been stated, it can be relied upon as against that State, so
that Liechtenstein is thereby entitled to exercise its protection in favour of
Nottebohm against Guatemala.

When one State has conferred its nationality upon an individual and another
State has conferred its own nationality on the same person, it may occur that
each of these States, considering itself to have acted in the exercise of its dome-
stic jurisdiction, adheres to its own view and bases itself thereon in so far its
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own actions are concerned. In so doing, each State remains within the limits of
its domestic jurisdiction.

This situation may arise on the international plane and fall to be considered
by international arbitrators or by the courts of a third State. If the arbitrators
or the courts of such a State should confine themselves to the view that nationa-
lity is exclusively within the domestic jurisdiction of the State, it would be ne-
cessary for them to find that they were confronted by two contradictory asser-
tions made by two sovereign States, assertions which they would consequently
have to regard as of equal weight, which would oblige them to allow the con-
tradiction to subsist and thus fail to resolve the conflict submitted to them.

In most cases arbitrators have not strictly speaking had to decide a conflict of
nationality as between States, but rather to determine whether the nationality in-
voked by the applicant State was one which could be relied upon as against
the respondent State, that is to say, whether it entitled the applicant State to
exercise protection. International arbitrators, having before them allegations of
nationality by the applicant State which were contested by the respondent
State, have sought to ascertain whether nationality had been conferred by the
applicant State in circumstances such as to give rise to an obligation on the part
of the respondent State to recognize the effect of that nationality. In order to
decide this question arbitrators have evolved certain principles for determining
whether full international effect was to be attributed to the nationality invoked.
The same issue is now before the Court: it must be resolved by applying the
same principles.

The courts of third States, when confronted by a similar situation, have
dealt with it in the same way. They have done so not in connection with the
exercise of protection, which did not arise before them, but where two different
nationalities have been invoked before them they have had, not indeed to decide
such a dispute as between the two States concerned, but to determine whether
a given foreign nationality which had been invoked before them was one which
they ought to recognize.

International arbitrators have decided in the same way numerous cases of
dual nationality, where the question arose with regard to the exercise of pro-
tection. They have given their preference to the real and effective nationality,
that which accorded with the facts, that based on stronger factual ties between
the person concerned and one of the States whose nationality is involved. Diffe-
rent factors are taken into consideration, and their importance will vary from
one case to the next: the habitual residence of the individual concerned is an
important factor, but there are other factors such as the centre of his interests,
his family ties, his participation in public life, attachment shown by him for a
given country and inculcated in his children, etc.

Similarly, the courts of third States, when they have before them an indivi-
dual whom two other States hold to be their national, seek to resolve the con-
flict by having recourse to international criteria and their prevailing tendency
is to prefer the real and effective nationality.

The same tendency prevails in the writings of publicists and in practice. This
notion is inherent in the provisions of Article 3, paragraph 2, of the Statute of
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the Court. National laws reflect this tendency when, inter alia, they make na-
turalization dependent on conditions indicating the existence of a link, which
may vary in their purpose or in their nature but which are essentially concern-
ed with this idea. The Liechtenstein Law of January 4th, 1934, is a good
example.

The practice of certain States which refrain from exercising protection in
favour of a naturalized person when the latter has in fact, by his prolonged
absence, severed his links with what is no longer for him anything but his no-
minal country, manifests the view of these States that, in order to be capable
of being invoked against another State, natjonality must correspond with
the factual situation. A similar view is manifested in the relevant provisions of
the bilateral nationality treaties concluded between the United States of Ame-
rica and other States since 1868, such as those sometimes referred to as the Ban-
croft Treaties, and in the Pan-American Convention, signed at Rio de Janeiro
on August 13th, 1906, on the status of naturalized citizens who resume residence
in their country of origin.

The character thus recognized on the international level as pertaining to na-
tionality is in no way inconsistent with the fact that international law leaves it
to cach State to lay down the rules governing the grant of is own nationality.
The reason for this is that the diversity of demographic conditions has thus far
made it impossible for any general agreement to be reached on the rules relat-
ing to nationality, although the latter by its very nature affects international
relations. It has been considered that the best way of making such rules accord
with the varying demographic conditions in different countries is to leave the
fixing of such rules to the competence of each State. On the other hand, a State
cannot claim that the rules it has thus laid down are entitled to recognition by
another State unless it has acted in conformity with this general aim of making
the legal bond of nationality accord with the individual’s genuine connection
with the State which assumes the defence of its citizens by means of protection
as against other States.

The requirement that such a concordance must exist is to be found in the
studies carried on in the course of the last thirty years upon the initiative and
under the auspices of the League of Nations and the United Nations. It ex-
plains the provision which the Conference for the Codification of International
Law, held at The Hague in 1930, inserted in Article 1 of the Convention relat-
ing to the Conflict of Nationality Laws, laying down that the law enacted by a
State for the purpose of determining who are its nationals “shall be recognized
by other States in so far as it is consistent with ... international custom, and
the principles of law generally recognized with regard to nationality”. In the
same spirit, Article 5 of the Convention refers to criteria of the individual’s
genuine connections for the purpose of resolving questions of dual nationality
which arise in third States.

According to the practice of States, to arbitral and judicial decisions and
to the opinions of writers, nationality is a legal bond having as its basis a social
fact of attachment, a genuine connection of existence, interests and sentiments,
together with the existence of reciprocal rights and duties. It may be said to
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constitute the juridical expression of the fact that the individual upon whom
it is conferred, either directly by the law or as the result of an act of the au-
thorities, is in fact more closely connected with the population of the State
conferring nationality than with that of any other State. Conferred by a State,
it only entitles that State to exercise protection vis-a-vis another State, if it
constitutes a translation into juridical terms of the individual’s connection with
the State which has made him its national *¥**

Since this is the character which nationality must present when it is invoked
to furnish the State which has granted it with a title to the exercise of protec-
tion and to the institution of international judicial proceedings, the Court must
ascertain whether the nationality granted to Nottebohm by means of naturali-
zation is of this character or, in other words, whether the factual connection
between Nottebohm and Liechtenstein in the period preceding, contempora-
neous with and following his naturalization appears to be sufficiently close, so
preponderant in relation to any connection which may have existed between
him and any other State, that it is possible to regard the nationality conferred
upon him as real and effective, as the exact juridical expression of a social fact
of a connection which existed previously or came into existence thereafter.

Naturalization is not a matter to be taken lightly. To seek and to obtain it
is not something that happens frequently in the life of a human being. It in-
volves his breaking of a bond of allegiance and his establishment of a new
bond of allegiance. It may have farreaching consequences and involve profound
changes in the destiny of the individual who obtains it. It concerns him perso-
nally, and to consider it only from the point of view of its repercussions with
regard to his property would be to misunderstand its profound significance. In
order to appraise its international effect, it is impossible to disregard the cir-
cumstances in which it was conferred, the serious character which attaches to it,
the real and effective, and not merely the verbal preference of the individual
seeking it for the country which grants it to him.

At the time of his naturalization does Nottebohm appear to have been more
closely attached by his tradition, his establishment, his interests, his activities,
his family ties, his intentions for the near future to Liechtenstein than to any
other State?

The essential facts appear with sufficient clarity from the record.***

At the date when he applied for naturalization Nottebohm had been a Ger-
man national from the time of his birth. He had always retained his connec-
tions with members of his family who had remained in Germany and he had
always had business connections with that country. His country had been at
war for more than a month, and there is nothing to indicate that the appli-
cation for naturalization then made by Nottebohm was motivated by any desire
to dissociate himself from the Government of his country.

He had been settled in Guatemala for 34 years. He had carried on his activi-
ties there. It was the main seat of his interests. He returned there shortly after
his naturalization, and it remained the centre of his interests and of his business
activities. He stayed there until his removal as a result of war measures in 1943,
He subsequently attempted to return there, and he now complains of Guatema-
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la’s refusal to admit him. There, too, were several members of his family who
sought to safeguard his interests.

In contrast, his actual connections with Liechtenstein were extremely te-
nuous. No settled abode, no prolonged residence in that country at the time
of his application for naturalization: the application indicates that he was pay-
ing a visit there and confirms the transient character of this visit by its request
that the naturalization proceedings should be initiated and concluded without
delay. No intention of settling there was shown at that time or realized in the
ensuing weeks, months or years—on the contrary, he returned to Guatemala
very shortly after his naturalization and showed every intention of remaining
there. If Nottebohm went to Liechtenstein in 1946, this was because of the
refusal of Guatemala to admit him. No indication is given of the grounds war-
ranting the waiver of the condition of residence, required by the 1934 Nationa-
lity Law, which waiver was implicitly granted to him. There is no allegation
of any economic interests or of any activities exercised or to be exercised in
Liechtenstein, and no manifestation of any intention whatsoever to transfer all
or some of his interests and his business activities to Liechtenstein. It is un-
necessary in this connection to attribute much importance to the promise to
pay the taxes levied at the time of his naturalization. The only links to be dis-
covered between the Principality and Nottebohm are the short sojourns already
referred to and the presence in Vaduz of one of his brothers: but his brother’s
presence is referred to in his application for naturalization only as a reference
to his god conduct. Furthermore, other members of his family have asserted
Nottebohm's desire to spend his old age in Guatemala.

These facts clearly establish, on the one hand, the absence of any bond of
attachment between Nottebohm and Liechtenstein and, on the other hand, the
existence of a long-standing and close connection between him and Guatemala,
a link which his naturalization in no way weakened. That naturalization was
not based on any real prior connection with Liechtenstein, nor did it in any
way alter the manner of life of the person upon whom it was conferred in ex-
ceptional circumstances of speed and accommodation. In both respects, it was
lacking in the genuineness requisite to an act of such importance, if it is to be
entitled to be respected by a State in the position of Guatemala. It was granted
without regard to the concept of nationality adopted in international relations.

Naturalization was asked for not so much for the purpose of obtaining a
legal recognition of Nottebohm’s membership in fact in the population of Liech-
tenstein, as it was to enable him to substitute for his status as a national of a
belligerent State that of a national of a neutral State, with the sole aim of thus
coming within the protection of Liechtenstein but not of becoming wedded
to its traditions, its interests, its way of life or of assuming the obligations—other
than fiscal obligations—and exercising the rights pertaining to the status thus
acquired.

Guatemala is under no obligation to recognize a nationality granted in such
circumstances. Liechtenstein consequently is not entitled to extend its protec-
tion to Nottebohm vis-a-vis Guatemala and its claim must, for this reason, be
held to be inadmissible.
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The Court is not therefore called upon to deal with the other pleas in bar
put forward by Guatemala or the Conclusions of the Parties other than those
on which it is adjudicating in accordance with the reasons indicated above.

For these reasons,

The Court,

by eleven votes to three,

Holds that the claim submitted by the Government of the Principality of
Liechtenstein is inadmissible.

107
Haag-konventionen af 12. april 1930

Art. 3. Under forbehold af bestemmelserne i nzrvaerende konvention kan
en person, der har to eller flere nationaliteter, betragtes som undersat af enhver
af de stater, hvis nationalitet han besidder.

Art. 4. En stat kan ikke udeve diplomatisk beskyttelse til fordel for en af
sine statsborgere overfor en stat, hvor han tillige er statsborger.

Art. 5. I en tredjestat kan en person, der har flere nationaliteter, behandles
som om han kun havde haft én. Med forbehold af tredjestatens retsregler om
den personlige status samt af galdende konventioner kan denne stat blandt de
nationaliteter, personen er i besiddelse af, nejes med at anerkende enten na-
tionaliteten i det land, hvor han har sin faste bopzl, eller i det land, hvortil
han efter omsteendighederne narmest er knyttet.

108
Mergé Claim

ITALIAN-UNITED STATES CONCILIATION COMMISSION; 1955
Unpublished decision quoted [rom International Law Reports 1955, 443-57

[Ved fredstraktat med Italien af 1947 art. 78 har Italien forpligtet sig til,
under visse nzrmere betingelser, at yde personer der er statsborgere i nogen af
de Forenede Nationer, og ogsa havde denne status den 3. september 1943, erstat-
ning for krigsskade lidt pa ejendom i Italien. Fru. F. S. Mergé rejste som ame-
rikansk statsborger krav i henhold til denne bestemmelse. Italien afviste hendes
krav under henvisning til at hun ogsd havde italiensk statsborgerret. Fra ame-
rikansk side gjorde man galdende at kravet burde nyde fremme da fredstrakta-
ten ikke havde taget noget forbehold for dobbelt statsborgerret.

Fru Mergé var fodt i de Forenede Stater og havde dermed erhvervet ameri-
kansk statsborgerret. I 1933 indgik hun i Rom agteskab med en italiener og
erhvervede derved italiensk statsborgerret uden at miste sin amerikanske. ZEgte-
parret levede i Rom fra 1937—1940 og i Tokio (hvor hendes mand var ansat
i den italienske ambassade) fra 1940—1946. Fra december 1946 til september
1947 opholdt hun sig i de Forenede Stater, hvorefter hun sammen med sin
mand har haft bopzl i Italien.
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Efter at Kommissionen har fastsldet at det ikke er muligt at afgere spergs-
malet ved fortolkning af traktaten vender den sig til folkerettens almindelige
principper om dobbelt nationalitet og siger:]

As the Treaty contains no provisions governing the case of dual nationality,
the Commission must tumn to the general principles of international law. In this
connection two solutions are possible: (a) the principle according to which a
State may not afford diplomatic protection to one of its nationals against the
State whose nationality such person also possesses; (b) the principle of effective
or dominant nationality.

(1) The Hague Convention of 1930.—The two principles just mentioned are
defined in this Convention: the first (Art. 4) within the system of public inter-
national law; the second (Art. 5) within the system of private international law.

Art. 4 (approved in plenary session by 29 votes to 5) is as follows:

“A State may not afford diplomatic protection to one of its nationals against
a State whose nationality such person also possesses”.

The same Convention, in Art. 5, indicates effective nationality as the cri-
terion to be applied by a third State in order to resolve the conflicts of laws
raised by dual nationality cases. Such State

. shall, of the nationalities which any such person possesses, recognize
exclusively in its territory either the nationality of the country in which he is
habitually and principally resident, or the nationality of the country with which
in the circumstances he appears to be most closely connected.”

This rule, although referring to the domestic jurisdiction of a State, never-
theless constitutes a guiding principle also in the international system ***

The Hague Convention, although not ratified by all the Nations, expresses a
communis opinio juris, by reason of the nearunanimity with which the prin-
ciples referring to dual nationality were accepted.

(2) Precedents—Uniformity of precedents in this field does not exist, but it
can be stated that the ratio of nearly all the arbitral and judicial decisions on
the international level is either one or the other of the two afore-mentioned
principles. We shall cite a few by way of example.***

(3) Legal literature. ***

V. Considerations of Law

(1) The rules of the Hague Convention of 1930 and the customary law ma-
nifested in international precedents and in the legal writings of the authors
attest the existence and the practice of two principles in the problem of diplo-
matic protection in dual nationality cases. The first of these, specifically re-
ferring to the scope of diplomatic protection, as a question of public internatio-
nal law, is based on the sovereign equality of the States in the matter of natio-
nality and bars protection in behalf of those who are simultaneously also na-
tionals of the defendant State. The second of the principles had its origin in
private international law, in those cases, that is, in which the courts of a third
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State had to resolve a conflict of nationality laws. Thus, the principle of effec-
tive nationality was created with relation to the individual. But decisions and
legal writings, because of its evident justice, quickly transported it to the sphere
of public international law.

(2) It is not a question of adopting one nationality to the exclusion of the
other. Even less when it is recognized by both Parties that the claimant pos-
sesses the two nationalities. The problem to be explained is, simply, that of
determining whether diplomatic protection can be exercised in such cases.

(3) A prior question requires a solution: are the two principles which have
just been set forth incompatible with each other, so that the acceptance of one
of them necessarily implies the exclusion of the other? If the reply is in the
affirmative, the problem presented is that of a choice; if it is in the negative,
one must determine the sphere of application of each one of the two princip-
les.

The Commission is of the opinion that no irreconcilable opposition between
the swo principles exists; in fact, to the contrary, it believes that they comple-
ment each other reciprocally. The principle according to which a State cannot
protect one of its nationals against a State also considers him its national
and the principle of effective, in the sense of dominant, nationality, have both
been accepted by the Hague Convention (Articles 4 and 5) and by the Inter-
national Court of Justice (Advisory Opinion of April 11, 1949, and the Notte-
bohm decision of April 6, 1955). If these two principles were irreconcilable, the
acceptance of both by the Hague Convention and by the International Court
of Justice would be incomprehensible.

(4) The International Court of Justice, in its recent decision in the Nottc-
bohm Case, after having said that “... international law leaves to each State
to lay down the rules governing the grant of its own nationality”, adds:

“On the other hand, a State cannot claim that the rules it has thus laid-down
are entitled to recognition by another State unless it has acted in conformity with
this general aim of making the legal bond of nationality accord with the indi-
vidual’s genuine connection with the State which assumnes the defence of its
citizens by means of protection as against other States... Conferred by a State,
it only entitles that State to exercise protection vis-i-vis another State, if it con-
stitutes a translation into juridical terms of the individual’s connection with the
State which has made him its national”. (Judgment of April 6, 1955, p. 23).

For even greater reason, this theory must be understood to be applicable to
the problem of dual nationality which concerns the two contesting States, in
view of the fact that in such case effective nationality does not mean only the
existence of a real bond, but means also the prevalence of that nationality over
the other, by virtue of facts which exist in the case.

(5) The principle, based on the sovereign equality of States, which excludes
diplomatic protection in the case of dual nationality, must yield before the prin-
ciple of effective nationality whenever such nationality is that of the claiming
State. But it must not yield when such predominance is not proved, because the
first of these two principles is generally recognized and may constitute a crite-
rion of practical application for the elimination of any possible uncertainty.
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(6) The question of dual nationality obviously arises only in cases where the
claimant was in possession of both nationalities at the time the damage occurred
and during the whole of the period comprised between the date of the Armi-
stice (September 3, 1943) and the date of the coming into force of the Treaty
of Peace (September 15, 1947). In view of the principles accepted, it is consider-
ed that the Government of the United States of America shall be entitled to
protect its nationals before this Commission in cases of dual nationality, United
States and Italian, whenever the United States nationality is the effective na-
tionality. In order to establish the prevalence of the United States nationality
in individual cases, habitual residence can be one of the criteria of evaluation,
but not the only one. The conduct of the individual in his economic, social,
political, civic and familiy life, as well as the closer and more effective bond
with one of the two States must also be considered.

(7) It is considered that in this connection the following principles may serve
as guides:

(a) The United States nationality shall be prevalent in cases of children born
in the United States of an Italian father and who have habitually lived there.

(b) The United States nationality shall also be prevalent in cases involving
Italians who, after having acquired United States nationality by naturalization
and having thus lost Italian nationality, have re-acquired their nationality of
origin as a matter of law as a result of having sojourned for more than two
years, without the intention of re-transferring their residence permanently to
Italy.

(c) With respect to cases of dual nationality involving American women
married to Italian nationals, the United States nationality shall be prevalent
in cases in which the family has had habitual residence in the United States
and the interests and the permanent professional life of the head of the family
were established in the United States.

(d) In case of dissolution of marriage, if the family was established in Italy
and the widow transfers her residence to the United States of America,
whether or not her new residence is of an habitual nature must be evaluated,
case by case, bearing in mind also the widow’s conduct, especially with regard
to the raising of her children, for the purpose of deciding which is the prevalent
nationality.

(8) United States nationals who did not possess Italian nationality but the
nationality of a third State can be considered “United Nations nationals” under
the Treaty, even if their prevalent nationality was the nationality of the third
State.

(9) In all other cases of dual nationality, Italian and United States, when,
that is, the United States nationality is not prevalent in accordance with the
above, the principle of international law, according to which a claim is not
admissible against a State, Italy in our case, when this State also considers the
claimant as its national and such bestowal of nationality is, as in the case of
Italian law, in harmony (Article I of the Hague Convention of 1930) with
international custom and generally recognized principles of law in the matter
of nationality, will re-acquire its force.
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VI. Decision

Examining the facts of the case in bar, in the light of the aforementioned
criteria, especially paragraph (6), in relation to paragraph (7) (c), the Commis-
sion holds that [the claimant] can in no way be considered to be dominantly
a United States national within the meaning of Article 78 of the Treaty of
Peace, because the family did not have its habitual residence in the United
States and the interests and the permanent professional life of the head of
the family were not established there. In fact, Mrs. Mergé has not lived in the
United States since her marriage, she used an Italian passport in travelling to
Japan from Italy in 1937, she stayed in Japan from 1937 until 1946 with her
husband, an official of the Italian Embassy in Tokyo, and it does not appear
that she was ever interned as a national of a country enemy to Japan.

Inasmuch as [the claimant] for the foregoing reasons, cannot be considered to
be dominantly a United States national within the meaning of Article 78 of the
Treaty of Peace, the Commission is of the opinion that the Government of the
United States of America is not entitled to present a claim against the Italian
Government in her behalf.



KAPITEL IX

Territorialhgjheden

109
The Case of the S. S. “Lotus”

DEN FASTE DOMSTOL FOR MELLEMFOLKELIG RETSPLEJE, DOM, 1927
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110
Kimpfer gegen Ziirich, Staatsanwaltschaft

SCHWEIZ, KASSATIONSHOF, 1939
65 Amtliche Sammlung (1939) 39

[Tyske myndigheder foretog i 1938 nogle undersogelser for at konstatere,
hvorvidt et tysk selskab, der kontrollerede et schweizisk kartel, havde overtradt
tyske valutabestemmelser. Som et led i disse undersegelser forlangte de tyske
myndigheder, at selskabet skulle lade en autoriseret revisor gennemga firmaets
boger og afgive beretning herom direkte til myndighederne. Revisoren,
Kimpfer, der fik til opgave at undersgge ogsd det schweiziske selskabs bager,
modtog detaillerede instrukser fra de tyske myndigheder, ligesom han fik
overgivet sagens akter.

Kimpfer ankom til Ziirich den 19. juli 1938 og begyndte umiddelbart sin
inspektion. Han blev herunder arresteret og senere straffet for at have over-
trddt art. 1 (I) i forbundsdekretet af 21. juni 1935, idet han p& schweizisk
omride havde udfert regeringsvirksomhed for en fremmed stat.

Kimpfer appellerede afgorelsen.]

[Damstolen.] ***Der Bundesbeschluss betrifft nach seinem Titel den Schutz
der Sicherheit der Eidgenossenschaft. Dieser Schutz bezieht sich naturgemiss
auf das Gebiet und den autonomen Bestand der Eidgenossenschaft als Ganzes
und in ihrer Organisation. Der unmittelbare Zweck des Bundesbeschlusses ist
damnach in erster Linie die Wahrung der Unverletzlichkeit des Gebietes und
der Gebietshoheit. Angriffe darauf sollen abgewehrt werden. Zu diesen An-
griffen gehoren die offene und direkte Betitigung fremder Behdrden und
Beamten auf dem schweizerischen Gebiet im Namen oder fiir einen fremden
Staat. Solche Ubergriffe sind selten und leicht zu verhindern. Art. 1 BB geht
weiter. Allerdings nennt das Marginale verbotene Amtshandlungen (im fran-
zésischen Text: actes officiels); der Wortlaut spricht aber von Handlungen,
die an sich einer Behorde oder einem Beamten zukommen, die franzosische
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Fassung sogar weitergehend von “actes qui, normalement, relévent des pou-
voirs publics”, von Handlungen, die normalerweise, fiir den Regelfall, der
Behérde zustehen. Damit ist mit aller wiinschenswerten Deutlichkeit zum Aus-
druck gebracht, dass nicht nur Massnahmen darunter fallen, die von Behérden
oder Beamten ausgefithrt werden, sondern Handlungen fiir einen fremden
Staat, die fiir sich betrachtet, d. h. nach ihrem Wesen und Zweck sich als
Amtstitigkeit charakterisieren, unbekiimmert, ob ein Beamter dabei titig war
oder nicht. Gerade diese getarnten und deswegen gefihrlichen Angriffe auf
die Gebietshoheit sollen nach Zweck und Wortlaut des Gesctzes getroffen
werden.

Es kommt daher nicht darauf an, ob der Beschwerdefiihrer als deutscher
Beamter gehandelt habe, sondern massgebend ist allein, ob seine Titigkeit in
der Schweiz ihrem Wesen nach amtlichen Charakter trug. Nicht nach deut-
schem Recht, sondern demjenigen des Tatortes entscheidet sich auch, ob eine
Amtshandlung objektiv vorliege. Da der Schutz des Bundesbeschlusses u. a. der
schweizerischen Gebietshoheit gilt, bestimmt sich sein Umfang damach, wie
weit die Ausiibung der Hoheitsrechte reicht und wie weit der Geschiftsbereich
gezogen ist, der durch die Ausstattung mit offentlicher Autoritit vom Staat
beansprucht und als behérdlich oder amtlich gekennzeichnet ist.

Dass der Beschwerdefithrer fiir die Interessen der deutschen Devisenbe-
hérden und damit fiir einen fremden Staat gehandelt hat, ist nicht zweifel-
haft. Seine Titigkeit umfasste zu einem wesentlichen Teil Untersuchungs-
handlungen zu steuer-, devisen- und strafrechtlichen Zwecken, also zur
Erfiillung von staatlichen Aufgaben ***

Solche Handlungen kommen nach schweizerischer Auffassung nur Be-
amten, den Steuer- oder Strafverfolgungsbehorden zu. Sie sind daher, von
irgendwem fiir fremde Staaten ohne behordliche Bewilligung vorgenommen,
nach Art. 1 Abs. 1 BB verboten.

Die Auffassung des Beschwerdefiihrers, das Gesetz treffe nur Handlungen,
die auf dem Wege der Rechtshilfe hitten vorgenommen werden miissen, wird
durch den Gesetzeswortlaut nicht gestiitzt. Der Umstand, dass die Rechtshilfe
wahrscheinlich nicht gewihrt worden wire, berechtigte nicht dazu, zur Selbst-
hilfe zu schreiten. Ubrigens ist die Rechtshilfe nicht nachgesucht worden.***

3. — Der Beschwerdefiihrer bestreitet zu Unrecht, vorsitzlich gehandelt zu
haben. Denn ihm waren alle wesentlichen Tatumstinde bewusst.*** Er musste
erkennen, dass er teilweise fiir staatliche Zwecke des deutschen Reiches auf
schweizerischern Gebiet titig zu sein hatte. Seine Feststellungen waren Erhebun-
gen und Materjalsammlung fiir deutsche Finanz- und Strafbehérden. Aus
den amtlichen Akten ersah er — abgesehen von deren Zweck — Inhalt und
Charakter seiner Aufgabe und musste daraus feststellen, dass ihm Unter-
suchungshandlungen zufielen, die nach deutscher Anschauung ebenso wie
nach der schweizerischen ausschliesslich den staatlichen Organen vorbehalten
sind. Trotz Kenntnis der massgebenden Umstiinde ist er auf schweizerischen
Gebiet titig geworden. Er hat den unerlaubten Erfolg, die Verletzung der
schweizerischen Gebietshoheit darmach nicht nur erkannt, sondern auch ge-
wollt und damit vorsitzlich gehandelt.**¥
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Der Vorsatz ist allerdings nur dann ein rechtswidriger, wenn er das Be-
wusstsein der Rechtswidrigkeit der Handlung einschliesst. Dazu ist aber nicht
die Kenntnis des gesetzlichen Erlasses nétig, durch den eine bestimmte Hand-
lung verboten und unter Strafc gestellt ist, sondern es geniigt das Bewusstsein
der Unrechtmissigkeit (BGE 50 I S. 327; 60 I S. 417 ff.). Das Bewusstsein,
unrecht zu handeln, musste sich fiir den Beschwerdefithrer schon daraus er-
geben, dass er auf fremdem Staatsgebiet Funktionen amtlichen Charakters
ausiibte, ein Verhalten, das nach den Feststellungen des angefochtenen Urteils
auch in Deutschland in weitgehendem Masse bestraft wird. Bei seiner Bildung
und beruhflichen Stellung musste sich daher der Beschwerdefithrer dariiber klar
sein, dass sein Verhalten strafbar sei.

4. — Darauf, dass die Betroffenen, d. h. dic an der Schwelmgruppe Beteilig-
ten mit der Priiffung einverstanden gewesen seien, kann sich der Beschwerde-
fithrer nicht als Strafausschliessungsgrund berufen. Denn die Verbote des Bun-
desbeschlusses sind nicht in erster Linie zur Wahrung der Rechte Privater,
sondern um der offentlichen Ordnung und Sicherheit willen aufgestellt.
Verletzt ist die schweizerische Gebietshoheit. Ein verbotener Angriff darauf
kann nicht durch die Zustimmung von Privaten zu einer crlaubten Handlung

werden. **#¥
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Miko Jung et al. v. Rokusaburo Novaya

DE FORENEDE STATER, DOMESTIC RELATIONS COURT OF CITY
OF NEW YORK, 1944
47 N.Y.S. 2d 48

[Miko Jung, der var moder til fem bern, anlagde sag mod bernenes fader
og pastod ham sat i bidrag til bernenes underhold. Det var en forudsatning
for sagsegtes bidragspligt, at bernene kunne betragtes som ®gtebprn. Sagsoger-
inden paberabte sig New York Domestic Relations Court Act Section 101 Sub-
division 6, der indeholdt felgende regel:

A child born of a ceremonial marriage shall be deemed the legitimate child
if its parents for alle the purposes of this Act regardless of the validity of such
marriage.

Sagsegerinden havdede, at en vielsesceremoni af den i bestemmelsen om-
handlede art havde fundet sted mellem hende og sagsegte i det japanske kon-
sulat i New York.]

[Domstolen.] The question is whether a ceremony performed pursuant to
the laws of a foreign government in a Consulate of that foreign government
can be regarded or assumed to be a ceremonial marriage within the meaning
of subdivision 6 of Section 101 of the Domestic Relations Court Act.

No foreign government can set up a government within the territory of the
United States. Whether or not the respondent and the petitioner went through
a marriage ceremony which might be or might not be valid on Japanese ter-
ritory, such a marriage cannot be regarded as valid if entered into on United

13 Studiebog i Folkeret
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States territory. The marriage laws of the land must be complied with to
constitute a valid marriage.

I do not know of any treaty entered into between the government of the
United States and any foreign government under which treaty this govern-
ment would cede to another government extra-territorial rights or did cede
such rights. International law recognized extra-territorial rights of the United
States in China as well as that of other governments in China. By act of
Congress that has been terminated in so far as the United States are con-
cerned.

We no longer claim extra-territorial rights in China, nor do we excrcisc
any such rights. I am not certain as to whether, under the extra-territorial
rights which we had in China, marriages could have been or were performed
under such extra-territorial rights which were valid in our country or valid
in China. Be that as it may, the Japanese government never had extra-ter-
ritorial rights in the United States, never will have, nor will. I hope, any other
government ever have extra-territorial rights in the United States. A marriage
performed in the Japanese Consulate in New York by the consul or other
person authorized under Japanese law to so do betwecn this man and this
woman, presumably pursuant to Japanese law, cannot be regarded as a valid
marriage between parties here. Foreign governments cannot establish courts
on United States territory to settle disputes between their nationals, nor can
they create instrumentalities for the purpose of marrying their nationals on
United States territory. At best it might be considered a common-law marriage
if the conduct of the parties at the time complied with the laws of this Statc
and if the marriage had been entered into prior to April of 1933.%%*

The action must be dismissed.

112
The Caroline Incident

DE FORENEDE STATER-STORBRITANNILEN, NOTEVEKSLING, 1842

Se nedenfor sag nr. 166
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Convention on Diplomatic Relations

WIEN, 1961

Art. 2. The establishment of diplomatic relations between States, and of per-
manent diplomatic missions, takes place by mutual consent.

Art. 3. 1. The functions of a diplomatic mission consist inter alia in:

(a) representing the sending State in the receiving State;

(b) protecting in the rcceiving State the interests of the sending State and of
its nationals, within the limits permitted by international law;

(c) negotiating with the Government of the receiving State;

(d) ascertaining by all lawful means conditions and developments in the rc-
ceiving State, and reporting thereon to the Government of the sending State;

(e) promoting friendly relations between the sending State and the receiving
State, and developing their economic, cultural and scientific relations.

2. Nothing in the present Convention shall be construed as preventing the
performance of consular functions by a diplomatic mission.

Art. 4. 1. The sending State must make certain that the agrément of the
receiving State has been given for the person it proposes to accredit as head of
the mission to that State.

2. The receiving State is not obliged to give reasons to the sending State for
a refusal of agrément.

Art. 9. 1. The receiving State may at any time and without having to explain
its decision, notify the sending State that the head of the mission or any member
of the diplomatic staff of the mission is persona non grata or that any other
member of the staff of the mission is not acceptable. In any such case, the send-
ing State shall, as appropriate, either recall the person concerncd or terminate
his functions with the mission. A person may be declared non grata or not ac-
ceptable before arriving in the territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to carry out
its obligations under paragraph 1 of this Article, the receiving State may refuse
to recognize the person concerned as a member of the mission.

Art. 14. 1. Heads of mission are divided into three classes, namely:

(a) that of ambassadors or nuncios accredited to Heads of State, and other
heads of mission of equivalent rank;

(b) that of envoys, ministers and internuncios accredited to Heads of State;

13*
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(c) that of chargé d’affaires accredited to Ministers for Foreign Affairs.

2. Except as concerns precedence and etiquette, there shall be no differen-
tiation between heads of mission by reason of their class.

Art. 15. The class to which the heads of their missions are to be assigned shall
be agrced between States.

Art. 16. 1. Heads of mission shall take precedence in their respective classes in
the order of the date and time of taking up their functions in accordance with
Article 13.

2. Alterations in the credentials of a head of mission not involving any change
of class shall not affect his precedence.

3. This article is without prejudice to any practice accepted by the recciving
State regarding the precedence of the representative of the Holy See.

Art. 22. 1. The premises of the mission shall be inviolable. The agents of the
receiving State may not enter them, except with the consent of the head of the
tnission.

2. The receiving State is under a special duty to take all appropriate steps to
protect the premises of the mission against any intrusion or damage and to
prevent any disturbance of the peace of the mission or impairment of its dig-
nity.

3. The premiscs of the mission, their fumnishings and other property thereon
and the means of transport of the mission shall be immune from search, requi-
sition, attachment or execution.

Art. 29. The person of a diplomatic agent shall be inviolable. He shall not
be liable to any form of arrest or detention. The receiving State shall treat him
with due respect and shall take all appropriate steps to prevent any attack on
his person, freedom or dignity.

Art. 30. 1. The private residence of a diplomatic agent shall enjoy the same
inviolability and protection as the premises of the mission.

2. His papers, correspondence and, except as provided in paragraph 3 of Ar-
ticle 31, his property, shall likewise enjoy inviolability.

Art. 31. 1. A diplomatic agent shall enjoy immunity from the criminal juris-
diction of the receiving State. He shall also enjoy immunity [rom its civil and
administrative jurisdiction, except in the case of:

(a) a real action relating to private immovable property situated in the terri-
tory of the receiving State, unless he holds it on behalf of the sending Statc for
the purposes of the mission;

(b) an action relating to succession in which the diplomatic agent is involved
as executor, administrator, heir or legatee as a private person and not on behalf
of the sending State;

(c) an action relating to any professional or commercial activity exercised by
the diplomatic agent in the receiving State outside his official functions.

2. A diplomatic agent is not obliged to give evidence as a witness.

3. No measures of execution may be taken in respect of a diplomatic agent
except in the cases coming under sub-paragraphs (a), (b) and (c) of paragraph 1
of this Article, and provided that the measures concerned can be taken without
infringing the inviolability of his person or of his residence.
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4. The immunity of a diplomatic agent from the jurisdiction of the receiv-
ing State docs not exempt him [rom the jurisdiction of thc scnding State.

Art. 32. 1. The immunity from jurisdiction of diplomatic agents and of per-
sons enjoying immunity under Article 37 may be waived by the sending State.

2. Waiver must always be express.

3. The initiation of proceedings by a diplomatic agent or by a person enjoy-
ing immunity from jurisdiction under Article 37 shall preclude him from invok-
ing immunity {rom jurisdiction in respect of any counter-claim directly con-
nected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil or administrative
proceedings shall not be held to imply waiver of immunity in respect of the
execution of the judgment, for which a separate waiver shall be necessary.

Art. 33. 1. Subject to the provisions of paragraph 3 of this Article, a diploma-
tic agent shall with respect to services rendered for the sending State be exempt
from social security provisions which may be in force in the receiving State.

2. The exemption provided for in paragraph 1 of this Article shall also apply
to private servants who arc in the sole employ of a diplomatic agent, on condition

(a) that they arc not nationals of or permanently resident in the recciving
State; and

(b) that they are covered by the social security provisions which may be in
force in the sending Statc or a third State.

3. A diplomatic agent who employs persons to whom the exemption provided
for in paragraph 2 of this Article does not apply shall observe the obligations
which the social security provisions of the receiving State impose upon em-
ployers.

4. The exemption provided for in paragraphs 1 and 2 of this Article shall not
preclude voluntary participation in the social security systern of the receiving
State provided that such participation is permitted by that State.

5. The provisions of this Article shall not affect bilateral or multilateral agree-
ments concerning social security concluded previously and shall not prevent the
conclusion of such agreements in the future.

Art. 34. A diplomatic agent shall be exempt from all dues and taxes, personal
or real, national, regional or municipal, except:

(a) indirect taxes of a kind which are normally incorporated in the price of
goods or services;

{(b) dues and taxes on private immovable property situated in the territory of
the receiving State, unless he holds it on behalf of the sending State for the pur-
poses of the mission;

(c) estate, succession or inheritance duties levied by the receiving State, sub-
ject to the provisions of paragraph 4 of Article 39;

(d) dues and taxes on private income having its source in the receiving State
and capital taxes on investments made in commercial undertaking in the receiv-
ing State;

(e) charges levied for specific services rendered;

(f) registration, court or record fees, mortgage dues and stamp duty, with re-
spect to immovable property, subject to the provisions of Article 23.
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Art. 35. The receiving State shall exempt diplomatic agents from all personal
services, from all public service of any kind whatsoever, and from military obli-
gations such as those connected with requisitioning, military contributions and
billeting.

Art. 36. 1. The reeciving State shall, in accordance with such laws and re-
gulations as it may adopt, permit entry of and grant cxemption from all customs
duties, taxes, and rclated charges other than charges [or storage, cartage and
similar services, on:

(a) articles for the official use of the mission;

(b} articles for the personal use of a diplomatic agent or members of his
family forming part of his houschold, including articles intended for his csta-
blishment.

2. The personal baggage of a diplomatic agent shall be exempt from inspec-
tion, unless there are serious grounds for presuming that it contains articles not
covered by the exemptions mentioned in paragraph 1 of this Article, or articles
the import or export of which is prohibited by the law or controlled by the qua-
rantine regulations of the receiving State. Such inspection shall be conducted
only in the presence of the diplomatic agent or of his authorized representative.

Art. 37. 1. The members of the family of a diplomatic agent forming part of
his household shall, if they are not nationals of the receiving State, enjoy the
privileges and immunities specified in Articles 29 to 36.

2. Members of the administrative and technical staff of the mission, together
with members of their families forming part of their respective households, shall,
if they are not nationals of or permanently resident in the receiving State, enjoy
the privileges and immunities specified in Articles 29 to 35, except that the im-
munity from civil and administrative jurisdicton of the receiving State specified
in paragraph 1 of Article 31 shall not extend to acts performed outside the
course of their duties. They shall also enjoy the privileges specified in Article
36, paragraph 1, in respect of articles imported at the time of first installation.

3. Members of the service staff of the mission who are not nationals of or
permanently resident in the receiving State shall enjoy immunity in respect of
acts performed in the course of their duties, exemption from dues and taxes on
the emoluments they receive by reason of their employment and the exemption
contained in Article 33.

4. Private servants of members of the mission shall, if they are not nationals
of or permanently resident in the receiving State, be exempt from dues and
taxes on the emoluments they receive by reason of their employment. In other
respects, they may enjoy privileges and immunities only to the extent admittec
by the receiving State. However, the receiving State must exercise its jurisdic-
tion over those persons in such a manner as not to interfere unduly with the per-
formance of the functions of the mission.

Art. 39. 1. Every person entitled to privileges and immunities shall enjoy them
from the moment he enters the territory of the receiving State on preceeding to
take up his post or, if already in its territory, from the moment when his ap-
pointment is notified to the Ministry for Foreign Affairs or such other ministry
as may be agreed.
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2. When the functions of a person enjoying privileges and immunities have
come to an end, such privileges and immunities shall normally cease at the
moment when he leaves the country, or on expiry of a reasonable period in
which to do so, but shall subsist until that time, even in case of armed conflict.
However, with respect to acts performed by such a person in the excrcise of his
functions as a member of the mission, immunity shall continue to subsist.

Art. 42. A diplomatic agent shall not in the receiving State practise [or per-
sonal profit any professional or commercial activity.
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Statham v. Statham and Gaekwar of Baroda

STORBRITANNIEN, PROBATL, DIVORCE AND ADMIRALTY DIVISION, 1911

Se ovenfor sag nr. 40

115
Rex v. Rose

CANADA, COURT OF KING’S BENCH OF QUEBLG, 1946
(1946) 3 Can. C. R. 277

[Anklagede, der var canadisk statsborger, var tiltalt for at have varet med-
lem af en spionageorganisation i Canada. Anklagemyndigheden onskede som
bevis under sagen at fremlegge nogle dokumenter, der var stjilet fra den
sovjetrussiske ambassade i Canada. Anklagede protesterede herimod, idet han
gjorde gzldende, at dokumenterne, der var fremmed statsejendom og omfattet
af den diplomatiske immunitet, ikke kunne fremlagges i nogen ret uden sam-
tykke fra den stat, de hidrerte fra. Sidant samtykke foreld ikke. — Protesten
blev afvist, hvorefter anklagede appellerede.]

[Bissonnette, J.] ***Is this objection, based on the privilege of immunity, well
founded?

A preliminary remark should be made. The accused is not a diplomatic
agent, and does not claim to be part of a diplomatic corps; in a word, he
does not claim immunity for himself, and does not claim that immunity at-
taches to his person. He does not say that he is authorized by a foreign State
to invoke this privilege for himself or for such State, which, according to the
record, does not take advantage of it. He maintains, and I think I have clearly
grasped his argument, both in his memorandum and at the hearing, that,
immunity being an absolute privilege resulting from the jus gentium, any
court of justice, from the time that the matter sub judice permits of establish-
ing that this privilege is imperilled, is, erga omnes, without jurisdiction or
competence to hear or receive the deposition of a diplomatic agent and to
take cognizance of documents that he offers in evidence, without the assent
of the State that he represents.
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If the privilege of immunity is absolute, and if the facts contained in this
proposition are true, defence counsel is right. If, on the contrary, this privilege
is relative, subject to exceptions, his thesis entirely lacks foundation *¥*#

Incumbent on diplomatic agents are two groups of duties, those that they
must fulfil with regard to their own sovereign, the others to the head of the
State to which they are accredited. These duties can be summed up in two
very significant words; in the first case, the diplomatic agent owes [idelity,
in the second, loyalty.

All admit, however, that the activities of a diplomatic agent could not be
efficaciously exercised and that he could not accomplish the delicate mission
with which he is charged, if he did not enjoy, in this foreign State, complete
liberty, if he were not free of all subjection to the State in which he provision-
ally resides. And the sovercignty of the State that he represents would suffer
from a certain dependence, if its diplomatic envoys did not remain the subjects
of the sovereign whom they are called to represent and serve. It is upon this
necessity that the principle of this privilege of diplomatic immunity is founded.

It is indubitable that diplomatic immunity admits necessary and logical
restrictions. The prince who sends his representative to another prince, does
so through consideration, friendship and regard for such sovereign, and, in
return, he consents for the same reasons to receive the envoy of that other
State. The foundation of their diplomatic relations is fixed primarily in a
principle of honour. Absolute mutual confidence is established; and it is
presumed that the sovereign will delegate a person who is ready to respect
rigorously the sovereignty of the other State. This diplomatic agent owes,
then, to the foreign State absolute loyalty. From this fact it must be deduced
that this diplomatic agent must do or attempt nothing against the safety of
the State that has consented to receive him.

If the public minister “engages in activities hostile to the high office of
the sovereign, to the salety of the State that has received him, and thereby
abuses his immunity”, can he, nevertheless, claim the privilege of immunity?
In theory, the reply must be affinmative.

Quite different, however, are the practical consequences. Indeed, a distinc-
tion must be observed. If one understands, in this particular case, that the
diplomatic agent would be deprived of his immunity in the sense that he
would become subject to the authority and control of the civil and criminal
jurisdiction of the State that he has offended, it must be acknowledged that
this privilege exists notwithstanding and this agent must escape the authority
of the judicial power.

On the other hand, if it is understood that the privilege of immunity be-
comes illusory because the executive power, in which reposes the exercise of
the external sovereignty of the State, has the right and the duty to use all
means of prevention against this agent, such as the application of all measures
of repression in order to frustrate the reprehensible acts of this diplomatic who
violates his mandate, it must be said that this immunity would cease to
exist.**¥
When a public minister offends against the code of honour and imperils

[
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the safety of the State in which he lives, we must see in the culpable activities
of such a minister “a sort of tacit renunciation of the privilege of inviolability”.
(Pradier-Fodéré, Cours de droit diplomatique, tome II, 36). It appears to me
that it must be so.

The safety of the State that authorizes him to fulfil his functions in its
territory, the very dignity of the State has consented to receive him, the
respect that it owes itself, as also the obligation incumbent upon it of protecting
its own subjects—all that demands that the minister guilty of plotting, con-
spiracy or espionage shall be expelled and, in accordance with this principle,
shall be deprived of the privilege of immunity. However, I repeat, we must
retain the exception that, even in such an occurrence, this double-dealing
minister cannot be cited before the civil or criminal courts of the foreign State.
What are the reasons for this view? Says de Martens, Causes célébres, tome I,
139: “It is because, if the diplomatic violates the law of notions, that does not
result in the right of the other State to do likewise”!

For practical purposes, it is recognized in the present state of international
law, especially since the war of 1914—18, that if a diplomatic corps conspires
against the State to which it is accredited, organizes espionage or sabotage, or
makes itself guilty of veritable acts of war against this State, the offended
government has the right to take immediately all the repressive measures, all
the initiatives that may annihilate and frustate the acts of disloyalty, of danger
to the public, resulting from such an embassy’s abuse of office. And these
measures of repression and protection will be permissible so far as to expel the
ambassador, and put under some kind of seals his residence, his documents
and archives. If there is error or abuse of authority on the part of the Statc
that takes such an initiative, the whole matter will have to be regulated or
explained through ordinary diplomatic channels.

Such appear to me to be the general principles governing this particular
aspect of diplomatic immunity.*¥*

In the present affair, the witness Gouzenko has sworn that the documents
of which he took possession were the property of the Embassy and had been
stolen from a part of the Embassy’s premises, independent of what constitutes
the Russian Embassy’s residence itself. Within the strict confines of his deposi-
tion we must read that he did not say that these documents were of a di-
plomatic nature. He simply declared that “they were the property of the Em-
bassy”. As for himself, he explained at length that he was not attached to the
Embassy and that the espionage organization of which he formed a part was
independent of the Russian diplomatic service. What is, then, the legal nature
of these documents? Are they diplomatic writings? Do they enjoy immunity?

These documents, we recall, through information laid by Gouzenko and
in the translation made by the Royal Mounted Police, were transmitted to the
Minister of Justice. Whatever may be the meaning that may be attributed to
the testimony of Gouzenko, if we look at the facts we must face the following
dilemma: either they were the property of the Embassy, or they were not.
If they did not belong to the Embassy, the question of immunity does not
even present itself. On the other hand, if they belonged to the Embassy, and,
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to be entirely logical, that is the position that must be taken in accordance
with Gouzenko's evidence, there is room for wondering whether they had the
character of ‘“diplomatic documents”. International law embodies a legal
presumption that documents emanating from an embassy have a diplomatic
character and that any court of justice must decline jurisdiction or competence
regarding them. But can this presumption be set aside, disputed or annulled?
If the acts committed by the diplomatic corps have contravened the legislation
of the country to which it is accredited, and if, a fortiori, their immediate aim
has been to imperil the safety of the State, there is no longer any immunity
for the residence or the documents, things, effects or armaments that may be
found therein.

A State, before according or conceding a privilege to another State, has
the right to grant itself a first privilege, that of its own security. To decide
otherwise would be to concede to a rule claimed to be international an authority
superior to the precise, rigid, and necessary rule that the State, having its own
citizens in mind, must first and above all, independently of its external duties,
make sure of its own security and repress the crimes that its own citizens may
commit against the King and the safety of the country. The first duty of an
envoy is to respect the safety of the State.

The diplomatic agent and his personnel cannot be brought into a court of
justice, but measures can be taken to prevent them from doing further damage:
that is, such measures as surrounding the embassy, demanding the surrender
to the authorities of every guilty person seeking refuge, seizure and arrest of
every messenger, and impounding of documents, plans, photographs, reports,
etc., from the time when the State becomes certain that its safety is being
imperilled. This competence to repress the envoy’s abuses—I stress it without
giving any demonstration of it—reposes exclusively in the authority of the
executive power. If it opposes immunity, all discussion becomes purely
academic.

If impounded documents are afterwards delivered to a court of justice
for the prosecution of a crime committed by one of the citizens of the country,
the courts cannot give effect to immunity, cannot thwart the decision of the
country’s executive, cannot exercise competence in a field, on a matter belong-
ing exclusively to the external sovereignty of the State, that is to say, to its
absolute and exclusive power of conditioning and determining its relations
with other States. If this were not the case, the conflict between the powers
of the executive and those of the judiciary would lead to absurdity and juri-
dical anarchy.

In that case, the State could maintain that documents are not diplomatic,
and the judicial power that they are, that the ambassador has no right to
immunity and his passports have been handed to him, and the courts, on their
side, could decide that an employee of the embassy enjoys the privilege of
immunity. *#*%

In conclusion, I am of the opinion, then, that diplomatic immunity is
relative; that the courts must verify it and grant the advantage of it to every
diplomatic agent who claims it; that the privilege of taking advantage of the
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immunity of a foreign State cannot be admitted for a Canadian citizen in a
matter of litigation between his government and himself, when he does not
form a part of a foreign diplomatic corps; that to impose immunity, by a
judicial decision, upon a State that does not in any way claim it, would be to
attack its dignity, its sovereignty, and, by an action as ungracious as unexpected,
to raise a simple litigious matter to a degree of international importance, and
give rise, at least in theory, to a diplomatic conflict against the will of the
executive power. I have too much respect for public international law to
sanction such a theory.
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Konvention om beskyttelse af menneskerettigheder og
grundleggende frihedsrettigheder

ROM, 1950
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117

Nogle danske lovbestemmmelser om udlzendinges retsstilling

1. Grundloven aof 5. juni 1953.

§ 44, stk. 1. Ingen udlznding kan fa indfedsret uden ved lov.

Stk. 2. Om udlendinges adgang til at blive ejere af fast ejendom fastsicttes
regler ved lov.

§ 71, stk. 1. Den personlige frihed er ukrznkelig. Ingen dansk borger kan pa
grund af sin politiske eller religiase overbevisning eller sin afstamning under-
kastes nogen form for frihedsbersvelse.

Stk. 6. Udenfor strafferetsplejen skal lovligheden af en frihedsberavelse, der
ikke er besluttet af en demmende myndighed, og som ikke har hjemmel i lov-
givningen om udlzndinge, pa begzring af den, der er berovet sin frihed, eller
den, der handler pa hans vegne, forelzgges de almindelige domstole eller anden
demmende myndighed til provelse. Nermere regler herom fastszttes ved lov.

2. Lov om udlendinges adgang til landet m. v., lbkg. nr. 20
af 7. februar 1961.
§ 1. Ved kongelig anordning kan det bestemmes, hvorvidt udlendinge ved

ankomst til eller udrejse fra landet skal vare forsynet med pas eller anden rejse-
legitimation.
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Stk. 2. Der kan af justitsministeren treeffes bestemmelse om, hvorvidt passet
(legitimationsdokumentet) skal veere pategnet tilladelse (visum) til indrejse til
cller udrejse af landet.

Stk. 3. Efter justitsministerens bestemmelse kan der til udlzendinge, der ikke
er i stand til at skalfe sig pas eller andet legitimationsdokument, udfacrdiges ser-
lig rejselegitimation.

§ 2. Politiet ber afvise en udlending, der vil indrejse til landet:

1) nar han ikke opfylder de i henhold til § 1 fastsatte bestemmelser med hen-
syn til rejselegitimation og visering.

2) nir det m& antages, at han ikke har de til opholdet her i landet fornedne
midler til sit underhold,

3) nir det ma antages, at han agter at tage arbejde, fast ophold eller ophold
af leengere, ubestemnt varighed her i landet uden i forvejen at have indhentet
den dertil fornedne tilladelse,

4) nir det mi antages, at han helt eller delvis vil ernare sig pa ulovlig eller
uhederlig made,

5) nar han er politict bekendt som erhvervs- eller vanemzssig forbryder eller
efter det foreliggende m3 antages at ville indrejse for at begi forbrydelser,

6) nir hans indrejse pa grund af begéede borgerlige forbrydelser ikke er gnske-
lig,

7) nér han tidligere er udvist og pa ny forseger at indrejse hertil uden at vare
i besiddelse af den fornedne tilladelse.

Stk. 2. Politiet ber ligeledes afvise en udlending, der ikke er finsk, norsk eller
svensk statsborger, og som mi antages at ville rejse videre til Finland, Norge
eller Sverige:

1) nar han ikke opfylder de i vedkommende land gzldende bestemmelser med
hensyn til rejselegitimation og visering,

2) nir det ma antages, at han ikke har de til sit underhold i det pagzldende
land og til sin hjemrejse fornedne midler,

3) nir det m3 antages, at han agter at tage arbejde, fast ophold eller ophold
af lengere, ubestemt varighed i det pagacldende land uden i forvejen at have
indhentet den dertil fornedne tilladelse,

4) nir det m4 antages, at han helt eller delvis vil ernzre sig pa ulovlig eller
uhazderlig made i det pigazldende land,

5) nir han efter det foreliggende ma antages at ville indrejse for at bega for-
brydelser i det pagazldende land,

6) nir hans indrejse i det pagaldende land pa grund af begiede borgerlige for-

brydelser ikke er snskelig.

Stk. 3. Politiet ber endvidere afvise en udlending, der ikke er finsk, norsk
eller svensk statsborger, og som er udvist af Finland, Norge eller Sverige med
forbud mod at vende tilbage til vedkommende land, nir han ikke er i besiddelse
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af szrlig tilladelse til at indrejse i Danmark og i det eller de af de navnte lan-
de, hvortil han tillige m& antages at ville rejse.

Stk. 4. Safremt en udlending paberiber sig, at han har mattet soge tilflugt
her som politisk flygtning, og sandsynligger rigtigheden heraf, ma politiet dog
ikke afvise ham, men skal snarest forelegge spergsmalet for justitsministeren til
afgorelse.

Stk. 5. Efter justitsministerens beslutning kan en udlznding afvises, nar det
skennes, at hans indrejse af hensyn til statens sikkerhed eller opretholdelse af ro
og orden eller som folge af deltagelse i foranstaltninger, der har en mod den
danske stat eller dens institutioner rettet fjendtlig karakter, ikke er enskelig, eller
nér hans forhold i evrigt mitte give anledning dertil. Safremt politiet skonner,
at en udlendings indrejse til landet ber nagtes af de navnte grunde, skal
sporgsmalet om den pagzldendes afvisning snarest forelagges justitsministeren
til afgerelse.

§ 3. Udlendinge, der i medfer af bestemmelsen i § 1, stk. 2, skal have til-
ladelse (visum) til at indrejse her til landet, mé ikke uden szrlig tilladelse op-
holde sig her udover den ved indrejsetilladelsen fastsatte tidsfrist.

Stk. 2. Andre udlendinge ma ikke uden serlig tilladelse opholde sig her i
landet udover et tidsrum af 3 maneder fra og med den dag, da indrejse fandt
sted i Danmark, Finland, Norge eller Sverige fra et andet land end disse. I det
anferte tidsrum af 3 maneder fradrages det samlede tidsrum, hvor udlicndin-
gen har haft ophold i Danmark, Finland, Norge eller Sverige inden for de sidste
6 maneder for hans seneste indrejse i et af disse lande fra et andet land end
disse. Overstiger det samlede tidsrum 3 maneder, kan indrejse ikke finde sted
uden sarlig tilladelse.

Stk. 3. Safremt en i stk. 2 omhandlet udlending har opndet opholdstilladelsc
i Finland, Norge eller Sverige, kan han inden for denne tilladelses gyldighedstid
opholde sig i Danmark uden sarljg tilladelse i indtil 3 maneder fra og med den
dag, da han indrejste her i landet. I det anforte tidsrum af 3 maneder fradrages
det samlede tidsrum, hvori udlendingen inden for de sidste 6 maneder for hans
seneste indrejse i Danmark har haft ophold her. Overstiger det samlede tids-
rum 3 maneder, kan indrejse ikke finde sted uden sarlig tilladelse.

§ 4. For s3 vidt der efter foranstiende bestemmelser krzeves tilladelse til ind-
rejse eller udrejse eller til ophold her i landet, trxzffes afgorelse herom af justits-
ministeren eller af den politimyndighed, han dertil bemyndiger. Der kan end-
videre gives danske diplomatiske og konsulare representationer i udlandet be-
myndigelse til at meddele tilladelse til ind- og udrejse og til ophold her i lan-
det.

§ 5. En udlending kan af justitsministeren udvises i felgende tilfzlde:

1) nar afvisning kunne vzare sket af de i § 2, stk. 1, pkt. 4—6, nzvnte grunde,
og afvisningsgrunden fremdeles er tilstede,

2) nér han har forsemt at opfylde de i henhold til § 1 fastsatte bestemmelser
med hensyn til rejselegitimation,

3) néar han forsztligt eller trods politiets advarsel gentagne gange undlader at
overholde reglerne om tilmelding til politiet,
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4) nér han overtraeder forskrifterne om opholdstilladelsc, arbejdstilladelse eller
visering eller ikke overholder dertil knyttede betingelser eller har opnaet
sadanne tilladelser ved bevidst urigtige anbringender eller svigagtige fortiel-
ser,

5} nar hans fortsatte forbliven her i landet af hensyn til statens sikkerhed eller
opretholdelse af ro og orden eller som felge af deltagelse i foranstaltninger,
der har en mod den danske stat eller dens institutioner rettet fjendtlig ka-
rakter, er uenskelig, eller niar hans forhold i evrigt matte give anledning
dertil.

Stk. 2. En udlending kan endvidere af justitsministeren udvises, nar afvisning
kunne vere sket af de i § 2, stk. 2, punkt 1, 3, 4, 5 eller 6, naevnte grunde og
alvisningsgrunden fremdeles er til stede.

Stk. 3. I de tilfzlde, hvor en udlending 1 medfer af bestemmelserne i stk. 1
og 2 vil kunne udvises, kan justitsministeren, nar dette efter omstendighederne
findes tilstrekkeligt, meddele ham paleg om at udrejse inden en af justitsmini-
steren fastsat frist, saledes at politiet om fornedent drager omsorg for, at ud-
rejse finder sted.

§ 6. En udlending kan af politiet udvises i felgende tilfxlde:

1) nar han har skaffet sig adgang til landet efter indrejse uden om den danske,
finske, norske eller svenske paskontrol,

2) nir han tidligere er udvist og pany er indrejst hertil uden at voere i besid-
delse af den fornedne tilladelse,

3) nir han ikke er i besiddelse af fornedne midler til sit underhold, medmin-
dre vedkommende i henhold til § 17, stk. 2, i lov om offentlig forsorg har
opnéet adgang til vedvarende forsergelse her i landet eller der i medfer af
samme lovs § 18, stk. 1, er udfardiget forsergelsesbevis for ham, eller hjem-
sendelse pa grund af trang i ovrigt ikke kan finde sted enten under hensyn
til de til enhver tid gzldende traktater eller lignende eller efter bestemmelse
truffet af arbejds- og socialministeren.

Stk. 2. En udlending, der ikke er finsk, norsk eller svensk statsborger, kan af
politiet endvidere udvises i felgende tilfzlde:

1) nir han tidligere er udvist af Finland, Norge eller Sverige med forbud mod
tilbagevenden og er indrejst i Danmark uden at vare i besiddelse af tilla-
delse til at indrejse i Danmark og i det eller de af de nzxvnte lande, hvortil
han tillige m3 antages at ville rejse,

2) nar han mi antages at ville rejse til Finland, Norge eller Sverige uden at
have de fornedne midler til sit underhold i det eller de pagzldende lande
samt til sin hjemrejse, medmindre udvisning er udelukket af de i stk. 1,
punkt 3, nzvnte grunde.

Stk. 3. I dei § 2, stk. 4, omhandlede tilfzzlde kan politiet dog ikke udvise den
pagzldende, men skal snarest forelzgge justitsministeren spergsmilet til af-
gorelse.

§ 9. En udlznding mi ikke uden szrlig tilladelse tage arbejde, stilling eller
beskzftigelse her i landet, hvadenten det sker mod eller uden vederlag. Ejheller
mi man uden szrlig tilladelse drive selvstzendig erhvervsvirksomhed her i lan-
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det elicr herfra virke som reprazsentant (handelsrejsende) i udlandet. Afgerelse
traeffes af justitsministeren eller af den politimyndighed, han dertil bemyndiger.
§ 11. Stk. 1. Enhver er, i det omfang justitsministeren bestemmer det og efter
nzrmere af ham fastsatte regler, pligtig til ved indrejse til og udrejse af landet
at melde sig til paskontrollen og forevise sit pas eller anden rejselegitimation.

3. Straffelov, lbkg. nr. 215 af 24. juni 1939.

§ 76. Nar en udleending, der ikke i de sidste 5 ar har haft stadigt ophold i
den danske stat, demmes til faengsel i 2 ir eller derover, skal det, sifremt ikke
seerlige omstendigheder taler derimod, i dommen bestemmes, at han efter ud-
staet straf bliver at udbringe af riget. Dommes en udlaending i evrigt til fxng-
sel, kan der, hvis hans forhold giver anledning dertil, i dommen trzffes sidan
besternmelse.

Stk. 2. Inden udbringelsen skal den pagaxldende til politiets protokol advarcs
om det med ulovlig tilbagevenden forbundne strafansvar.

4. Lov om offentlig forsorg nr. 169 af 31. maj 1961.

§ 20. Enhver, der har dansk indfedsret, har forsergelsesret her i landet. Lige
med en indfedt anses en herboende kvinde, der ikke selv har dansk indfedsret,
men som er eller senest har vieret i wgteskab med en mand med dansk ind-
fedsret.

§ 2/. Der kan ved traktatmassige bestemmelser — si vidt muligt under for-
udsztning af gensidighed — indremmes et fremmed lands statsborgere adgang
til vedvarende at forserges her i landet, sa leenge de har ophold her.

Stk. 2. En person, der ikke er i1 besiddelse af dansk indfedsret, kan modtages
til forsergelse her i landet, ndr socialministeren efter de foreliggende omstan-
digheder finder, at dette bor ske.

§ 22. Udgifter til hjelp til en udleending, der ikke i henhold til §§ 20—21 er
berettiget til forsorgelse her i landet, vil ikke kunne anmeldes til refusion, med-
mindre vedkommende kommune uopholdeligt og senest inden 1 méned efter
ydelse af hjzlp, kautionsafgivelse eller lignende sender indberetning om sagen
pa et af socialministeriet godkendt skema.

Stk. 2. Efter indberetningens modtagelse meddeler socialministeriet opholds-
kommunen, om og i hvilken udstrzkning hjzlpen vil kunne anmeldes til refu-
sion, eller om pagzldende eventuelt skal hjemsendes. Amternec kan bemyndiges
til at treffe de heromhandlede afgarelser.

5. Lov om udlevering af lovovertredere til Finland, Island, Norge
og Sverige nr. 27 af 3. februar 1960.

§ 1. Den, der i Finland, Island, Norge eller Sverige er sigtet, tiltalt eller demt
for en strafbar handling, og som opholder sig her i landet, kan udleveres i over-
ensstemmelse med denne lov.

§ 2. Udlevering af en dansk statsborger kan kun ske, sifremt han i de sid-
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ste 2 4r forud for den strafbare handling har haft bopzl i det land, hvortil
udlevering enskes, eller hvis handlingen eller en tilsvarende handling efter dansk
ret kan medfere heojere straf end fangsel i 4 ar.

§ 3. Udlevering til strafforfelgning kan kun finde sted for handlinger, der
efter lovgivningen i det land, hvortil udlevering enskes, kan medfere heojere
straf end bede.

Stk. 2. Udlevering til fuldbyrdelse af en dom kan kun ske, hvis dommen lyder
pa frihedsstraf eller anbringelse i anstalt, eller der med hjemmel i dommen er
truffet bestemmelse om sddan anbringelse.

Stk. 3. Udlevering til strafforfelgning eller straffuldbyrdelse for flere strat-
bare forhold kan finde sted, selv om betingelserne i stk. 1 eller 2 kun er opfyldt
med hensyn til et af forholdene.

§ 4. Udlevering for en handling, der udger en politisk lovovertradelse, kan
kun ske, sifremt en tilsvarende handling er strafbar som politisk lovovertrdelse
efter dansk ret og den, der begzres udleveret, ikke er dansk statsborger.

§ 5. Udlevering kan ikke ske, nar den, der begzres udleveret, her i landet er
demt eller frifundet for den i begeringen angivne strafbare handling. Er tiltale
mod ham frafaldet, kan udlevering kun finde sted, hvis de i retsplejeloven fast-
satte betingelser for omgerelse af bestemmelsen om tiltalefrafald er opfyldt.

§ 6. Udlevering kan kun ske pa felgende vilkar:

1) Den udleverede mé ikke drages til ansvar for nogen anden for udleveringen
begiet strafbar handling end den, han er udleveret for, medmindre
a) justitsministeriet tillader det i medfer af § 17,
b) han selv i et retsmade meddeler samtykke dertil,
c) han, uanset at han i en mined uhindret har kunnet forlade det land, til

hvilket han er udleveret, har undladt dette, eller

d) han efter at have forladt landet frivilligt er vendt tilbage.

2) Den udleverede mi ikke uden justitsministeriets tilladelse udleveres videre
til et tredieland for nogen for udleveringen begaet strafbar handling.

Stk. 2. I ovrigt kan der til udleveringen knyttes s3danne vilkar, som skennes
hensigtsmassige.

118
Cutting-sagen

DE FORENEDE STATER-MEXICO, NOTEVEKSLING, 1887
Moore, International Law Digest, § 201

En amerikansk statsborger A. K. Cutting havde igennem 1'/: &r af og til
boet i Paso del Norte i staten Chihuahua i Mexiko, hvor han udgav et blad,
El Centinela. En meksikaner ved navn Emigdio Medina agtede at pabegynde
udgivelsen af et konkurrerende blad, Revista internacional, hvorfor El Centinela
den 6. juni 1886 bragte en artikel, der indeholdt et angreb pi ham. Blandt
andet blev han kaldt for svindler, bedrager, kujon og tyveknzgt. Medina ind-

14 Studiebog i Folkeret
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stzevnede Cutting for en lokal domstol for xresfornzrmelse. Cutting blev arre-
steret, men sagen blev afsluttet med, at parternc indgik et forlig. hvorefter
sagen mod Cutting blev hzvet, og han blev lesladt.

Den 18. juni samme &r tog Cutting over pa den anden side af grensen til
U.S.A,, hvor han i et blad, der udkom i El Paso i Texas, gentog angrebet i
forsterket form, skent forliget tvartimod forpligtede ham til at bringe en be-
rigtigelse. [El Centinela bragte ganske vist samtidig en berigtigelse, men ikke
pa sarlig fremtredende plads og klart i strid med betingelserne i forliget.)
Da han d. 22. juni vendte tilbage til mexikansk territorium, blev han pany
arresteret og stillet for en domstol, bl. a. med den begrundelse, at han havde
uddelt et stort antal eksemplarer af det amerikanske blad i Mexiko. Domstolen
besluttede straks at f&ngsle ham.

Den 6. august 1886 blev Cutting demt af en lokal domstol i den mexikanske
stat Chihuahua til et &rs straffearbejde og en bede pa 600 dollars. Domstolen
begrundede sin jurisdiktionskompetence ved at piberabe sig artikel 186 i sta-
tens straffelov der indeholdt silydende bestemmelse:

“Forbrydelser begiede i et fremmed land af en mexikaner imod mexikanere
eller udlzndinge, eller af en udlending imod mexikanere, kan straffes i repu-
blikken og efter dens love under felgende betingelser:

I. at den anklagede befinder sig i republikken, hvadenten han cr kommet der-
til frivilligt eller er blevet bragt dertil gennem udlevering.

Ir....»

Forevrigt, gjorde dommen gzldende, var bladet blevet distribueret ogsd i
Paso del Norte som var mexikansk territorium. Denne afgerelse blev appelleret
til Chihuahuas hojesteret der den 21. august 1886 stadfzstede den. Cutting
blev dog kort efter, antagelig efter henstilling af den mexikanske regering, fri-
givet.

Denne sag gav anledning til en langvarig noteveksling mellem de to implice-
rede stater. Fra amerikansk side dels beklagede man sig over den behandling og
retspleje Cutting havde varet genstand for; dels bestred man at mexikanske
domstole var kompetente til at straffe Cutting, idet man gjorde gzldende at
han ikke havde distribueret det pagzldende blad p4 mexikansk omrade. Pa
dette grundlag krzvede man dels erstatning, dels ophxvelse af den omtalte
artikel 186 i straffeloven.

I en instruks som den amerikanske udenrigsminister sendte til den amerikan-
ske gesandt i Mexico blev den amerikanske klage i forstnzvnte henseende nar-
mere motiveret saledes:

“Efter folkeretten kan en suverzn kun palzgge borgere fra andre lande
straf 1 overensstemmelse med de retfzrdighedsgarantier, som er fzlles for
alle civiliserede lande. Blandt disse garantier befinder sig retten til at fi de
kendsgerninger, pd hvilke sigtelsen hviler, undersegt ved en upartisk domstol,
erklering til den sigtede om disse kendsgerninger, lejlighed for ham til forsvar,
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sddan udsicttelse, som er nedvendig for at forberede hans sag, tilladelse til at
blive lesladt mod kaution indtil domsforhandlingen i alle sager, der ikke drejer
sig om kapitalforbrydelser, tilberlig fremlaggelse under ed af alt bevismateriale
til skade for den anklagede, ret for ham til krydsforher, ret for ham til at
[remlegge egne beviser til modbevis af sigtelsen, losladelse endog fra midler-
tidig feengsling i alle sager, hvor anklagen udelukkende angér trusel om freds-
brud, og hvor tilberlig sikkerhed for fredens bevarelse er tilbudt. Alle disse
garantier er tilsidesat i den foreliggende sag. Mr. Cutting blev fxzngslet efter
en summarisk behandling ved en domstol, hvis partiskhed og uegnethed i lige
grad fremgik af dens optraden. Der blev nagtet ham forsvarer; der blev neg-
tet ham en tolk, der kunne forklare ham arten af den anklage, der var rejst
imod ham; hvis der fandtes beviser imod ham, blev de ihvertfald ikke fremlagt
under ed med lejlighed for ham til krydsforher; kautionsstillelse blev nxgtet
ham; og efter en retsforhandling — hvis den kan kaldes sidan, da den kran-
kede de fundamentale garantier i en civiliseret retspleje — blev han kastet i en
"afskyelig og snavset’ celle, hvor der i henhold til en af de erkleringer, der var
vedlagt mr. Brighams rapport, 'er fra seks til otte andre fanger, og nir deren
er laset, er der ikke andre muligheder for ventilation’ — et utilfredsstillende
hus, nesten lufttzet, med et ’snavset gulv’; der blev tilstdet ham omkring '8'/;
cents i amerikansk ment til hans underhold’; han ’fik intet sengetoj, ikke en-
gang et uldteppe’ ...”

I sidstnazvnte henseende gjorde man galdende, at hvorledes det end i det
foreliggende tilfxlde matte forholde sig med spergsmilet, om Cutting virkelig
havde udbredt sit smadeskrift pA mexikansk omrade, s& matte det i hvert fald
haevdes, at det krav p4 jurisdiktion den pagzldende mexikanske straffelov giver
udtryk for er i strid med folkerettens principper og si godt som uden side-
stykke i civiliserede staters ret.

Mexico nagtede at efterkomme de amerikanske krav. I en note af 10. februar
1888 sammenfattede den mexikanske udenrigsminister efter en udferlig rede-
gorelse det mexikanske standpunkt siledes:

“I denne note mener jeg at have vist:

For det forste: At Cutting ikke underkastedes nogen darlig behandling og
heller ikke var offer for nogen lovstridig procedure, at selv hans tilsyneladende
mangel af forsvar skyldtes hans eget afslag p& forsvarer, hans egen forkastelse
af lesrivelse imod kaution eller noget andet retsmiddel; han insisterede nemlig
hele tiden p4, at han udelukkende holdt sig til sin konsul og sin regering.

For det andet: At der derfor ingensomhelst grund er til, at Cutting skulle
have erstatning.

For det tredje: At heller ikke den indvending kan anerkendes, at der blev
anvendt en lov pd ham, der var i strid med individers internationale rettig-
heder —

A. Fordi han ikke udelukkende blev demt for en forbrydelse begdet i et
fremmed land, men p& grund af fortszttelsen eller gentagelsen heraf pa mexi-
kansk territorium, og:

B. Fordi Chihuahuas straffelovs artikel 186 ikke indeholder den mangel,
der er tillagt den.

14%
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For det fjerde: Det simple faktum, at den nzvnte artikel gennemforer
tanken om extraterritorial jurisdiktion som anvendt pa fremmede udover de
grenser, lovgivningen i de fleste andre lande s=ztter, beviser ikke, at dette er i
strid med individers anerkendte rettigheder.

For det femte: Den internationale szdvane indskrznker sig til at opstille
almindelige principper, og nir der opstir uoverensstemmelser med hensyn til
anvendelsen af nogen del af disse principper, er enhver fortolkning, ogsi den,
der anlegges af et mindretal af staterne, et retmassigt udslag af disse staters
suverznitet.

For det sjette: Dette er tilfxldet ved den sikaldte objektive eller quasi-
territoriale jurisdiktion, d.v.s. den, der er anvendelig p4 en fremmed, der i
udlandet krznker en borger i den stat, der rejser kravet; et spergsmal, som
ifolge alle anerkendte autoriteter langt fra at vare afgjort er et af de uafgjorte
spergsmil, der frembyder de storste vanskeligheder for lovgiveren og for rets-
videnskaben.

For det syvende: Imidlertid kan den jurisdiktion, indremmet som den er
i de fleste anerkendte lovgivninger, over sager i hvilke den fremmede har an-
grebet en stats sikkerhed eller til skade for mange af dens borgere eller under-
sitter har forfalsket rigets ment eller dens banks sedler, med lige s& stor grund
omfatte sidanne sager, hvor skaden rammer nogle f3 eller endog blot én af
borgerne i den stat, der rejser kravet.

For det ottende: Den ret, som enhver nation har til at fastsztte passende
betingelser for udlendinges adgang til dets territorium, medferer ret til inden-
for lovgivningens grenser at gere sidanne udlendinge ansvarlige for hand-
linger, som de métte begd i udlandet imod denne nation eller imod nogen af
dens borgere eller undersatter.

For det niende: De Forenede Stater kan ikke forlange, at Mexiko skal
modificere sin lovgivning i denne henseende, selv om der gas ud fra, at den
lider af den pastiede mangel, thi de Forenede Stater opretholder og folger i
virkeligheden selv i én eller flere af deres territoriale enheder den samme lov-
givning.”

Tvisten fandt aldrig nogen formelig lasning, men i den amerikansk-mexikan-
ske udleveringstraktat af 22. februar 1899 bestemtes det i artikel III, 4, at sta-
terne, pA bestemte undtagelser nar, skulle afholde sig fra at udeve strafferetlig
jurisdiktion over forbrydelser der udelukkende var begiet pi den anden stats
territorium.

119
Neer Claim

DE FORENEDE STATER-MEXICO, GENERAL CLAIMS COMMISSION, 1926
Opini of C issi 1927, 71

[C. van Vollenhoven, President Commissioner, G. Ferndndes MacGregor,
Mexican Commissioner.] 1. This claim is presented by the United States against
the United Mexican States in behalf of L. Fay H. Neer, widow, and Pauline
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E. Neer, daughter, of Pavl Neer, who, at the time of his death, was employed
as superintendent of a mine in the vicinity of Guanacevi, State of Durango,
Mexico. On November 16, 1924, about eight o’clock in the evening, when he
and his wife proceeding on horseback from the village of Guanacevi to their
home in the neighborhood, they were stopped by a number of armed men
who engaged Neer in a conversation, which Mrs. Neer did not understand,
in the midst of which bullets seem to have been exchanged and Neer was
killed. It is alleged that, on account of this killing, his wife and daughter,
American citizens, sustained damages in the sum of $100,000.00; that the
Mexican authorities showed an unwarrantable lack of diligence or an un-
warrantable lack of intelligent investigation in prosecuting the culprits; and
that therefore the Mexican Government ought to pay to the claimants the
said amount.***

3. As to lack of diligence, or lack of intelligent investigation, on the part of
the Mexican authorities, after the killing of Paul Neer had been brought to
their notice, it would seem that in the early moming after the tragedy these
authorities might have acted in a more vigorous and effective way than they
did, and moreover, that both the special agent of the Attorney General of
Durango (in his letter of November 24, 1924), and the Governor of that
State, who proposed the removal of the Judge of Guanacevi, have shared this
opinion. The Commission is mindful that the task of the local Mexican
authorities was hampered by the fact that the only eye-witness of the murder
was unable to furnish them any helpful information. There might have been
reason for the higher authorities or the State to intervene in the matter, as
they apparently did. But in the view of the Commission there is a long way
between holding that a more active and more efficient course of procedure
might have been pursued, on the one hand, and holding that this record
presents such lack of diligence and of intelligent investigation as constitutes
an international delinquency, on the other hand.

4. The Commission recognizes the difficulty of devising a general formula
for determining the boundary between an international delinquency of this
type and an unsatisfactory use of power included in national sovereignty. In
1910 John Bassett Moore observed that he did *“‘not consider it to be practicable
to lay down in advance precise and unyielding formulas by which the ques-
tion of a denial of justice may in every instance be determined” (American
Journal of International Law, 1910, p. 787), and in 1923 De Lapradelle and
Politis stated that the evasive and complex character (le caractére fuyant et
complexe) of a denial of justice seems to defy any definition (Recucil des
Arbitrages Internationaux, II, 1923, p. 280). It is immaterial whether the ex-
pression “denial of justice” be taken in that broad sense in which it applies
to acts of executive and legislative authorities as well as to acts of the courts,
or whether it be used in a narrow sense which confines it to acts of judicial
authorities only; for in the latter case a reasoning, identical to that which—
under the name of “denial of justice”—applies to acts of the judiciary, will
apply—be it under a different name—to unwarranted acts of executive and
legislative authorities. Without attempting to announce a precise formula, it
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is in the opinion of the Commission possible to go a little further than the
authors quoted, and to hold (first) that the propriety of governmental acts
should be put to the test of international standards, and (second) that the
treattnent of an alien, in order to constitute an international delinquency,
should amount to an outrage, to bad faith, to wilful neglect of duty, or to an
insufficiency of governmental action so far short of international standards that
every reasonable and impartial man would readily recognize its insufliciency.
Whether the insufficiency proceeds from deficient execution of an intelligent
law or from the fact that the laws of the country do not empower the
authorities to measure up to international standards is immaterial.

5. It is not for an international tribunal such as this Commission to decide,
whether another course of procedure taken by the local authorities at Guana-
cevi might have been more effective. On the contrary, the grounds of liability
limit its inquiry to whether there is convincing evidence either (1) that the
authorities administering the Mexican law acted in an outrageous way, in
bad faith, in wilful neglect of their duties, or in a pronounced degree of im-
proper action, or (2) that Mexican law rendered it impossible for them pro-
perly to fulfil their task. No attempt is made to establish the second point. The
first point is negatived by the full record of police and judicial authorities pro-
duced by the Mexican Agent, though the Commission feels bound to state once
more that in its opinion better methods might have been used. From this record
it appears that the local authorities, on the very night of the tragedy, November
16, went to the spot where the killing took place and examined the corpse;
that on November 17 the Judge proceeded to the examination of some
witnesses among them Mrs. Neer; that investigations were continued for
several days; that arrests were made of persons suspected; and that they were
subsequently released for want of evidence. The American Agency in rebuttal
offers nothing but affidavits stating individual impressions or suppositions. In
the light of the entire record in this case the Commission is not prepared to
hold that the Mexican authorities have shown such lack of diligence or such
lack of intelligent investigation in apprehending and punishing the culprits as
would render Mexico liable before this Commission.

6. The Commission accordingly decides that the claim of the United States
is disallowed.

120
Case of Sambiaggio

ITALIEN-VENEZUELA, CLAIMS ARBITRATION, 1903
Ralston, Venezuclan Arbitration of 1903, 679

[Ralston, Umpire.] The Commissioners for Italy and Venezuela differing
as to right of recovery in the above-mentioned case, the same was duly referred
to the umpire for decision under the protocol.

The claimant, Salvatore Sambiaggio, a resident of San Joaquin Parish,
State of Carabobo, demands the sum of 5,133.52 bolivars for forced advances
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made to, property taken by, and damages suffered from revolutionary forces
under command of Colonel Guevara on or about July 27, 1902, with the
additional amount of 171.63 bolivars for costs and interest.

The immediate and most important question presented is as to the liability
of the existing government for losses and damages suflfered at the hands of
revolutionists who failed of success.

Let us treat the matter first from the standpoint of abstract right, reserving
examination of precedents, the treaties between the two countries, and the
question whether there be anything to exempt Venezuela from the operation
of such general rule as may be found to exist.

We may premise that the case now under consideration is not one where
a State has fallen into anarchy, or the administration of law has been nerveless
or inefficient, or the government has failed to grant to a foreigner the protec-
tion afforded citizens, or measures within the power of the government have
not been taken to protect those under its jurisdiction from the acts of re-
volutionists; but simply where there exists open, flagrant, bloody, and deter-
mined war.

The ordinary rule is that a government, like an individual, is only to be
held responsible for the acts of its agents or for acts the responsibility for
which is expressly assumed by it. To apply another doctrine, save under certain
exceptional circumstances incident to the peculiar position occupied by a
government toward those subject to its power, would be unnatural and
illogical.

But, speaking broadly, are revolutionists and government so related that
as between them a general exception should exist to the foregoing apparently
axiomatic principle?

The interest of a government, like that of an individual, lies in its preserva-
tion. The presumed interests of revolutionists lie in the destruction of the
existing government and the substitution of another of different personnel or
controlled by different principles.

To say that a government is (as it naturally must be) responsible for the
acts it commits in an attempt (for instance) to maintain its own existence, and
to require it at the same moment to pay for the powder and ball expended and
the soldiers engaged in an attempt to destroy its life, is a proposition difficult
to maintain, and yet it is to this point we arrive in the last analysis if govern-
ments are to compensate wrongs done by their would-be slayers when engaged
in attempts to destroy them.

A further consideration may be added. Governments are responsible as a
general principle, for the acts of those they control. But the very existence of
a flagrant revolution presupposes that a certain set of men have gone tem-
porarily or permanently beyond the power of the authorities; and unless it
clearly appear that the government has failed to use prompty and with ap-
propriate force its constituted authority, it can not reasonably be said that it
should be responsible for a condition of affairs created without its volition,
When we bear in mind that for six months previous to the taking complained
of in the present case a bloody and determined revolution demanding the



216 FREMMEDRETTEN Sag 120

entire resources of the Government to quell it had been raging throughout the
larger part of Venezuela, it can not be determined generally that there was
such neglect on the part of the Government as to charge it with the offenses of
the revolutionists whose acts are now in question.

We find ourselves therefore obliged to conclude, from the standpoint of
general principle, that, save under the exceptional circumstances indicated,
the Government should not be held responsible for the acts of revolutionists
because—

1) Revolutionists are not the agents of government, and a natural re-
sponsibility does not exist.

2) Their acts are committed to destroy the government, and no one
should be held responsible for the acts of an enemy attempting his life.

3) The revolutionists were beyond governmental control, and the gov-
ernment cannot be held responsible for injuries committed by those who have
escaped its restraint.*¥*

[Kendelsen drefter derefter den konkrete betydning af en mellem Italien
og Venezuela indgiet traktat og fortsztter:]

The umpire therefore accepts the rule that if in any case of reclamation
submitted to him it is alleged and proved that Venezuelan authorities failed
to exercise due diligence to prevent damages from being inflicted by revo-
lutionists, that country should be held responsible. In the present instance no
such want of diligence is alleged and proved.

It is suggested that a decision holding Venezuela not responsible for the
acts of revolutionists would tend to encourage them to seize the property of
foreigners. This appeal is of a political character and does not address itself
to the umpire.

It is further urged that absolute equity should control the decisions of the
Commission and that equitably sufferers from the acts of revolutionists should
be recompensed. But this subject may be viewed from two standpoints. It is as
inequitable to charge a government for wrongs it never committed as it would
be to deny rights to a claiment for a technical reason. ***

Governed by what he regards as the clear teachings of international law,
the umpire will sign a judgment dismissing the case.

121
Youmans Claim

DE FORENEDE STATER-MEXICO, GENERAL CLAIMS COMMISSION, 1926
[1927) Opinions of C issi 150

[Kommissionen; Van Vollenhoven, Nielsen, MacGregor.] 1. Claim for da-
mages in the amount of $50,000.00 is made in this case by the United States
of America against the United Mexican States in behalf of Thomas H. You-
mans, the son of Henry Youmans, an American citizen, who, together with
two other Americans, John A. Connelly and George Amnold, was killed at the
hands of a mob on March 14, 1880, at Angangueo, State of Michoacin,
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Mexico. The occurrences giving rise to the claim as stated in the Memorial
are substantially as follows:

2. At the time when the killing took place Connelly and Youmans were
employed by Justin Amold and Clinton Stephens, American citizens, who were
engaged under a contract with a British corporation in driving a tunnel, known
as the San Hilario Tunnel, in the town of Angangueo, a place having a popula-
tion of approximately 7,000 people. The work was being done by Mexican
laborers, resident in the town under the supervision of the Americans. On the
day when these men were killed Connelly, who was Managing Engineer in the
construction of the tunnel at Angangueo, had a controversy with a laborer,
Cayentano Medina by name, over a trifling sum of about twelve cents which
the laborer insisted was due to him as wages. Connelly, considering the conduct
of the laborer to be offensive, ejected the latter from the house in which
Connelly lived and to which Medina had come to discuss the matter. Subse-
quently Medina, who was joined by several companions, began to throw stones
at Connelly while the latter was sitting in front of his house and approached
the American with a drawn machete. Connelly, with a view to frightening his
assailant, fired shots into the air from a revolver. The American having with-
drawn into the house, Medina attempted to enter, and his companions fol-
lowed. Connelly thereupon fired at Medina with a shotgun and wounded him
in the legs. Soon the house was surrounded by a threatening mob, which
increased until it numbered about a thousand people. Connelly, Youmans, and
Arnold, realizing the seriousness of their situation, prepared to defend them-
selves against the mob. Connelly’s employer, Clinton Stephens, on hearing
shots, went to the house and learned from Connelly what had happened.
Upon Stephens’s advice Connelly undertook to surrender himself to the local
authorities, but was driven back into the house by the mob. The attack against
Connelly when he endeavored to surrender to police authorities was led by
Pedro Mondragén, a person styled the Jefe de Manzana, with whom Connelly
had been on friendly terms. Stephens, followed by a part of the mob, proceeded
to the Casa Municipal and requested the Mayor, Don Justo Lopez, to endeavor
to protect the Americans in the house. The Mayor promptly went to the house,
but was unable to quiet the mob. He then returned to his office and ordered
José Maria Mora, Jefe de la Tropa de la Seguridad Publica, who held the rank
of Lieutenant in the forces of the State of Michoacén, to proceed with troops
to quell the riot and put an end to the attack upon the Americans. The troops,
on arriving at the scene of the riot, instead of dispersing the mob, opened fire
on the house, as a consequence of which Arnold was killed. The mob renewed
the attack, and while the Americans defended themselves as best they could,
several members of the mob approached the house from the rear, where there
were no windows, and set fire to the roof. Connelly and Youmans were forced
to leave, and as they did so they were killed by the troops and members of the
mob. Their bodies were dragged through the streets and left under a pile of
stones by the side of the road so mutilated as scarcely to be recognizable. At
night they were buried by employees of the Mining Company in its cemetery
at Trojes.
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3. On the morning following the murder of the Americans, Federal Troops
arrived and established order. On March 17, the Government of the State
was directed by the President of Mexico to take all possible measures to dis-
cover those who were responsible for the murders. Of the thousand or more
who made up the mob, court action was instituted against about twenty-nine.
Only eighteen of this number were arrested, but the record discloses that sev-
eral were released on nominal bail, and were not apprehended after their
release. Five were condemned to capital punishment, but their sentences were
modified. This action of the court was to no avail; when it was taken one had
died, and the remaining four left town before they could be arrested. Seven
were acquitted. The cases of six others were discontinued, and the charges
against the remaining eleven were left open in the year 1887 for prosecution
when they might be apprehended. **¥*

11. The claim made by the United States is predicated on the failure of
the Mexican Government to cxercise due diligence to protect the father of the
claimant from the fury of the mob at whose hands he was killed, and the
failure to take proper steps looking to the apprehension and punishment of
the persons implicated in the crime. In connection with the contention with
respect to the failure of the authorities to protect Youmans from the acts of
the mob, particular emphasis is laid on the participation of soldiers which is
asserted to be in itself a ground of liability. In behalf of the respondent Gov-
ermment it is contended that the Mexican Government and the Government
of the State of Michoacin acted with due diligence in arresting and bringing
to justice all persons against whom a reasonable suspicion of guilt existed;
that the charge that some State troops participated in the riot is not proved by
the evidence; and that, even if it were assumed that the soldiers were guilty
of such participation, the Mexican Government should not be held responsible
for the wrongful acts of ten soldiers and one officer of the State of Michoacin,
who, after having been ordered by the highest official in the locality to protect
American citizens, instead of carrying out orders given them acted in violation
of them in consequence of which the Americans were killed.

12. We are of the opinion that the contentions advanced by the United
States as to liability on the part of the Mexican Government are sustained by
the evidence in the record. Without discussing the evidence at length, it may
be stated that the Commission is of the opinion that the record shows a lack
of diligence in the punishment of the persons implicated in the crime. Annex 3
accompanying the Mexican Answer reveals some interesting information with
respect to the prosecution of persons who were arrested. There is not sufficient
information before the Commission to warrant us in undertaking to draw any
definite conclusions with respect to certain cases in which prisoners were re-
lesased and other cases in which severe sentences imposed by the court of first
instance were mitigated by a higher court. It may be mentioned, however, that
this judicial record shows that seventeen prisoners escaped, some of them while
they were at liberty on bail. Citations have been made to evidence with respect
to participation of soldiers in the killing of the three Americans. We consider
that evidence to be ample proof of such conduct on the part of the soldiers,
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and touching this point it is pertinent to note that evidence has not been
adduced to disprove their guilt. It is also pertinent to note touching this point
that some soldiers were arrested but were not sentenced. Evidence before the
Commission does not disclose whose weapons killed the Americans, but the
participation of the soldiers with members of the mob is established. It can
not properly be said that adequate protection is afforded to foreigners in a
case in which the proper agencies of the law to afford protection participiate
in murder. The claim of Alfred Jeannotat, under the Convention of July 4,
1868, between the United States and Mexico, was a case very similar to the
present one. Speaking of the participation of soldiers in riotous acts, Umpire
Thomton said:

It has been alleged that in the above-mentioned instance the sacking was done by
the released prisoners, and by a mob belonging to the population of the town; but, if
it were so, it was the military force commanded by officers who put it in the power of
the convicts and incited the mob to assist them in their acts of violence and plunder.
It does not appear that without the arrival of the military force, which ought to have
protected the peaceable inhabitants of the town, there would have been any inclination
to commit such acts of violence. The umpire is therefore of opinion that compensation

is due to the claimant from Mexican Government. (Moore, International Arbitra-
tions, IV, 3673, 3674.)

13. With respect to the question of responsibility for the acts of soldiers
there are citations in the Mexican Government’s brief of extracts from a dis-
cussion of a subcommittee of the League of Nations Committee of Experts
for the Progressive Codification of International Law. The passage quoted,
which deals with the responsibility of a State for illegal acts of officials resulting
in damages to foreigners, begins with a statement relative to the acts of an
official accomplished *“outside the scope of his competency, that is to say, if he
has exceeded his powers.” An illegal act of this kind, it is stated in the quota-
tion, is one that can not be imputed to the State. Apart from the question
whether the acts of officials referred to in this discussion have any relation to
the rule of international law with regard to responsibility for acts of soldiers,
it seems clear that the passage to which particular attention is called in the
Mexican Government’s brief is concerned solely with the question of the
authority of an officer as defined by domestic law to act for his Government
with reference to some particular subject. Clearly it is not intended by the rule
asserted to say that no wrongful act of an official acting in the discharge of
duties entrusted to him can impose responsibility on a Government under inter-
national law because any such wrongful act must be considered to be “outside
the scope of his competency.” If this were the meaning intended by the rule it
would follow that no wrongful acts committed by an official could be considered
as acts for which his Government could be held liable. We do not consider that
any of these passages from the discussion of the subcommittee quoted in the
Mexican brief are at variance with the view which we take that the action of
the troops in participating in the murder at Angangueo imposed a direct re-
sponsibility on the Government of Mexico.

14. Citation is also made in the Mexican brief to an opinion rendered by
Umpire Lieber in which effect is evidently given to the well-recognized rule
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of international law that a government is not responsible for malicious acts of
soldiers committed in their private capacity. Awards have repeatedly been
rendered for wrongful acts of soldiers acting under the command of an officer.
(See for example the claim of Frederick A. Newton v. Mexico, for the theft
of property by Republican troops under Colonel Rijos, and the claim of 4. F.
Lanfranco v. Mexico, for the looting of a store at Tehuantepec by armed men
under the command of the Jefe Politico of that place—Moore, International
Arbitrations, 111, 2997; also the interesting case of the German sentry who at
the frontier near Vexaincourt shot from the German side and killed a person
on French territory, mentioned by Oppenheim, International Law (3d. ed), I,
218—219; and the opinion of the Commission in the Falcén Claim, Docket No.
278.) Certain cases coming before the international tribunals may have re-
vealed some uncertainty whether the acts of soldiers should properly be re-
garded as private acts for which there was no liability on the State, or acts for
which the State should be held responsible. But we do not consider that the
participation of the soldiers in the murder at Angangueo can be regarded as
acts of soldiers committed in their private capacity when it is clear that at the
time of the commission of these acts the men were on duty under the immediate
supervision and in the presence of a commanding officer. Soldiers inflicting
personal injuries or committing wanton destruction or looting always act in
disobedience of some rules laid down by superior authority. There could be no
liability whatever for such misdeeds if the view were taken that any acts com-
mitted by soldiers in contravention of instructions must always be considered
as personal acts.

15. The respondent Government has not denied that, under the Convention
of September 8, 1923, acts of authorities of Michoacin may give rise to claims
against the Government of Mexico. The Commission is of the opinion that
claims may be predicated on such acts.

16. Claim is made in this case for damages in the amount of $50,000.00.
The Commission is of the opinion that an award may properly be made in the
sum of $20,000.00.

17. The Commission therefore decides that the Government of the United
Mexican States must pay to the Government of the United States of America
the sum of $20,000.00 (twenty thousand dollars) without interest on behalf
of Thomas H. Youmans.

122
Abbagnato-affaeren

DE FORENEDE STATER-ITALIEN, NOTEVEKSLING, 1891

Se ovenfor sag nr. 39
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123
De meksikanske landbrugsekspropriationer

DE FORENEDE STATER-MEXICO, NOTEVEKSLING, 1938
Department of State, Inter-American Series 16

[Note fra de Forenede Staters udenrigsminister til ambassaderen for
Meksiko:]

Washington, July 21, 1938.
Excellency:

During recent years the Government of theUnited States has upon repeated
occasions made representations to the Government of Mexico with regard to
the continuing expropriation by Yours Excellency’s Government of agrarian
properties owned by American citizens, without adequate, effective and prompt
compensation being made therefor.

In extenuation of such action, the Mexican Government both in its official
correspondence and in its public pronouncements has adverted to the fact that
it is earnestly endeavoring to carry forward a program for the social better-
ment of the masses of its people.

The purposes of this program, however desirable they may be, are entirely
unrelated to and apart from the real issue under discussion between our two
Governments. The issue is not whether Mexico should pursue social and eco-
nomic policies designed to improve the standard of living of its people. The
issue is whether in pursuing them the property of American nationals may be
taken by the Mexican Government without making prompt payment of just
compensation to the owner in accordance with the universally recognized rules
of law and equity.**¥

The taking of property without compensation is not expropriation. It is
confiscation. It is no less confiscation because there may be an expressed intent
to pay at some time in the future.

If it were permisable for a government to take the private property of the
citizens of other countries and pay for it as and when, in the judgment of that
government, its economic circumstances and its local legislation may perhaps
permit, the safeguards which the constitutions of most countries and established
international law have sought to provide would be illusory. Governments would
be free to take property far beyond their ability or willingness to pay, and the
owners thereof would be without recourse. We cannot question the right of a
foreign government to treat its own nationals in this fashion if it so desires.
This is a matter of domestic concern. But we cannot admit that a foreign
government may take the property of American nationals in disregard of the
rule of compensation under international law. Nor can we admit that any
government unilaterally and through its municipal legislation can, as in this
instant case, nullify this universally accepted principle of international law,
based as it is on reason, equity and justice.***

The Government of Mexico has professed its support of this principle of
law. It is the considered judgment, however, of the Government of the United
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States that the Government of Mexico has not complied therewith in the case
of several hundred separate farm or agrarian properties taken from American
citizens. This judgment is apparently not admitted by your Government. The
Government of the United States therefore proposes that there be submitted
to arbitration the question whether there has been compliance by the Govern-
ment of Mexico with the rule of compensation as prescribed by international
law in the case of the American citizens whose farm and agrarian propertics
in Mexico have been expropriated by the Mexican Government since August
30, 1927, and if not, the amount of, and terms under which, compensation
should be made by the Government of Mexico. My Government proposes that
this arbitration be carried out pursuant to the provisions of the General Treaty
of Arbitration signed at Washington January 5, 1929, to which both our coun-
tries are parties.

Accept [etc.] Cordell Hull

[Note fra den meksikanske udenrigsminister til de Forenede Staters am-
bassader:]

Mexico, D.F., August 3, 1938.
Mr. Ambassador:

I have the honor to refer to your Government’s note delivered on July 21
last, to the Mexican Ambassador to the United States, Dr. Francisco Castillo
Nijera.

In the note referred to, your Government *¥*¥ requires from that of Mexico
the immediate payment of adequate compensation for the American land-
holders affected by the agrarian reform since August 30, 1927, alleging that
otherwise my country will violate a universally recognized rule of international
law based on reason, equity, and justice.

My Government maintains, on the contrary, that there is in international
law no rule universally accepted in theory nor carried out in practice, which
makes obligatory the payment of immediate compensation nor even of de-
ferred compensation, for expropriations of a general and impersonal character
like those which Mexico has carried out for the purpose of redistribution of
the land.

The expropriations made in the course of our agrarian reform, do, in fact,
have this double character, which ought to be taken very much into account
in order to understand the position of Mexico and rightly appraise her ap-
parent failure to meet her obligations.

Without attempting to refute the point of view of the American Govern-
ment, I wish to draw your attention very specially to the fact that the agrarian
reform is not only one of the aspects of a program of social betterment at-
tempted by a government or a political group for the purpose of trying out
new doctrines, but also constitutes the fulfilling of the most important of the
demands of the Mexican people, who, in the revolutionary struggle, for the
purpose of obtaining it, sacrificed the very lives of their sons. The political,
social, and economic stability and the peaee of Mexico depend on the land
being placed anew in the hands of the country people who work it; therefore,



Sag 123 DE MEKSIKANSKE LANDBRUGSEKSPROPRIATIONER 223

its distribution, which implies the transformation of the country, that is to say,
the future of the nation, could not be halted by the impossibility of paying
immediately the value of the properties belonging to a small number of
foreigners who seek only a lucrative end.

On the one hand, there are weighed the claims of justice and the improve-
ment of a whole people, and on the other hand, the purely pecuniary interests
of some individuals. The position of Mexico in this unequal dilemma could
not be other than the one she has assumed, and this is not stated as an excuse
for her actions but as a true justification thereof **#*

As has been stated above, there does not exist in intermational law any
principle universally accepted by countries, nor by the writers of treatises on
this subject, that would render obligatory the giving of adequate compensation
for expropriations of a general and impersonal character. Nevertheless Mexico
admits, in obedience to her own laws, that she is indeed under obligation to
indemnify in an adequate manner; but the doctrine which she maintains on
the subject, which is based on the most authoritative opinions of writers of
treatises on international law, is that the time and manner of such payment
must be determined by her own laws.*¥¥*

My Government desires to make it plain that when it decided to suspend
the payment of its agrarian debt in the year 1930, the measure affected equally
Mexicans and foreigners. If Mexico had paid only the former, without doubt
it would have violated a rule of equity; if it had paid only the latter, to the
exclusion of nationals, it would have committed a similar irregularity. ***

The demand for unequal treatment is implicitly included in your Govern-
ment’s note; for, while it is true that it does not so state clearly, it does require
the payment to its nationals, independently of what Mexico may decide to do
with regard to her citizens; and as your Government is not unaware that our
Government finds itself unable immediately to pay the indemnity to all af-
fected by the agrarian reform, by insisting on payment to American landhold-
ers, it demands, in reality, a special privileged treatment which no one is re-
ceiving in Mexico.*¥**

[T en ny note fastholdt udenrigsminister Hull kravet om erstatning, idet han
gjorde gzldende, at det er et universelt anerkendt princip savel i som mellem
stater, at fratagelse af ejendom kun kan ske mod erstatning, at en stat ikke
kan annullere folkeretten ved at give love, der forhindrer opfyldelsen af folke-
rettens krav, og at en stat ikke kan frigere sig fra folkerettens forpligtelser under
henvisning til den skonomiske eller financielle situation i staten.

Efter yderligere noteveksling opnéaedes enighed om, at vardien af de eks-
proprierede amerikanske landbrug skulle fastsettes af en kommission, besta-
ende af reprasentanter for begge regeringer, og at Mexiko forelobig skulle
betale 1 million $ 4 conto, indtil erstatningsbelobet var endeligt fastsat. Begge
parter forbeholdt sig iovrigt deres stilling til de juridiske spergsmal i sagen og
enedes om, at sagens udfald ikke skulle gzlde som precedens.]
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124
Resolution on Permanent Sovereignty over Natural Resources

DE FORENEDE NATIONERS GENERALFORSAMLING, NR. 1803 (XVII},
14. DECEMBER 1962

The General Assembly *** declares that:

1. The right of peoples and nations to permanent sovereignty over their
natural wealth and resources must be exercised in the interest of their national
development and of the well-being of the people of the State concerned.

2. The exploration, development and disposition of such resources, as well as
the import of the foreign capital required for these purposes, should be in
conformity with the rules and conditions which the peoples and nations freely
consider to be necessary or desirable with regard to the authorization, restriction
or prohibition of such activities.

3. In cases where authorization is granted, the capital imported and the
earnings on that capital shall be governed by the terms thereof, by the national
legislation in force, and by international law. The profits derived must be
shared in the proportions freely agreed upon, in each case, between the in-
vestors and the recipient State, due care being taken to ensure that there is
no impairment, for any reason, of that Stat’s sovereignty over its natural wealth
and resources.

4. Nationalization, expropriation or requisitioning shall be based on grounds
or reasons of public utility, security or the national interest which are recognized
as overriding purely individual or private interests, both domestic and foreign.
In such cases the owner shall be paid appropriate compensation, in accordance
with the rules in~force in the State taking such measures in the exercise of its
sovereignty and in accordance with international law. In any case, where the
question of compensation gives rise to a controversy, the national jurisdiction of
the State taking such measures shall be exhausted. However, upon agreement
by sovereign States and other parties concerned, settlement of the dispute should
be made through arbitration or international adjudication.

5. The free and beneficial exercise of the sovereignty of peoples and nations
over their natural resources must be furthered by the mutual respect of States
based on their sovereign equality.

6. International co-operation for the economic development of developing
countries, whether in the form of public or private capital investments, ex-
change of goods and services, technical assistance, or exchange of scientific in-
formation, shall be such as to further their independent national development
and shall be based upon respect for their sovereignty over their natural wealth
and resources.

7. Violation of the rights of peoples and nations to sovereignty over their
natural wealth and resources is contrary to the spirit and principles of the
Charter of the United Nations and hinders the development of international
co-operation and the maintenance of peack.

8. Foreign investment agreements freely entered into by, or between sovereign
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States shall be observed in good faith; States and international organizations
shall strictly and conscientiously respect the sovereignty of people and nations
over their natural wealth and resources in accordance with the Charter and

the principles set forth in the present resolution.
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Borgerlig straffelov af 15. april 1930

LOVBEKENDTGORELSE NR. 215, 24. JUNI 1939

§ 6. Under dansk straffemyndighed herer handlinger, som foretages

1) i den danske stat,

2) pa dansk fartej, som befinder sig udenfor nogen stats folkeretlig anerkendte
omrade,

3) pi dansk fartej, som befinder sig pAd fremmed folkeretlig anerkendt om-
rade, af personer, der herer til fartojet eller som rejsende folger med dette.
Justitsministeren bestemmer i hvilket omfang handlinger, som p& dansk

omride foretages om bord i fremmed fartej af og imod nogen, der herer til

eller som rejsende folger med dette, skal patales.

§ 7. Under dansk straffemyndighed herer fremdeles handlinger, som en
person, der har dansk indfedsret eller er bosat i den danske stat, har foretaget
udenfor denne,

1) for s vidt handlingen er foretaget udenfor folkeretlig anerkendt statsom-
rdde, hvis handlinger af den pagzldende art kan medfere hojere straf end
hzfte,

2) for s& vidt handlingen er foretaget indenfor sidant omride, hvis den er
strafbar ogsd efter den dér gzldende lovgivning.
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§ 8. Under dansk straffemyndighed herer endvidere handlinger, [oretagne
udenfor den danske stat, uden hensyn til hvor gerningsmanden herer hjemme,
1) nir handlingen krznker den danske stats selvstendighed, sikkerhed, for-

fatning eller offentlizge myndigheder, en embedspligt mod staten cller si-

danne interesser, hvis retsbeskyttelse i den danske stat forudsatter ¢n sarliz
tilknytning til dennc,

2) nir handlingen kranker en forpligtelse, som det ifelge lov pihviler ger-
ningsmanden at iagttage i udlandet, eller en ham overfor dansk [artoj pa-
hvilende tjenestepligt,

3) nar en udenfor folkeretlig anerkendt statsomrade foretagen handling kran-
ker nogen, der har dansk indfedsret cller er bosat i den danske stat, og
handlinger al den pégwldende art kan medfere hejere straf end hxfte.

I det under nr. 3 navnte tilfrelde afger rigsadvokaten, om patale skal finde
sted.

§ 9. I de tilfeelde, i hvilke en handlings strafbarhed afha:nger af eller pa-
virkes af en indtridt eller tilsigtet felge. betragtes handlingen tillige som fore-
taget dér, hvor virkningen er indtradt eller tilsigtet at skulle indtrede.

§ 10. Nar i medfer af foranstiende regler patale skal ske her i landet, skal
afgerelsen sivel om straf som om andre retsfglger af handlingen ske efter dansk
lovgivning.

13¢



KAPITEL XII

Territorialhgjhedens begrznsninger:

Serlige regler om skibe

133

Convention on the Territorial Sea and the Contiguous zone,
Genéve 1958

Section IIIL
Right of Innocent Passage

Sub-Section A. Rules applicable to All Ships

Art. 14. 1. Subject to the provisions of these articles, ships of all States,
whether coastal or not, shall enjoy the right of innocent passage through the
territorial sea.

2. Passage means navigation through the territorial sea for the purpose either
of traversing that sea without entering internal waters, or of proceeding to in-
ternal waters, or of making for the high seas from internal waters.

3. Passage includes stopping and anchoring, but only in so far as the same
are incidental to ordinary navigation or are rendered necessary by force majeure
or by distress.

4. Passage is innocent so long as it is not prejudicial to the peace, good order
or security of the coastal State. Such passage shall take place in conformity
with these articles and with other rules of international law.

5. Passage of foreign fishing vessels shall not be considered innocent if they
do not observe such laws and regulations as the coastal State may make and
publish in order to prevent vessels from fishing in the territorial sca.

6. Submarines are required to navigate on the surface and to show their flag.

Art. 15. 1. The coastal State must not hamper innocent passage through the
territorial sea.

2. The coastal State is required to give appropriate publicity to any dangers
to navigation, of which it has knowledge, within its territorial sea.

Art. 16. 1. The coastal State may take the necessary steps in its territorial sea
to prevent passage which is not innocent.

2. In the case of ships proceeding to internal waters, the coastal State shall
also have the right to take the necessary steps to prevent any breach of the
conditions to which admission of those ships to those waters is subject.

3. Subject to the provisions of paragraph 4, the coastal State may, without
discrimination amongst foreign ships, suspend temporarily in specified areas of
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its territorial sea the innocent passage of foreign ships if such suspension is es-
sential for the protection of its security. Such suspension shall take effect only
after having been duly published.

4. There shall be no suspension of the innocent passage of foreign ships
through straits which are used for international navigation between one part of
the high seas and another part of the high seas or the territorial sea of a foreign
State.

Art. 17. Foreign ships exercising the right of innocent passage shall comply
with the laws and regulations enacted by the coastal State in conformity with
these articles and other rules of international law and, in particular, with such
laws and regulations relating 1o transport and navigation.

Sub-Section B. Rules applicable to Merchant Ships

Art. 18. 1. No charge may be levied upon foreign ships by rcason only of
their passage through the territorial sea.

2. Charges may be levied upon a foreign ship passing through the territorial
sea as payment only for specific services rendered to the ship. These charges
shall be levied without discrimination.

Art. 19. 1. The criminal jurisdiction of the coastal State should not be exer-
cised on board a foreign ship passing through the territonial sea to arrest any
person or to conduct any investigation in connexion with any crime committed
on board the ship during its passage, save only in the following cases:

(a) If the consequences of the crime extend to the coastal State; or

(b) If the crime is of a kind to disturb the peace of the country or the good

order of the territorial sea; or

(c) If the assistance of the local authorities has been requested by the cap-

tain of the ship or by the consul of the country whose flag the ship flies;

(d) If it is necessary for the suppression of illicit traffic in narcotic drugs.

2. The above provisions do not affect the right of the coastal State to take any
steps authorized by its laws for the purpose of an arrest or investigation on board
a foreign ship passing through the territorial sea after leaving internal waters.

3. In the cases provided for in paragraphs 1 and 2 of this article, the coastal
State shall, if the captain so requests, advise the consular authority of the flag
State before taking any steps, and shall facilitate contact between such authority
and the ship’s crew. In cases of emergency this notification may be communi-
cated while the measures are being taken.

4. In considering whether or how an arrest should be made, the local autho-
rities shall pay due regard to the interests o navigation.

5. The coastal State may not take any steps on board a foreign ship passing
through the territorial sea to arrest any person or to conduct any investigation
in connexion with any crime committed before the ship entered the territorial
sea, if the ship, proceeding from a foreign port, is only passing through the
territorial sea without entering internal waters.

Art. 20. 1. The coastal State should not stop or divert a foreign ship passing
through the territorial sea for the purpose of exercising civil jurisdiction in
relation to a persoun on board the ship.
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2. The coastal State may not levy execution against or arrest the ship for
the purpose of any civil proceedings, save only in respect of obligations or liabi-
lities assumed or incurred by the ship itself in the course or for the purpose of
its voyage through the waters of the coastal State.

3. The provisions of the previous paragraph are without prejudice to the
right of the coastal State, in accordance with its laws, to levy exccution against
or to arrest, for the purpose of any civil proceedings, a foreign ship lying in the
territorial sea, or passing through the territorial sea after leaving internal
waters.

Sub-Section C. Rules applicable to Government Ships other than Warships

Art. 21. The rules contained in sub-sections A and B shall also apply to
government ships operated for commercial purposes.

Art. 22. 1. The rules contained in sub-section A and in article 19 shall apply
to government ships operated for non-commercial purposes.

2. With such exceptions as are contained in the provisions referred to in the
preceding paragraph, nothing in these articles alfects the immunities which
such ships enjoy under these articles or other rules of international law.

Sub-Section D. Rule applicable to Warships

Art. 23. 1f any warship does not comply with the regulations of the coastal
State concerning passage through the territorial sea and siregards any request
for compliance which is made to it, the coastal State may require the warship
to leave the territorial sea.

134

Kgl. anordning nr. 356 af 25. juli 1951 om fremmede krigsskibes
og militere luftfartejers adgang til dansk omrade
under fredsforhold

§ 1. De folgende bestemmelser for fremmede krigsskibe og militzere luft-
fartojers adgang til dansk omrdde er — medmindre der er truffet anden aftale
med fremmed stat — gzldende under fredsforhold, hvorved forstds, at savel
Danmark som den fremmede stat, det pigezldende fartej tilherer, kan anses
at befinde sig i fredstilstand.

Under andre forhold gezlder i denne henseende, hvad der under s&danne
forhold nzrmere maétte bestemmes.

Bestemmelserne omfatter ogsi sidanne fartojer, der ejes eller benyttes af
en fremmed stat og som anvendes som ovelses- eller lystfartaj uden at fore
orlogsflag.

Under fezlles iorsvarsevelser fastsetter forsvarsministeriet i hvert enkelt
tilfelde, afheengigt af evelsernes art og formél, bestemmelser for de i ovel-
serne deltagende fremmede krigsskibes og militere luftfartejers adgang til
dansk omrade.
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§ 2. Ved dansk omrade forstds i disse bestemmelser dansk landomride og
dansk farvand samt luftrummet derover.

Ved dansk farvand forstis i disse bestemmelser dansk seterritorialt farvand,
der udgeres af indre og ydre territorialt farvand.

§ 3. Ved dansk indre territorialt farvand forstas i disse bestemmelser danske
havne, havneindleb, rede, bugter og fjorde og de dele af dansk territorialt far-
vand, som er beliggende indenfor og imellem danske ger, holme og rev (sten-
roser), som ikke til stadighed overskylles af havet. Dog vil i Storebalt og
Sundet kun danske havne, havneindleb, rede, bugter og fjorde samt de i
denne paragrafs andet stykke og i § 4 sarlige opregnede omrader i Storebzlt
og Sundet vare at anse som dansk indre territorialt farvand.

Som indre territorialt farvand kan foruden de i § 4 anferte lukkede far-
vande serlig nevnes:***

§ 4. Til lukket farvand henregnes folgende indre territoriale farvande:***

§ 5. Det er tilladt fremmede krigsfartgjer at passere eller opholde sig i dansk
farvand, dog med de i nedenstiende §§ anforte undtagelser og begransninger.

§ 6. Safremt passage af eller ophold i dansk farvand er af lngere varighed
end 2 degn, vil forudgidende anmeldelse ad diplomatisk vej vaere nsdvendig.

Denne anmeldelse sivel som de i §§ 7 og 8 omhandlede anmeldelser ber
foretages mindst 8 dage for ensket passage eller ophold.

§ 7. Det er kun tilladt fremmede krigsfartajer at passere eller opholde sig
i indre territorialt farvand samt i dansk territorialt farvand i Lillebzlt, nar
anmeldelse derom forud er sket ad diplomatisk vej.

§ 10. De i § 4 nzvnte indre territoriale farvande er lukkede for fremmede
krigsfartajer, og tilladelse til at opholde sig i eller passere dem vil i alminde-
lighed kun blive givet for fartsjer, der er i ned.

135

Anordning nr. 290 af 15. november 1932 om patale af strafbare
handlinger begiede om bord i fremmede fartgjer pa dansk omrade

I henhold til § 6, stk. 2 i Borgerlig Straffelov af 15. april 1930 bestemmer
justitsministeriet herved, at strafbare handlinger, som pa dansk omrade (havn,
soterritorium, luftterritorium) foretages om bord i fremmed fartsj af og imod
nogen, der herer til eller som rejsende felger med dette, kun skal patales,
nir gerningsmanden har dansk indfedsret eller er bosat i den danske stat,
nar den offentlige fred er kranket,
nar de danske myndigheders bistand pakaldes af den forurettede,
nar handlingen, hvis den var foretagen udenfor den danske stat, i medfer

af straffelovens § 8 ville here under dansk straffemyndighed, eller
nar rigsadvokaten pabyder det.
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The Wildenhus’ Case

DE FORLNEDE STATER, SUPREME COURT, 18487
120 U.S. 1, 7 8. Cu. 385

[Domstolen.] Appeal from the Circuit Court of the United States for the
District of New Jersey.

This appeal brought up an application made to the Circuit Court of the
United States for the District of New Jersey, by Charles Mali, the “consul of
His Majesty the King of the Belgians, for the States of New York and New
Jersey, in the United States,” for himself, as such consul, “and in behalf of
one Joseph Wildenhus, one Gionviennie Gobnbosich, and John J. Ostenmeyer,”
for the release, upon a writ of habeas corpus, of Wildenhus, Gobnbosich, and
Ostenmeyer from the custody of the keeper of the common jail of Hudson
county, New Jersey, and their delivery to the consul, “to be dealt with ac-
cording to the law of Belgium.” The facts on which the application rests are
thus stated in the petition for the writ:

“Second. That on or about the sixth day of October, 1886, on board the
Belgian steamship Noordland, there occurred an affray between the said Joseph
Wildenhus and one Fijens, wherein and whereby it is charged that the said
Wildenhus stabbed with a knife and inflicted upon the said Fijens a mortal
wound, of which he afterwards died.

“Third. That the said Wildenhus is a subject of the kingdom of Belgium,
and has his domicile therein, and is one of the crew of the said steamship
Noordland, and was such when the said affray occurred.

“Fourth. That the said Fijens was also a subject of Belgium, and had his
domicile and residence therein, and at the time of the said affray, as well as
at the time of his subsequent death, was one of the crew of the said steamship.

“Fifth. That, at the time said affray occurred, the said steamship Noord-
land was lying moored at the dock of the port of Jersey City, in said state of
New Jersey.

“Sixth. That the said affray occurred and ended wholly below the deck of
the said steamship, and that the tranquillity of the said port of Jersey City
was in no wise disturbed or endangered thereby.

“Seventh. That said affray occurred in the presence of several witnesses,
all of whom were and still are of the crew of the said vessel, and that no
other person or persons except those of the crew of said vessel were present
or near by.

“Eight. Your petitioner therefore respectfully shows unto this honorable
court that the said affray occurred outside of the jurisdiction of the said state
of New Jersey.

“Ninth. But, notwithstanding the foregoing facts, your petitioner respect-
fully further shows that the police authorities of Jersey City, in said state of
New Jersey, have arrested the said Joseph Wildenhus, and also the said Gion-
viennie Gobnbosich and John J. Ostenmeyer, of the crew of the said vessel,
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(one of whom is a quartermaster thereof), and that said Joseph Wildenhus
has been committed by a police magistrate, acting under the authority of the
said state, to the common jail of the county of Hudson, on a charge of an
indictable offense under the laws of the said state of New Jersey, and is now
held in confinement by the keeper of the said jail, and that the others of the
said crew, arrested as aforesaid, are also detained in custody and confinement
as witnesses to testify in such proceedings as may hereafter be had against the
said Wildenhus.”

Articles 8, 9, and 10 of the royal decree of the King of the Belgians, made
on the eleventh of March, 1857, relating to consuls and consular jurisdiction,
are as follows:

Art. 8. Our consuls have the right of discipline on Belgian mer-
chant vessels in all the ports and harbors of their district. In matters
of offenses or crimes they are to make the examination conformably to
the instructions of the disciplinary and penal code of the merchant
service. They are to claim, according to the terms of the conventions
and laws in force, the assistance of the local authorities for the arrest
and taking on board of deserting seamen.

Art. 9. Except in the case where the peace of the port shall have
been compromised by the occurrence, the consul shall protest against
every attempt that the local authority may make to take cognizance
of crimes or offenses committed on board of a Belgian vessel by one
of the ship’s company towards one, either of the same company, or of the
company of another Belgian vessel. He shall take the proper steps to
have the cognizance of the case turned over to him, in order that it
be ultimately tried according to Belgian laws.

Art. 10. When men belonging to the company of a Belgian vessel
shall be guilty of offenses or crimes out of the ship, or even on board
the ship, but against persons not of the company, the consul shall, if the
local authority arrests or prosecutes them, take the necessary steps to
have the Belgians so arrested treated with humanity, defended, and
tried impartially.

The application in this case was made under the authority of these articles.

Article 11 of a Convention between the United States and Belgium “con-
cerning the rights, privileges, and immunities of consular officers,” concluded
March 9, 1880, and proclaimed by the President of the United States, March 1,
1881 (21 Stat. 776), is as follows:

The respective consuls general, consuls, vice-consuls, and consular
agents shall have exclusive charge of the internal order of the merchant
vessels of their nation, and shall alone take cognizance of all differences
which may rise, either at sea or in port, between the captains, officers,
and crews, without exception, particularly with reference to the adjust-
ment of wages and the execution of contracts. The local authorities
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shall not interfere, except when the disorder that has arisen is of such
a nature as to disturb tranquillity and public order on shore or in the
port, or when a person of the country, or not belonging to the crew,
shall be concerned therein. In all other cases, the aforesaid authorities
shall confine themselves to lending aid to the consuls and vice-consuls
or consular agents, if they are requested by them to do so, in causing
the arrest and imprisonment of any person whose name is inscribed
on the crew list, whenever, for any cause, the said officers shall think
proper.

The claim of the consul is that, by the law of nations and the provisions
of this treaty the offense with which Wildenhus has been charged is “solely
cognizable by the authority of the laws of the Kingdom of Belgium,” and that
the state of New Jersey is without jurisdiction in the premises. The Circuit
Court refused to deliver the prisoners to the consul, and remanded them to
the custody of the jailer.***

[Waite, C. ].] By sections 751 and 733 of the Revised Statutes (28 U.S.C.A.
§§ 451, 453) the courts of the United States have power to issue writs 'of
habeas corpus which shall extend to prisoners in jail when they are in “custody
in violation of the constitution or a law or treaty of the United States,” and
the question we have to consider is whether these prisoners are held in viola-
tion of the provisions of the existing treaty between the United States and
Belgium.

It is part of the law of civilized nations that, when a merchant vessel of
one country enters the ports of another for the purposes of trade, it subjects
itself to the law of the place to which it goes, unless, by treaty or otherwise,
the two countries have come to some different understanding or agreement. ***

[Dommeren anferer forskellige fortilfaelde og fortsatter:]

From experience, however, it was found long ago that it would be beneficial
to commerce if the local government would abstain from interfering with the
internal discipline of the ship, and the general regulation of the rights and
duties of the officers and crew towards the vessel, or among themselves. And
so by comity it came to be generally understood among civilized nations that
all matters of discipline, and all things done on board, which affected only the
vessel, or those belonging to her, and did not involve the peace or dignity of
the country, or the tranquillity of the port, should be left by the local govern-
ment to be dealt with by the authorities of the nation to which the vessel be-
longed as the laws of that nation, or the interests of its commerce should
require. But, if crimes are committed on board of a character to disturb the
peace and tranquillity of the country to which the vessel has been brought,
the offenders have never, by comity or usage, been entitled to any exemption
from the operation of the local laws for their punishment, if the local tribunals
see fit to assert their authority. Such being the general public law on this
subject, treaties and conventions have been entered into by nations having
commercial intercourse, the purpose of which was to settle and define the
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rights and duties of the contracting parties with respect to each other in these
particulars, and thus prevent the inconvenience that might arise from attempts
to exercise conflicting jurisdictions.**¥*

[Dommeren betragter forskellige typer af amerikanske traktater vedrerende
konsularjurisdiktion og fortsztter:]

The treaty is part of the supreme law of the United States, and has the
same force and effect in New Jersey that it is entitled to elsewhere. If it gives
the consul of Belgium exclusive jurisdiction over the offense which it is alleged
has been committed within the territory of New Jersey, we see no reason why
he may not enforce his rights under the treaty by writ of habeas corpus in
any proper court of the United States. This being the case, the only important
question left for our determination is whether the thing which has been done
—the disorder that has arisen—on board this vessel if of a nature to disturb
the public peace, or, as some writers term it, the “public repose,” of the people
who look to the state of New Jersey for their protection. If the thing done
—*“the disorder,” as it is called in the treaty—is of a character to affect those
on shore or in the port when it becomes known, the fact that only those on the
ship saw it when it was done, is a matter of no moment. Those who are not
on the vessel pay no special attention to the mere disputes or quarrels of the
seamen while on board, whether they occur under deck or above. Neither do
they, as a rule, care for anything done on board which relates only to the
discipline of the ship, or to the preservation of order and authority. Not so,
however, with crimes which from their gravity awaken a public interest as
soon as they become known, and especially those of a character which every
civilized nation considers itself bound to provide a severe punishment for when
committed within its own junsdiction. In such cases inquiry is certain to be
instituted at once to ascertain how or why the thing was done, and the popular
excitement rises or falls as the news spreads, and the facts become known.
It is not alone the publicity of the act, or the noise and clamor which attends
it, that fixes the nature of the crime, but the act itself. If that is of a character
to awaken public interest when it becomes known, it is a “disorder,” the nature
of which is to affect the community at large, an consequently to invoke the
power of the local government whose people have been disturbed by what was
done. The very nature of such an act is to disturb the quiet of a peaceful
community, and to create, in the language of the treaty, a “disorder” which
will “disturb tranquillity and public order on shore or in the port.” The prin-
ciple which governs the whole matter is this: Disorders which disturb only the
peace of the ship or those on board are to be dealt with exclusively by the
sovereignty of the home of the ship, but those which disturb the public peace
may be suppressed, and, if need be, the offenders punished, by the proper
authorities of the local jurisdiction. It may not be easy at all times to determine
to which of the two jurisdictions a particular act of disorder belongs. Much
will undoubtedly depend on the attending circumstances of the particular case,
but all must concede that felonious homicide is a subject for the local juris-
diction; and, that, if the proper authorities are proceeding with the case in a
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regular way, the consul has no right to interfere to prevent it. That, according
to the petition for the habeas corpus, is this case.***

This is fully in accord with the practice in France, where the government
has been quite as liberal towards foreign nations in this particular as any other,
and where, as we have seen in the cases of The Sally and The Newton [(1806)
16 Collection Compléte du Conseil d’Etat, p. 65] by a decree of the Council
of State, representing the political department of the government, the French
courts were prevented from exercising jurisdiction. But afterwards, in 1859,
in the Case of Jally [(1859) Sirey, I, 183] the mate of an American merchant-
man, who had killed one of the crew and severely wounded another on board
the ship in the port of Havre, the Court of Cassation, the highest judicial
tribunal of France, upon full consideration, held, while the convention of 1853
was in force, that the French courts had rightful jurisdiction.***

The judgment of the circuit court is affirmed.

137
Regina v. Anderson

STORBRITANNIEN, COURT OF CRIMINAL APPEAL, 16868

Se ovenfor sag nr. 97



KAPITEL XIII

Havets frihed

138

Convention on the High Seas,
Geneve 1958

Art. 1. The term “high seas” means all parts of the sea that are not included
in the territorial sea or in the internal waters of a State.

Art. 2. The high seas being open to all nations, no State may validly purport
to subject any part of them to its sovereignty. Freedom of the high seas is exer-
cised under the conditions laid down by these articles and by the other rules of
international law. It comprises, inter alia, both for coastal and non-coastal
States:

(1) Freedom of navigation;

(2) Freedom of fishing;

(3) Freedom to lay submarine cables and pipelines;

(4) Freedom to fly over the high seas.

These freedoms, and others which are recognized by the general principles
of international law, shall be exercised by all States with reasonable regard to
the interests of other States in their exercise of the freedom of the high seas.

Art. 5. 1. Each State shall fix the conditions for the grant of its nationality
to ships, for the registration of ships in its territory, and for the right to fly its
flag. Ships have the nationality of the State whose flag they are entitled to
fly. There must exist a genuine link between the State and the ship; in parti-
cular, the State must effectively exercise its jurisdiction and control in admini-
strative, technical and social matters over ships flying its flag.

2. Each State shall issue to ships to which it has granted the right to fly its
flag documents to that effect.

Art. 11. 1. In the event of a collision or of any other incident of navigation
concerning a ship on the high seas, involving the penal or disciplinary respon-
sibility of the master or af any other person in the service of the ship, no penal
or disciplinary proceedings may be instituted against such persons except before
the judicial or administrative authorities either of the flag State or of the State
of which such person is a national.

2. In disciplinary matters, the State which has issued a master’s certificate or,
a certificate of competence or licence shall alone be competent, after due legal
process, to pronounce the withdrawal of such certificates, even if the holder is
not a national of the State which issued them.

3. No arrest or detention of the ship, even as a measure of investigation, shall
be ordered by any authorities other than those of the flag State.

Art. 19. On the high seas, or in any other place outside the jurisdiction of
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any State, every State may seize a pirate ship or aircraft, or a ship taken by
piracy and under the control of pirates, and arrest the persons and seize the
property on board. The courts of the State which carried out the seizure may
decide upon the penalties to be imposed, and may also determine the action
to be taken with regard to the ships, aircraft or property, subject to the rights
of third parties acting in good faith.

Art. 22. 1. Except where acts of interference derive [rom powers conferred by
treaty, a warship which encounters a foreign merchant ship on the high seas is
not justified in boarding her unless there is reasonable ground for suspecting:

(a) That the ship is engaged in piracy; or

(b) That the ship is engaged in the slave trade; or

(c) That, though flying a foreign flag or refusing to show its flag, the ship is,

in reality, of the same nationality as the warship.

2. In the cases provided for in sub-paragraphs (a), (b) and (c) above, the war-
ship may proceed to verify the ship’s right to fly its flag. To this end, it may
send a boat under the command of an officer to the suspected ship. If suspicion
remains after the documents have been checked, it may proceed to a further
examination on board the ship, which must be carried out with all possible
consideration.

3. If the suspicions prove to be unfounded, and provided that the ship board-
ed has not committed any act justifying them, it shall be compensated for any
loss or damage that may have been sustained.

139
The Grace and Ruby

DE FORENEDE STATER, DISTRICT COURT OF MASSACHUSETTS, 1922
283 F. 475

[Morton, District Judge.] These are libels for the forfeiture of the schooner
Grace and Ruby for smuggling liquor in violation of Rev.St. §§ 2872, 2874,
and the National Prohibition Act (41 Stat. 305, 27 U.S.C.A)). They were
heard upon exceptions to the libels, raising solely the question of jurisdiction.
The facts are settled by stipulation of the parties. Those essential to a decision
may be briefly stated as follows:

The Grace and Ruby was a British vessel owned and registered in Yar-
mouth, Nova Scotia, and commanded by one Ross, a British subject. She sailed
from the Bahama Islands, British West Indies, with a St. John, N. B., clearance,
on February 10, 1922, having a cargo of liquor, part of which was owned by
one Sullivan, of Salem, Mass., who was on board. From the Bahamas she pro-
ceeded directly to a point about six miles off Gloucester, Mass., where Sullivan
was set on shore and the schooner stood off and on, keeping always more than
three miles from land. Two days later Sullivan came out to her in motorboat
Wilkin II, owned in Gloucester and manned by two men, to bring provisions
to the schooner and to take on shore part of her cargo. At the time the
schooner was about ten miles from the nearest land. About 8,000 bottles of
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whisky and some other liquors were there transferred from the Grace and
Ruby into the motorboat and taken to shore at night. Three members of the
crew of the schooner, as well as Sullivan, went in the Wilkin II, and a dory
belonging to the schooner was towed along, presumably for use in landing the
liquor, or to enable the men to return to the schooner after the liquor was
landed. The attempt to land the liquor was discovered by revenue officers,
and the Wilkin IT and her cargo were seized.

The next day the revenue cutter Tampa was orderer to find the Grace
and Ruby and bring her into port. Two days later, on February 23d, she
discovered the schooner, and after some show of resistence on her part, which
was overcome by a display of force by the cutter, the schooner was seized and
brought into the port of Boston by the Tampa. At the time of the seizure the
Grace and Ruby was about four miles from the nearest land. She had on board
the balance of her cargo of liquor. Her master in no way assented to the seizure.
After the schooner was brought into Boston the present libels were filed, a
warrant for her arrest issued, and she was taken into custody by the United
States marshal.

From the agreed facts it is clearly inferable that the master of the Grace
and Ruby knew that she was engaged in an enterprise forbidden by the laws
of the United States; that he knew her cargo was contraband; that she was
lying off the coast beyond the three-mile limit, but within the four-league limit,
for the purpose of having her cargo taken ashore in other boats; and that
before her seizure part of her cargo had been transferred to the Wilkin II for
the purpose, as her master knew, of being smuggled into this country, with the
assistance of the schooner’s crew and boat. There is nothing to suggest any
intent on his part, if that be material, that the Grace and Ruby herself should
go within the territorial jurisdiction of this country, and so far as appears she
never did. She was hovering on the coast for the purpose of landing contraband
goods, and had actually sent, at night, a part of her cargo ashore, with her
boat and three of her men to assist in landing it.

While the question it not free from doubt, and no decision upon the point
has come to my notice, it seems to me that this action on her part constituted
an unlawful unlading by the Grace and Ruby at night within the territorial
limits of the United States, in violation of Rev.St. §§ 2872, 2874. See 1
Wheaton, Criminal Law (11th Ed.) §§ 324, 330, 341, for a discussion of the
principles involved and a collection of cases. The act of unlading, although
beginning beyond the three-mile limit, continued until the liquor was landed,
and the schooner was actively assisting in it by means of her small boat and
three of her crew, who were on the motorboat for that purpose. It was none
the less an unlawful unlading, within the section referred to, because by the
transfer to the motorboat an offense was committed under section 2867 which
rendered the motorboat and liquor liable to seizure and forfeiture, and the
persons who aided and assisted liable to a penalty for so doing. The two classes
of offenses are substantially different. I am aware that there has been a differ-
ence of judicial opinion about the scope of these sections. See U. S. v. The
Hunter (1806) Fed.Cas. No. 15428; The Industry (1812) Fed.Cas. No. 7028;
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The Betsy, Fed.Cas. No. 1365; The Harmony, Fed.Cas. No. 6081; The Active,
Fed.Cas. No. 33. I follow the opinion of Mr. Justice Story, both because it is
the law of this circuit and because it seems to me to be the sounder view.

The case, then, is that the Grace and Ruby, having violated our law and
laid herself liable to forfeiture under it if she could be reached, was forcibly
taken four miles off the coast by an executive department of the government
and brought within our jurisdiction. The present question is whether on such
facts this court has jurisdiction of a libel brought by the government for the
forfeiture of the vessel. It is to be noticed that the schooner is held in these
proceedings on the arrest made by the marshal under the warrant that was
issued on the filing of the libels, and not under the seizure made by the cutter,
when the schooner was taken and brought into Boston. Whether she could
have been seized beyond the three-mile limit for an offense committed wholly
beyond that limit is not the present question.

The high seas are the territory of no nation; no nation can extend its laws
over them; they are free to the vessels of all countries. But this has been
thought not to mean that a nation is powerless against vessels offending against
its laws which remain just outside the thrce-mile limit.***

These expressions [dommeren refererer til Church v. Hubbart, 2 Cranch,
187, 2 L.Ed. 249] have been questioned by writers on international law, and
are perhaps not entirely consistent with views which have been expressed by
our State Department. But Church v. Hubbart has never been overruled, and
I am bound by it until the law is clearly settled otherwise. Moreover, the
principle there stated seems to me such a sensible and practical rule for dealing
with cases like the present that it ought to be followed until it is authoritatively
repudiated. This is not to assert a right generally of search and seizure on the
high seas, but only a limited power, exercised in the waters adjacent to our
coasts, over vessels which have broken our laws.

The mere fact, therefore, that the Grace and Ruby was beyond the three-
mile limit, does not of itself make the seizure unlawful and establish a lack of
jurisdiction.

As to the seizure: The line between territorial waters and the high seas is
no like the boundary between us and a foreign Power. There must be, it seems
to me, a certain width of debatable waters adjacent to our coasts. How far
our authority shall be extended into them for the seizure of foreign vessels
which have broken our laws is a matter for the political departments of the
government rather than for the courts to determine.

It is a question between governments; reciprocal rights and other matters
may be involved. In re Cooper, 143 U.S. 472, 503, 12 S.Ct. 453, 36 L.Ed. 232;
The Kodiak (D.C.) 53 F. 126, 130. In the case of The Cagliari, Dr. Twiss
advised the Sardinian government that: “In ordinary cases, where a merchant
ship has been seized on the high seas, the sovereign whose flag has been violated
waives his privilege, considering the offending ship to have acted with mala
fides towards the other State with which he is in amity, and to have conse-
quently forfeited any just claim to his protection.” He considered the revenue
regulations of many States authorizing visit and seizure beyond their waters
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to be enforceable at the peril of such States, and to rest on the express or tacit
permission of the States whose vessels may be seized. 1 Moore’s Internat.Law
Digest, pp. 729, 730.

It seems to me that this was such a case. The Grace and Ruby had com-
mitted an offense against our law, if my view as to the unlading is right, and
was lying just outside the three-mile limit for purposes relating to the unlawful
act. In directing that she be seized there and brought into the country to
answer for her offense, I am not prepared to say that the Treasury Depart-
ment exceeded its power.

An order may be entered, overruling the exceptions to each libel alleging
lack of jurisdiction.

140

Helsingforskonventionen af 19. august 1925

Art. 9. De kontraherende parter forpligter sig til ikke at gere nogen ind-
vending mod, at enhver af dem i en zone, der strazkker sig indtil 12 somil fra
kysten eller de yderste ger, anvender sine love over skibe, der abenbart giver
sig af med at smugle.

Huvis et skib, der er mistznkt for smugleri, trzffes i den ovennzvnte ud-
videde zone, og det undslipper ud af denne zone, kan myndighederne i det
land, hvortil zonen herer, forfolge skibet ogsd udenfor denne zone i det &bne
hav og overfor det anvende de samme rettigheder, som hvis det var pagrebet
indenfor zonen.

Disse bestemmelser er vedtaget uden prajudicering af den stilling, som en-
hver af de kontraherende parter indtager med hensyn til de retslige principper
angaende de territoriale og toldmassige zoner.

16 Studiebog i Folkeret
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Monroe-doktrinen

PRESIDENT MONROE'S BUDSKAB AF 2. DECEMBER 1823

Efter forslag af den kejserlige russiske regering, fremsat gennem kejserens
herverende minister, er der givet de Forenede Staters minister i St. Petersborg
fuldmagt til og instruktioner om ved venskabelig forhandling at trzffe en ord-
ning vedrorende de to nationers respektive rcttigheder og interesser pa Ameri-
kas nordvestkyst. Et lignende forslag er af Hans kejserlige Majestat fremsat
overfor Stribritanniens regering, hvilket forslag ligeledes er blevet tiltradt. Det
har varet de Forenede Staters regerings enske pd denne venskabelige made at
manifestere den store vardi, som den altid har knyttet til kejserens venskab, og
dens dybe interesse for at fremme den bedste forstdelse med hans regering.

Ved de droftelser, som denne interesse har givet anledning til, og ved de
ordninger, som de métte resultere i, har man anset det for en passende lejlighed
til at havde som et princip, i hvilket de Forenede Staters rettigheder og inter-
esser er implicerede, at de amerikanske kontinenter ved den fri og uafhangige
stilling, de har indtaget og havder, herefter ikke skal betragtes som objekter for
fremtidig kolonisation fra nogen europzisk magts side.

Det blev ved begyndelsen af den sidste samling fastslaet, at der da blev gjort
en stor indsats i Spanien og Portugal for at forbedre forholdene for folket i disse
lande, og at denne indsats syntes at blive gjort med det storste madehold. Det
er nzppe nedvendigt at bemzrke, at resultatet hidtil har veret meget langt fra,
hvad man dengang regnede med. Til begivenhederne i den verdensdel, hvor-
med vi har et s betydeligt samkvem, og fra hvilken vi selv stammer, har vi
stedse varet spendte og interesserede tilskuere. De Forenede Staters borgere
nzrer de venskabeligste folelser for deres medmenneskers frihed og lykke pa
den side af Atlanterhavet. Vi har aldrig taget del i de europziske magters krige
om deres egne problemer, ligesilidt som det stemmer overens med vor politik
at gore dette. Det er kun, nir vore rettigheder gas for nar eller trues alvorligt,
at vi pataler krenkelser eller trzffer forberedelser til at forsvare os.

Vi foler os naturnedvendigt mere umiddelbart knyttet til udviklingen pa
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denne halvkugle, og det af grunde som ma vare abenbare for alle oplyste og
upartiske betragtere. Det politiske system i alliancemagterne er vasentligt for-
skelligt i dennc henscende fra Amerikas. Denne forskel har sin kilde i den
forskellighed, der indebzres i de respektive regeringer; og hele vor nation er
viet forsvaret af vort eget politiske system, som er opndet ved tabet af si meget
blod og s& store vardier, og som er modnet ved dets mest oplyste borgeres klog-
skab, og under hvilket vi har nydt en eksempelles lykke.

Vi skylder derfor oprigtigheden og det mellem de Forenede Stater og disse
magter herskende venskabelige forhold at erklzre, at vi vil betragte ethvert
forseg fra deres side pa at udvide deres politiske system til nogen del af denne
halvkugle som farlig for vor fred og sikkerhed. Vi har ikke blandet os i og vil
ikke blande os i nogen europzisk magts eksisterende kolonier og bilande. Men
enhver indblanding fra en europzisk magts side med hensyn til de regeringer,
som har erklaret og haevdet deres selvstendighed, og hvis selvsteendighed vi
efter noje overvejelse og i overensstemmelse med retfaerdige principper har
anerkendt, med det formal at undertrykke dem eller pd nogen anden méde at
ove indflydelse pa deres fremtid, kan vi kun betragte som en manifestation af
en uvenskabelig holdning mod de Forenede Stater.

I krigen mellem disse nye regeringer og Spanien erklzrede vi vor neutralitet,
dengang da de blev anerkendt, og vi har fastholdt og vil fortsat fastholde
denne, forudsat at der ikke indtrzffer nogen @ndring, som efter vor regerings
kompetente myndigheders mening vil gere en tilsvarende @ndring fra de For-
enede Staters side pakrevet for deres sikkerhed.

Den seneste tids begivenheder i Spanien og Portugal viser, at der stadig ikke
er ordnede forhold i Europa. Der kan ikke gives noget sterkere bevis pi denne
betydningsfulde kendsgerning, end at alliancemagterne ud fra ethvert princip,
der er tilfredsstillende for dem selv, ville have anset det for korrekt med magt
at blande sig i interne spanske anliggender. I hvilket omfang en sidan ind-
blanding kan foretages ud fra det samme princip, er et spergsmal, som alle
selvstendige magter — selv de fjernest beliggende —, hvis regeringer adskiller
sig fra deres, er interesserede i, og dette galder ikke mindst de Forenede Stater.

Vor politik med hensyn til Europa, som vi slog ind p& pi et tidligt stadium
af de krige, som i s& lang tid har holdt denne verdensdel i uro, er ikke desto-
mindre stadig den samme, nemlig ikke at blande os i nogen af dens magters
interne anliggender, at betragte de facto regeringen som den lovlige regering
for os, at dyrke et venskabeligt forhold til den og at bevare dette forhold ved
en zrlig, fast og mandig politik og i alle tilfzlde imodekomme enhver magts
rimelige krav og ikke tale krznkelser fra nogen.

Men forholdene for de to verdensdeles vedkommende er uendeligt og iojne-
faldende forskellige. Det er utznkeligt, at alliancemagterne skulle kunne ud-
vide deres politiske system til nogen del af de amerikanske kontinenter uden
at bringe vor fred og lykke i fare; ej heller kan nogen tro, at vore bradre mod
syd frivilligt ville antage det, sifremt de blev overladt til sig selv. Det er derfor
ligsd utaxnkeligt, at vi skulle kunne se pd en sidan indblanding under en
hvilkensomhelst form med ligegyldighed. Hvis vi betragter forholdet mellem
Spaniens og disse nye regeringers styrke og hjzlpekilder og deres indbyrdes

16*
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afstand, m& det vzre indlysende, at Spanien aldrig kan betvinge dem. Det er
stadig de Forenede Staters sande politik ikke at blande sig i de to parters for-
hold i hibet om, at andre magter vil folge den samme kurs.

142
De Forenede Nationers pagt

SAN FRANCISCO, 26. JUNI 1945

Art. 2 [4). Alle medlemmer skal i deres mellemfolkelige forhold afholde
sig fra trusel om magtanvendelse eller brug af magt, det vare sig mod nogen
stats territoriale integritet eller politiske uafhzngighed eller p4 nogen anden
maéde, der er uforenelig med de Forenede Nationers formal.

Art. 2 (6). Organisationen skal sikre, at stater, der ikke er medlemmer af de
Forenede Nationer, handler i overenssternmelse med disse grundsztninger, sa-
vidt det maitte veere nedvendigt til opretholdelse af mellemfolkelig fred og sik-
kerhed.

143

Uddrag af noteveksling mellem de Forenede Stater og
Sovjetunionen af 16. november 1933!

28 A.J. L L. Supp. 1934, 1-3

Washington, November 16, 1933
My dear Mr. President:

I have the honor to inform you that coincident with the establishment of
diplomatic relations between our two governments it will be the fixed policy
of the Government of the Union of Soviet Socialist Republics:

1. To respect scrupulously the indisputable right of the United States to
order its own life within its own jurisdiction in its own way and to refrain
from interfering in any manner in the internal affairs of the United States, its
territories or possessions.

2. To refrain, and to restrain all persons in government service and all
organizations of the government or under its direct or indirect control, includ-
ing organizations in receipt of any financial assistance from it, from any act
overt or covert liable in any way whatsoever to injure the tranquillity, pros-
perity, order, or security of the whole or any part of the United States, its ter-
ritories or possessions, and, in particular, from any act tending to incite or
encourage armed intervention, or any agitation or propaganda having as an
aim, the violation of the territorial integrity of the United States, its territories
or possessions, or the bringing about by force of a change in the political or
social order of the whole or any part of the United States, its territories or
possessions.

2 Se endvidere ovenfor sag nr. 55.
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3. Not to permit the formation or residence on its territory of any organiza-
tion or group—and to prevent the activity on its territory of any organization
or group, or of representatives or officials of any organization or group—which
makes claim to be the government of, or makes attempt upon the territorial
integrity of, the United States, its territories or possessions; not to form, sub-
sidize, support or permit on its territory military organizations or groups hav-
in the aim of armed struggle against the United States, its territories or
possessions, and to prevent any recruiting on behalf of such organizations and
groups.

4. Not to permit the formation or residence on its territory of any organiza-
tion or group—and to prevent the activity on its territory of any organization
or group, or of representatives or officials of any organization or group—which
has as an aim the overthrow or the preparation for the overthrow of, or the
bringing about by force of a change in, the political or social order of the whole
or any part of the United States, its territories or possessions.

I am, etc,,

Maxim Litvinoff

President Roosevelt to Mr. Litvinoff
The White House
Washington, November 16, 1933
My dear Mr. Litvinoff

I am glad to have received the assurance expressed in your note to me of
this date that it will be the fixed policy of the Government of the Union of
Soviet Socialist Republics:

[En gengivelse af de ovenfor citerede 4 punkter.]

It will be the fixed policy of the Executive of the United States within the
limits of the powers conferred by the Constitution and the laws of the United
States to adhere reciprocally to the engagements above expressed.

I am, etc,,

Franklin D. Roosevelt

144
Emperor of Austria v. Day and Kossuth

STORBRITANNIEN HIGH COURT OF CHANCERY, 1861
3 De Gex, Fisher & Jones 217

[Domstolen.] This was an appeal from the whole of a decree of Vice-
Chancellor Stuart, [(1861) 2 Giff. 628], restraining the defendants from mak-
ing notes purporting to be notes of the Hungarian State, and ordering them
to deliver up to the plaintiff the notes already made and the plates used for
printing them.

The case made by the bill was in substance as follows:

That the plaintiff was King of Hungary, and as such had the exclusive right
ot authorizing the issue in Hungary of notes to be circulated in Hungary as
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money, and also the exclusive right of authorizing the royal arms of Hungary
to be affixed to any document intended to be circulated in that country. That
nearly the whole of the circulation of Hungary consisted of notes of the Na-
tional Bank of Austria, issued under the authority of the plaintiff as Emperor
of Austria and King of Hungary, which circulated in Hungary as money, and
were for various sums from one florin upwards. That the defendants Day &
Sons (the well-known lithographers) had by the direction of the defendant
Kossuth prepared plates for printing notes purporting to be notes of the Hun-
garian nation or state, for various sums of money, and which were intended to
be circulated as money in Hungary, and that they were engaged by the direc-
tion of Kossuth in printing such notes from the plates.

That the body of each note was in the Hungarian language, and had on
the border, in the German and Sclavonian and other languages, the amount
for which it purported to be a note, and at the bottom a print of the roval
arms of Hungary. The body of a one florin note, when translated, was as
follows:

One florin. This monetary note vill be received in every Hungarian state and public
pay office as one florin in silver. Three zwanzigers being one florin, and its whole
nominal value is guaranteed by the state.

In the name of the nation, KossutH, Louis.

That the total amount of these notes which was being prepared was up-
wards of 100,000,000 florins. That Day & Sons had in their possession a large
quantity of them entirely or nearly completed, and, unless restrained by the
Court, would deliver them to Kossuth. That Kossuth intended, as soon as he
received them, to send them to Hungary and endeavour to introduce some of
them into circulation there, and use of the remainder for other purposes in
Hungary, in violation of the rights and prerogative of the plaintiff asking of
that country, and, amongst other purposes, for the promotion of revolution
and disorder there. That the plaintiff had never authorized the manufacture
of the notes or the use of the royal arms of Hungary thereon; and that the
introduction of the notes into Hungary would create a spurious circulation
there, and by that and other means cause great detriment to the state and the
subjects of the plaintiff. That Day & Sons had notice of the purpose for which
the notes were intended, and of Kossuth’s want of authority to prepare or
issue them.

The bill prayed that Day & Sons might be decreed to give up to the plain-
tiff the plates, and any documents printed or lithographed therefrom, and any
other documents in their possession purporting to be notes of the Hungarian
state or nation, or notes with the royal arms of Hungary thereon, and for an
injunction restraining Day & Sons from printing or delivering to Kossuth any
such notes. ***

It appeared that the notes in question were not similar in appearance to
any notes circulating in Hungary.

Vice-Chancellor Stuart having made a decree according the prayer of the
bill, the defendants Kossuth and Day & Sons severally appealed.***

[The Lord Chancellor, Lord Campbell.] ***I will now consider the objec-









































































































































































































































































































































































































































































































































































































