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FOREWORD

Great importance is to be attached to the careful and
critical study of the Charter of the United Nations by
independent scholars representing the wvarious cultures and
diverse legal systems of the world. The present book by
Professor Ross is a noteworthy contribution by a distingu-
ished Scandinavian scholar which will be warmly welcomed
not only by legal circles but by all who are interested in the
serious study of international affairs. The reader will find
here a keen analysis of the structure and functions of the
Organization, to the interpretation of which Professor Ross
has applied some of his theories of international law which
he bas ably expounded in bhis Textbook of Inter-
national Law.

The influence which the Charter of the United Nations
is exercising on the development of world law is now mani-
fest, and the powerful influence of the Organization in the
maintenance of international peace is becoming more evident
day by day. With the completion of the fourth year of
United Nations activity it may be said that the Charter has
furnished an adequate framework for the functioning of the
Organization. T he Charter is proving itself a living instru-
ment under which increasingly complex and wvaried activities
in the international sphere are being inangurated and carried
forward.

I take pleasure in commending Professor Ross’ study of
the Charter of the United Nations as an interesting, inde-
pendent and scholarly analysis of this most important sub-
ject.

Trygwve Lie.
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PREFACE

The years which have passed since the United Nations
came into being have seen the growth of a vast amount of
specialized literature concerned with the multifarious legal,
political, or social problems connected with the new organi-
zation, its structure, functions, and practical activities,
whereas — strangely enough — general expositions on the
basis of a juridical analysis of the Charter are rare. Apart
from Leland M. Goodrich and Edvard Hambro’s useful com-
mentary there are, as far as I know, as yet no other works of
this type than Lazare Kopelmanas’ L’organisation des Na-
tions Unies I (Paris 1947). And even of this very compre-
hensively planned work so far only the First Part of the
First Volume comprising the legal sources of the United
Nations is available.

Under these circumstances it is my hope that the present
book may prove useful. Its aim is to give a general outline
of the structure and functions of the organization. At the
same time it has been kept within such moderate limits that
it should be possible for the reader speedily to form a general
idea of the problems. I have further tried to faciliate mat-
ters by distinguishing between main lines and details in the
typographical arrangement.

It is self-evident that the exposition does not in any way
claim to be exhaustive. Apart from the fact that the jurid-
ical imagination can never rise to the wealth of reality, and
that practical experience is as yet rather limited, it has not
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been my intention to ferret out and absorb myself in all
conceivable kinds of questions of interpretation, but only to
create that general familiarity with the subject which is the
necessary background to every reliable interpretation.

A special difficulty in the case of a book of this kind is
the requirement that it should be topical. It is not possible
to meet the desire that it should be up to date. The course
of developments is rapid and does not stop while the author
writes and the manuscript is translated, set in type, and
printed. The sources are not available on the same day the
incidents have taken place. Hence it has only been possible
to include occasional references to events that have happened
after the beginning of the year 1949. The revised edition
of Goodrich and Hambro’s commentary has come to my
hands so late that I could not weigh its additional informa-
tion and views, although I have managed to adjust the
references in my work made to the first edition of the
commentary.

The translation, which has not been without difficulties,
has been done by Miss Annie 1. Fausboll M. A. to whom I
owe thanks for her careful and conscientious work.

Copenhagen, July 1949.
Alf Ross.



Introduction

THE ORIGIN AND GROWTH OF THE UNITED
NATIONS

The Background.

When 50 nations signed the Charter of the United Nations
at San Francisco on June, 26 1945, this attempt to establish
a world organization for the maintenance of peace was not
the first that had been made in the history of the world.
Twice before there had been similar attempts after large-
scale, devastating wars had come to an end. While the
United Nations Charter was being signed the League of
Nations, established after the first World War by the Treaty
of Versailles of 1919, was still officially in existence. With
the modifications necessitated by the experience of the inter-
vening years, the League has largely served as a model for
the organizational structure of the United Nations. In one
respect, however, the United Nations is more like the Holy
Alliance formed in Paris in 1815 by the sovereign monarchs
of Austria, Prussia, and Russia, and subsequently adhered
to not only by England and France, the two remaining
great powers, but also by virtually all the other European
states. Like the United Nations, the Holy Alliance was
based, particularly at first, on the idea that the maintenance
of peace must rest on agreement among the great powers
and the collective use of their armed forces.

The notion of a peace organization can be traced much
farther back than these attempts, although is was probably
unknown in antiquity. The absolute supremacy of the Ro-
man Empire over all other polities with which it came into
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contact was not good soil for the growth of an organization
composed of powers of equal status. The Roman world
peace was a pax romana, a peace based on the overriding
power of a single state.

In the Middle Ages it was the menace of the Turks and
the idea of the solidarity of all Christian nations which
gave rise to the projects of leagues and organizations for
fighting the common enemy and for the joint maintenance
of peace. The earliest of these projects was put forward by
the Frenchman Pierre Dubois who in 1306 published his De
recuperatione terrae sanctae. Its fundamental idea was that
peace among the Catholic princes was absolutely essential if
the Holy Land was to be conquered. Hence a common
council should be established, and quarrels between the prin-
ces should be referred to a court of arbitration having three
lay and three ecclesiastical judges from whom appeals could
be made to the pope. After the fall of Constantinople (1453)
Georg Podiebrad, the King of Bohemia, put forward a
similar proposal.

The best known project from the time that follows is the
Grand Dessein, which was ascribed to Henry IV of France
but whose author was actually the duke de Sully (c. 1635).
According to this Europe was to be divided into 15 states
which were to join in an alliance having a supreme council
of 40 members nominated by the princes, the major states
electing four, the smaller states less representatives.

In the 18th century, the age of rationalism, we find an
abundance of schemes whose authors, unhampered by histo-
rical, social, and psychological considerations, thought it
possible, by the light of reason and the law of nature, to
lay down eternal principles for the maintenance of peace.
Among these we find a publication entitled: Abrégé du
Projet de paix perpétuelle inventé par le roi Henri IV ...
approprié a Pétat présent des affaires générales de Europe,
démontré infiniment avantagenx pour tous les hommes nés
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et a naitre ... (1717) by the Abbé de St. Pierre (who had
acted as secretary in the peace negotations at Utrecht in
1712). The great philosophers also devised projects, thus
Rousseaun, Bentham, and Kant, whose Entwurf zum ewigen
Frieden marks the culmination and the end of this move-
ment.

In the 19th century these abstract speculations died away,
but at the same time a new, more realistic but less preten-
tious movement got started, The famous Jay Treaty, con-
cluded in 1794 between the U.S.A. and the mother country,
stipulated that various points of difference still remaining
after the secession should be decided by arbitration. This
inaugurated the modern movement in favour of arbitration,
and paved the way for the two Hague Conferences of 1899
and 1907, by which the Permanent Court of Arbitration
was established at the Hague and a number of treaties were
concluded concerning war, neutrality, and pacific settlement
of disputes. A third conference had been scheduled for the
year 1915, and if the first world war had not occurred, it
would undoubtedly have been possible by a continuation of
these Hague conferences to find a way of establishing an
international peace organization. Now this line of develop-
ment was cut off. But, on the other hand, the first world
war gave birth to the League of Nations.

The Leagne of Nations and its Lesson.

The idea must already have been in the air. Schicking-
Wehberg') enumerates no less than 42 private drafts or
schemes from the period 1914—19, mostly drawn up by
various peace associations. It was of more importance that
the suggestion rapidly gained adherents among statesmen.
It was first put forward in France (Briand) and soon found

) Schiicking-Wehberg, Die Satzung des Volkerbundes (1921) 8.
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favour in England. But the most important fact was that
Mr. Wilson, the American president, sponsored the idea in
what became a series of famous speeches. At the peace
conference he insisted that the new covenant should be
made “an integral part of the peace”, the first chapter in the
peace treaties. The League of Nations owed its existence in
the first place to President Wilson, and it was felt as a
strange irony of fate that the Senate should refuse to ratify
the covenant. The U.S.A. never became a member of the
League of Nations.

We do not of course propose to record the history of the
League of Nations here. But it may not be without interest
— as a background to the origin and problems of UN —
briefly to recount its story. The League lived for two
decades. The first of these was not without promise. The
League actually succeeded in settling various disputes. In
1926 Germany joined and in 1925 the Locarno treaties for
the stabilisation of peace in western Europe were negotiated.
By the Briand-Kellogg Pact, concluded in Paris in 1928 and
subscribed to by 58 states, recourse to war was solemnly
condemned and the participants renounced war as an in-
strument of national policy in their relations with one other.
During these years a certain optimism prevailed, associated
with the names of Briand — Stresemann — Austen Cham-
berlain.

But in the thirties the League was faced with a number
of conflicts which it could neither settle nor control. Lack
of agreement among the members and reluctance to back up
their statements by force of arms revealed the helplessness
of the organization and entirely broke down its authority,
so that at the outbreak of World War in 1939, it was
deemed useless to call upon it. This decade saw the
Japanese, Italian, and German aggressions, which merely
provoked talk or half-measures. It started with Japan’s
onslaught on China (1931) and the conquest of Manchuria,
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which were only met by protests. Sancions were, however,
decided upon when Italy assailed Abyss a (1935), but they
were never seriously carried out. Italy «..uld without diffi-

culty have been brought to her knecs -+ :ely by economic
sanctions (an oil embargo), but the priv -¢ interests of the
great powers, their mutual fear and |- iousy, rendered a
firm policy impossible. Hitler too wi: iven free rein in
1935 when he unilaterally cancelled the . wrmament clauses
of the Treaty of Versailles for German» nd the following
year occupied the demilitarized zone 1. e Rhineland. In
the last years of the decade there folin+ d fresh Japanese
attacks on China, Italy’s seizure of Al aia, and the Ger-

man invasion of Austria and Czechosi akia (1938-—39).
Why was the League of Nations p~i- ally a fiasco? A

multitude of answers may no doubt b ven to this ques-
tion. I will merely, with Professor - rly,?) point to a
single elementary cause. The Leaguc - .5 never based on
that solidarity between the seven grear - vers then existant
which alone could have guaranteed i:s uccess. The U.S.
always remained outside. The U.S.S.it. »uld never regard
the League as anything but an instrumzn- or its own natio-

nal policy. According to the Marxist pl: losophy universal
peace can never be won through any for n of organization
in a capitalist world, but only after c:>italism has been
abolished in all countries. Again, th.. - were the three
aggressors (Japan, Italy, Germany) who nbviously were ill-
suited to play the part of guarantors o neace. Practically
speaking then, only England and Franc: were left, and we
should not be far wrong in calling the “.eague an Anglo-
French Club. It is not to be wondered -t that the burden
became too heavy and that for these twe countries too, the
League gradually became an instrument for the furthering
of their national policies.

2} J. L. Brierly, The Covenant and the Charter (1947) 6.
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One thing emerges from the bitter lesson of these years.
Solemn promises and pacts are not enough. The “Geneva
idealism” of the twenties had a flavour of insincerity. More
promises were made than were ever intended to be kept.
There was an inflation of words and treaties. Men forgot
that the world cannot be changed by a mere idealistic resolu-
tion. Marx scoffed at Utopian socialism which disregarded
the laws governing social changes. In the same sense we may
talk of an Utopian peace movement. If men wish to attain
some social object they must be prepared to introduce the
social conditions necessary for its achievement, for no one
can arbitrarily interfere with the social machinery, without
regard to the connection between cause and effect.

In a somewhat schematic form three possibilities may be
conceived for the achievement of a universal peace. The
first is based on force, a single state having made itself
master of the world and founding a world-wide empire.
This is peace after the pattern of the pax romana. The
second is based on an idealistic belief in good-will and the
sanctity of promises. This is the model of the Briand-
Kellogg Pact. The third is based on that combination of
force and moral obligation which is called law. The pat-
terns here are the League and UN. The general idea is
that it should be possible, in the relations between states,
to monopolize violence and divert it into lawful channels
so that it becomes a power for the maintenance of peace,
just as individual states have succeeded in doing in their
internal affairs. From an organization of states is evolved
a federal state, a universal state.

Of these three possibilities the purely idealistic one must,
as already stated, be regarded as a delusion, an Utopian
misconception of the laws governing the working of human
socleties.

Hence, the only question that remains is whether peace
is to be attained by violence or by law, i.e. by subjection
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to dictatorships or by democratic co-operation and the law-
fully organized and monopolized exercise of force. The
League of Nations and the United Nations are experiments
in the latter alternative. We must sincerely hope that the
UN will be successful. It is beyond doubt that the way
before us is long and beset with untold difficulties. The
integration of men in societies governed by law as known
so far in history has been a very slow process. At the same
time the latest technical innovations have for the first time
in history made technically possible an empire comprising
all the world. In the event of a third world war the result
will probably be a dictatorship: a world empire — either
American or Russian.

T'he Preparatory Work.

When during the second world war statesmen began to
turn their attention to the organization of the peace after
the war should have ceased, they might have been expected
to harbour plans for some kind of reconstruction of the
League. However, no one seems to have entertained this
idea. The explanation is probably psychological. A great
many unpleasant memories were associated with the League,
the most recent being the exclusion of Russia owing to its
assault on Finland. It seemed better to make a clean sweep
and start all over again. This, indeed, appears from a num-
ber of solemn joint declarations on the problem of a peace
organization which all refer to such an organization as a
new departure and do not mention the League at all.

The first intimation is found in the Roosevelt-Churchill
Atlantic Charter of August 14, 1941. The Charter was
subscribed to and ratified by the Joint Declaration by the
United Nations of January 1, 1942, signed by 26 nations
including the USSR. In article 8 of the Atlantic Charter men-
tion 1s made of “the establishment of a wider and permanent

2
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system of general security” as a future aim. In the Moscow
Declaration of October 30, 1943, the four allied great
powers recognized the necessity of establishing, at the
earliest practicable date, a general international organi-
zation, based on the principle of the sovereign equality
of all peace-loving states. At the Yalta Conference in
February, 1945 it was possible to fix the time and place of
a general conference for the drafting of a charter. It was
decided that it should be called at San Francisco on April
25, 1945.

These solemn declarations were important because of
their effect on public opinion. At the same time they
established some of the principles on which the future orga-
nization was to be based, e.g. the self-determination of
peoples, the sovereign equality of the states, and the univer-
sality of the organization.?)

In the meantime a great deal of work had been done to-
wards the drafting of the Charter. Once more the initiative
was taken by the USA. An “advisory commission” under
the leadership of Mr. Cordell Hull, Secretary of State, had
been working on the question ever since the USA had
entered the war. As a result of this work the American
government, in Juli 1944, submitted a draft which was
dispatched to the British, Chinese, and Soviet governments.
Shortly afterwards each of these countries sent their own
draft proposals to the American government, and the four
drafts became the subject of close confidential talks at a
meeting in Dumbarton QOaks near Washington from August
21 to October 7, 1944.9)

3) Churchill and Roosevelt were originally in favour of a plurality of
regional organizations but the American Secretary of State, Cordell
Hull, fought with success for an over-all world organization, Cor-
dell Hull, Memoirs (1948) Ch, 117.

4) Cordell Hull in his Memoirs (1948) 1625 f.f. gives a very instructive
account of the preparatory work from the beginning and up to the
San Francisco Conference.
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A draft was agreed upon which was then made public.
The main lines to be followed by the UN were here laid
down. The subsequent conference in San Francisco made
no essential changes in it. At Dumbarton Oaks, however,
various questions of considerable political importance were
left open, on which agreement could not be reached out-
standing among these being the voting procedure in the
Security Council and the principles for the administration
of non-self-governing territories.?) Further, the question as
to whether the Permanent Court of International Justice
should be continued or a new international court should be
established was deferred for the consideration of experts.

The political problems left open were settled at the Yalta
Conference in February 1945 when agreement was reached
concerning the voting procedure now to be found in Article
27 of the Charter, and the principles of the Trusteeship
System were laid down. The question of the Permanent
Court was decided in favour of a new court by a special
committee of jurists meeting in Washington April, 9—20
1945.

There now only remained the convening of the general
conference at San Francisco. It was summoned on April 25,
1945 for the final shaping and signing of the Charter.

T he San Francisco Conference on International Organization

(UNCIO) April 25 — June 26, 1948.

The sponsors were the four great powers which had
drafted the Dumbarton Oaks proposals. Invitations were
issued to 42 states, namely all such states as had signed or
acceded to the Joint Declaration by the United Nations of
January 1, 1942 and also declared war on Germany or

5) Others were the questions of initial membership and the liquidation
of the League of Nations, see Hull, |. c., 1706.

2%
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Japan. The Conference further agreed to invite Argentina,
the Byelorussian SSR (White Russia), the Ukrainian SSR
(Ukraine), and Denmark. The Conference thus finally
came to include a total of 50 states. The delegations (in-
cluding advisers, technical experts and assistants of various
kinds) of the individual states varied in number from 3 or
4 to the 175 members of the US. Altogether the conference
comprised 282 delegates and 1,444 deputy delegates, advisers,
technical experts, etc. besides the secretariat. In addition
representatives of a number of international governmental
agencies were invited.

The negotiations were organized as follows. Besides four
general committees which were especially to deal with the
central administration and coordination, four commissions
were set up each with its own sphere and under each of
these again a number of technical committees, 12 in all.
Some of these appointed special subcommittees.

In deference to world public opinion the meetings took
place in the full light of publicity. Only the discussions in
the technical committees were closed, diplomatic experience
having shown that this often facilitates the making of con-
cessions and the arrival at agreement.f)

The basis of the discussions was the Dumbarton Oaks
proposals supplemented by the Yalta formula concerning
the voting procedure in the Security Council and by various
comments and proposed amendments submitted by the dele-
gations to the Conference. Decisions on questions of proce-
dure were made by simple majority, on other questions by
a two-thirds majority of the votes cast.”) One vote was
accorded to each state and the great powers had no privi-
leges in this respect. At this point it should be kept in mind
that the decisions had to do with the drafting of the Charter
while the binding agreement only followed from subsequent

6) Sec further Kopelmanas, L'Organisation des Nations Unies (1947)
43 f.
7) See further Kopelmanas, 1. c. 47 f.
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ratification. In this way the great powers, whose ratification
must be a conditio sine qua non could in point of fact
retain a decisive influence independent of all rules of voting.

This was indeed what happened. It is true that there
was no lack of criticism. Forty delegations proposed amend-
ments, some 1200 in all. And on points of small importance
the great powers did not oppose these amendments; they
even seem to have encouraged them in order to strengthen
the impression that the Charter was not to be a mere dictate
on their part. But on really important issues the invited
powers did not have their way with their criticisms or their
amendments. A prolonged and detailed debate ensued,
especially on the voting procedure dealt with in Article 27,
which is actually the political cornerstone of the whole
Charter. For some time the Conference seemed likely to go
aground on this rock. There can hardly be any doubt that
a free vote would have secured more than the necessary
two-thirds majority for the various proposals advanced for
the modification of the right of veto. But on this question the
great powers would make no concessions. Dr. Ewvatt, the
Australian delegate, who was the chief critic on this point,
says that the great powers at last stated flatly that no
change in the text would be accepted, and that the delegates
would have to take the Charter with this text or have no
world organization at all.f)

The attempts of the invited powers to pass constructive
amendments were further hampered by external circum-
stances. While the great powers appointed an unofficial
inner committee for the settlement of mutual differences,
the invited nations were divided, having no rallying point,
and presenting no united front. Jealousy and a national
predilection for their own schemes reduced their chances of
favourable results.?)

8) Ewatt, The United Nations (1948) 24.
9) Ewatt, |. c. 15; Kopelmanas, 1. c. 80—82.
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Below we enumerate the principal points on which the Dumbarton
Oaks proposals were altered at San Francisco.10)

(1) To the rules laid down for the action of the organization with
regard to the pacific settlement of disputes was added a reference to the
principles of justice and international law to prevent the rights of small
states from being sacrificed to an appeasement policy after the manner
of Munich.

(2) The powers of the General Assembly were extended to comprise
the discussion of any question or any matter within the scope of the
Charter. Subsequent expericnce has confirmed the great importance of
this amendment.

(3) Criteria were laid down for the election of non-permanent mem-
bers of the Sccurity Council.

(4) Important concessions were made with regard to regional arrange-
ments within the scope of the Charter, especially by the recognition of
the right to collective self-defence (Article 51).

(5) The powers of the Economic and Social Council were extended,
and the Council raised to the rank of a “principal organ.”

(6) Finally, rules concerning the administration of non-self-governing
territories, especially concerning the trustecship system, were introduced.

The final result of the San Francisco conference was em-
bodied in two treaties, both signed on June 26, 1945. One
of these was the Charter of the United Nations consisting of
111 articles with the appended statute of the International
Court comprising 70 articles. The other treaty has been
called “Interim Arrangements”. It comprises nine points
dealing with the establishment of a Preparatory Commission
for the performance of certain functions and arrangements
for the first sessions of the General Assembly and the various
councils, the establishment of the Secretariat, and the con-
vening of the International Court of Justice.

In accordance with general practice the Charter had to
be ratified in order to be binding on the signatories and to
come into force. The rules for this were specified in Article
110. In accordance with these the Charter came into force

10) Ewatt, l. c. 16 f.
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on October 24, 1945. The organization came into being when
the first session of the General Assembly was opened in
London on January 10, 1946.

The minutes of the negotiations at San Francisco have been published
in 15 volumes with an index, some 12,000 pages in all.11) This prepara-
tory work is not merely of historical interest but may provide impor-
tant contributions towards the interpretation of doubtful cases by
shedding light on the meaning and scope of the text as intended by the
authors of the Charter. Of course equal weight cannot be attached to
all pronouncements or resolutions in that respect. This is decided by
the extent to which a pronouncement or resolution can be regarded as
representative of a general or prevailing opinion. The greatest signifi-
cance must be attached to the interpretative resolutions explanatory or
supplementary to the text which the Conference passed unanimously in
plenary session. Reports passed by committees, commissions or the
Conference in plenary session will also frequently contain passages
which can clarify the intentions of the authors. At this point, however, it
should be kept in mind that the wording of the reports is usually the
result of a compromise, and to understand the interests and attitudes
involved it may be necessary to study the primary negotiations. Al-
together it must be emphasized that the use of the preparatory docu-
ments for purposes of interpretation requires great tact and insight.

In my opinion there can be no doubt that in so far as the prepara-
tory documents, as pointed out above, can be used as a means of inter-
pretation, this interpretation must also be binding for such members of
the organization as were not represented at the conference (Poland and
admitted members).12)

T'he Dissolution of the League of Nations.

After the creation of the UN there could be no doubt
that the League must cease to exist. The matter could not,
however, be arranged merely by its agreeing to its own
dissolution. Various questions would need to be settled first,
namely:

11) United Nations Conference on International Organization, San
Francisco 1945: Documents. New York.
12y Cf. Kopelmanas, 1. c. 307.
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(1) The liquidation of the financial obligations of the
League, especially to its staff.

(2) The transfer of certain material assets of the League
to the United Nations, 1. e. various buildings with
their libraries, equipment etc.

(3) The transfer to the United Nations of various func-
tions and powers exercised by the League either under
the Covenant or special international agreements.

The first of these matters could be settled unilaterally by
the League. It was done by resolutions adopted at the 21st
and last session of the Assembly at Geneva from April 8
to 18, 1946 for the establishment of a Pensions Fund and a
Board of Liquidation.!®)

The second question was solved by agreement between
the two organizations, the assets in question being transferred
to the United Nations on favourable terms. The sum to be
transferred was not made payable in cash but the shares due
to the various members of the UN were credited to them
respectively in the books of the United Nations.!4)

The last question was settled by various resolutions adopt-
ed at the General Assembly of the UN, providing that all
the functions of the League of a non-political character
were to be carried on without breach of continuity by the
UN or the specialized agencies connected with the UN.

(a) Functions and powers exercised by the League under special
international agreements. The UN could not of course “appropriate’
these by a unilateral resolution. The only point to be decided was
whether the organization would agree to the transference of these func-
tions by the contracting partics. By the resolution of the General
Assembly of February 12, 1946 it was decided thatl5)

— as regards functions of a political character, the organization
would itself examine any request from the parties that the United Na-
tions should assume the exercise of such functions;

13) Sce The League Hands QOuer. League of Nations (1946) 89 f.
14) L. c. 80—82; Yearbook 1946—47, 111.
15) Yearbook 1946—47, 110.
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— as regards functions of a technical and non-political character,
the United Nations was in principle willing to assume these. It was
expressly added that the members, in so far as they were parties to the
international agreement in question, by adopting the resolution should
be considered as having assented to the transfer, and as having declared
themselves willing to use their good offices to secure the co-operation
of the other parties, so far as this should prove necessary.

(b) Functions exercised by the League on its own initiative in
accordance with the Covenant of the Leagne. — In the nature of the
case only non-political functions come into question here. As soon as
the commissions of the Economic and Social Council, the Secretariat,
and the specialized agencies of the UN had been fully developed, it
must be assumed that all non-political functions exercised by the League
would have been transferred in so far as it was deemed desirable. The
only object would then be to provide for continuity in the interim. By
a rcsolution of December 14, 194616) the Secretariat and the Economic
and Social Council were authorized and requested to assume the non-
political functions that had previously been performed by the Secreta-
riat and various Commissions and Committees of the League, with the
exception of functions entrusted to the specialized agencies.

The formal dissolution of the League was effected by the
resolution of the Assembly of April 18, 1946, according to
which the League of Nations, with effect from the follow-
ing day, should cease to exist except for the sole purpose of
liquidating its affairs. One item of the liquidation was the
continuation of the non-political activities of the League
until these could be assumed by UN or the specialized agen-
cies connected with UN.

The lines I propose to follow in the remaining part of my
exposition are these:

Part I will deal with some formal problems connected
with the character of the Charter as the legal foundation
of the United Nations. The Charter came into existence as
a treaty, but it differs from most other treaties in the fact
that it not only imposes various duties on the signatory

16) L. c., 263.
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states but at the same time and primarily, — in common
with national constitutions — sets up various organs empow-
ered to act on behalf of the organization. The exposition
will then fall naturally into two parts. One part will be
concerned with the organizational structure of the United
Nations, describing the composition and manner of func-
tioning of the various organs (part II); the other part will
deal with the functions of the organization as exercised by
the various organs in connection with the obligations of the
individual members as such (part III).

Finally the conclusion will sum up the characteristics of
the organisation in its legal aspect.

It should be noted that Part I and the conclusion, being
of a very theoretical nature, can without prejudice to the
rest of the book be skipped by readers who lack the neces-
sary knowledge of law or are not interested in these problems.



Part 1

THE CHARTER AS THE LEGAL FOUNDATION
OF THE UNITED NATIONS

The Formal Validity of the Charter.

In Article 110 (1 and 2) of the Charter it is laid down that the
Charter is to be ratified and the ratifications are to be deposited with the
Government of the United States of America. This agrees with the
general international rule concerning the conclusion of international
agreements, according to which a binding agreement as a rule is not
brought about merely by the text being signed by the authorized nego-
tiators. For the time being, the treaty is only a draft. It does not come
into force until each of the contracting states has subscribed to the
draft through their competent organs in a so-called declaration of
ratification and has notified the other signatories. Each state can freely
choose whether or not it will ratify the Charter. If, as stated above,
it is said that the Charter shall be ratified, this cannot be understood
to mean that it is a duty imposed on the parties; it only expresses the
general rule that the legally binding validity of the Charter is depen-
dent on ratification.

In Article 110 (3) it is further stated that the Charter is to come
into force upon the deposit of the ratifications by the five great powers,
and by the majority of the other signatory states. This condition had
been complied with by October 24, 1945 and that day therefore is
regarded as the birthday of the United Nations. The expression “come
into torce” is not really quite exact, in so far as it covers two different
legal functions. Obviously what was meant was primarily that from the
moment indicated, the Charter should be regarded as officially conclud-
ed between the states concerned. The Charter will then, as one some-
times says, have the formal force of law, i. e. from this moment the
parties can no longer unilaterally release themselves from the contents
and obligations of the Charter. Another question is from what moment
the Charter requires the parties to fulfil their obligations. From that
moment the agreement is said to have the material force of law. It
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will easily be understood that the two terms may not coincide. An
agreement may have been validly concluded on January 1 so that the
parties can no longer withdraw from it, though according to its own
contents it may not require conforming behaviour until February 1.
It is the latter of these two functions that is generally kept in view
when a law or a treaty is said to “come into force”.1) The failure of
the Charter to distinguish at this point between official “coming into
existence” and “coming into force” indicates that the expression “‘come
into force” is intended to cover them both, i. e. the treaty is to come
into force (be conformed to according to its contents) from the moment
it has been officially concluded.

It may be asked when the rules mentioned in Article 110 have
obtained binding force. This question cannot be logically answered by
a reference to the contents of these rules themselves. For then the
validity of those rules would be taken for granted whose validity we
set out to prove. The explanation must be that Article 110 is not an
integral part of the Charter but a special agreement which became
valid as soon as the Charter was signed on June 26, 1945 by virtue
of the general international rule that the authorized negotiators may
without ratification conclude binding agreements about the detailed
conditions for the valid coming into existence and coming into force
of the main agreement.2)

The ratification requirement is stated more precisely in Article 110
(1) which lays down that ratification by the signatory states must be
“in accordance with their respective constitutional processes.” This
gives an answer to the question, much disputed in the theory of inter-
national law, whether a ratification has binding force if made in con-
flict with the constitutional rules of the state concerned, e. g. if the
prescribed consent to the ratification has not been obtained from the
legislative assembly. The question is settled to the effect that the
ratification shall only be valid if these rules have been duly observed.s)

1) As regards statutes the case is complicated by the fact that the “con-
forming behaviour” referred to may be either the application by
the courts or the conforming behaviour of the citizens.

2) Cf. Ross, International Law, 215,

3) Kopelmanas, L’organisation, I 108—13, is of the opinion that the
passage in question in Article 110 (1) also requires that the signa-
tory power should have taken the necessary legislative measures for
the internal execution of the pact as a condition of the validity of
the ratification. He refers to the fact that ratification has increas-
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There can hardly be any doubt that it must come within the competence
of the authorized negotiators to register a protest for the state they
represent in the special agreement.

The rules for the “‘coming into force” specified in paragraphs 3 and
4 must then be interpreted as follows. Only ratifications complying
with the conditions stated in the first paragraph can be included in
counting the number which is necessary before the Charter can come into
force according to paragraph 3, and which under paragraph 4 make the
states depositing their ratifications after that time original members of
the organization; cf. Article 3 which, as a condition of original member-
ship, requires ratification “in accordance with Article 110.” The fur-
ther requirement in paragraph 3, that thereupon the government of
the United States of America shall draw up a protocol of the ratifica-
tions deposited, must mean that it is the duty of that government to
see that the deposited ratifications really meet the requirement men-
tioned in paragraph 1, i. e. have been given in accordance with the
special constitutional processes of the respective states.4)

This however, was not done. The ratifications were simply accepted
as they were. This has given rise to a defect in the formal validity of
the Charter which may well be conceived to have unfortunate practical
consequences. We may presumably disregard the possibility that the
valid coming into existence of the organization itself will be disputed,
whereas it cannot be excluded that a single state may subsequently
deny its obligations on the plea that in giving its ratification it had
violated constitutional rules. A similar plea has been put forward
previously in the League of Nations.5) Further it must be kept in mind
that the ratifications were given at a time — the autumn of 1945 —

ingly acquired the effect of an automatic measure of execution.
This interpretation must be emphatically rejected. The concept of
ratification, according to theoretical as well as diplomatic usage, is
clearly restricted to refer to the external declaration as a link in
the conclusion of the treaty. Whether or not the ratification auto-
matically involves internal execution (the latter is the case in not
a few countries, amongst others Denmark) the ratification is one
thing, the execution another which may be associated with the rati-
fication as an effect. Has it ever been said that a state could not
be held to have ratified a treaty, so long as it had not taken steps
for its domestic implementation?

4) Kopelmanas holds the opposite view, 1. c. 123.

5) On this view Luxembourg denied its obligation to join in sanctions
against Italy, see Kopelmanas, |. c. 122 note 2.
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when many constitutional systems throughout the world were in a more
or less chaotic condition. One state even admitted that its ratification
was not constitutionally in order, declaring at the same time that it
intended to remedy the defect later on.6)

Even though the legitimacy of a protest which might be conceived
-to arise out of a defective ratification could, according to the circum-
stances, be challenged from various juridical points of view, still the
very possibility of a dispute must be termed a gross defect in the legal
basis of the Charter which ought to be remedied as soon as possible.
This might be done, as proposed by Kopelmanas,7) by a questionnaire
from the UN to all the member states in which they were asked to state
and confirm that the ratifications had taken place in accordance with
their respective constitutional processes.

It must be regarded as a defect that Article 110 has given no time
limit for the ratification of the signatures, nor regulated the right to
ratify with reservations. Since, however, all the signatory powers had
given ratifications without reservation before the end of the year 1945,
this is of no practical importance.

A Treaty or a Constitution?

Is the Charter of the UN a treaty or a constitution — in
the same sense as e. g. the constitution of the United States?
The question is hardly of any practical importance; but
since it is connected with fundamental concepts and theories
of international law, it calls for a few remarks. The provi-
sions of the Charter which it is important to consider are
Article 2 (6) and Articles 108 and 109. References to them
in the following are printed in ordinary type. The rest is
of more theoretical interest. '

The answer to this question naturally depends entirely on how we
define the two concepts: treaty — legislative act (constitution). These
terms, however, have not acquired so unambiguous a sense in scholarly
usage that only one definition can be discussed. Without unduly straining
current usage we can at any rate distinguish between two different
definitions of these concepts.

6) The South African Union, see Kopelmanas, 1. ¢. 122 note 2.
7) L. c. 125,
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(1) In the first place we may emphasize the basis of wvalidity implied’
in the bistorical origin of a certain institution, which therefore deter-
mines who will be subjects to this institution. On the one hand, a system
of rules may be based on the principle of the binding force of agree-
ments and so only bind the subjects who have given their consent to-
the introduction of the system. On the other hand, it may be based.
on the principle of legislation, 1. e. some implied competence to give
rules of law binding on other than those who have consented to the
giving of them. In the former case, if the contracting parties are states,
we have a treaty. In the latter we have legislation which, more pre-
cisely, is termed a constitution if it refers to the creation of an organi-
zation with appertaining legal competences.

This distinction is often made to signify that an order is international
if it is based on treaty, constitutional if it based on legislation (consti-
tution). This is the same as saying that international law is defined as
law derived from agreements. As I have shown more fully in my Text-
book of International Law (§ 1. V), such a definition is untenable,
because it will exclude from international law large fields that must
undoubtedly, according to the current view, be taken to belong to it.

That all international law in the current sense cannot be derived
from agreement follows, if only from the fact that the fundamental
norm itself, the rule that agreements must be kept — or rather the
fundamental set of norms regulating the valid conclusion of treaties —
cannot possibly, from a logical point of view, be based on agreement.
To base the validity of agreements on an agreement to that effect is
just as absurd as the answer given by a child who, being asked why it
ought to obey its parents replies: because father and mother said so.

To this must be added the circumstance that international customary
law cannot be regarded as based on consent, but is legislation in so far
as it is binding on other states than those who have shared in the
creation of the custom. If we hesitate to use the term legislation it is
because we usually associate with this concept, besides the competence
to bind others, the idea of resolutions passed by regular procedure.

If it has once been realized that international customs have the
character of legislation it is not difficult to advance another step and
see that the same may apply to that creation of law which is brought
about in the form of treaties. The basic factor in custom, which condi-
tions its force as “law”, is the commonly (though not unanimously)
held conception of law expressed in it.8) If now it can be similarly
said about an arrangement which has come into being as a treaty that

8) Ross, Textbook of International Law, § 10 II,
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on certain points it manifests 2 commonly held conception of law in
the international community represented by the great majority of states
(and is not therefore intended for the contracting parties alone) there
is nothing strange in the fact that this pretention is regarded as legiti-
mate and is actually able to take binding form. What happens here is
not different from what happens in the creation of all customary law.
In both cases the legal attitude rests on the fundamental norm for
international legislation, that the manifest legal conviction, which is
held by the great majority of states, is also binding for the remaining
minority.

This consideration does not of course apply to bilateral treaties, or
to collective treaties in general. The prercquisite must be the exceptional
case that the treaty is concluded with the approval of the great majority
of states in the world (or perhaps, especially in earlier times, within a
certain region, e. g. Europe). Thus several European peace treaties in
the 19th century purported to create a droit public européen binding
on all European powers.9) The Hague Conventions of 1899 and 1907
have actually to a great extent had the effect of legislation binding
on all states.

The Charter of the United Nations is of course primarily a treaty
in the sense here indicated; historically it derives from the principle of
the binding force of agreements and normally will only be binding on
the contracting parties. But the above remarks will help us to see how
it is possible that on some points the Charter goes beyond this and shows
the plain intention of legislation. Since the Charter has been subscribed
to by all the great powers and the great majority of states of any
importance in the world, the pretention may in this case be said to be
well founded. We can, however, only talk of an *‘intention” or a
“pretention” as no ideology has as yet been established concerning the
“power” to legislate in the form of treaties. Ultimately it will be a
question of fact whether the intention can be carried through against
the opposition of a third state; or whether it will be rejected as invalid
and a transgression of the principle of the binding force of agreements.
At this point we shall merely mention some instances in which the Charter
undoubtedly shows the intention of legislating for third states.

Under Article 2 (6) the organization is to ensure “that
states which are not members of the United Nations act in
accordance with these principles so far as may be necessary
for the maintenance of international peace and security”.

9) Ross,l.c. §10 1L
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It may be open to some doubt what is included in the term
“these principles”. Presumably the principles referred to are
those mentioned in the preceding paragraphs 3, 4, and 5,
about the peaceful settlement of disputes, abstention from
the use of force, and positive or negative assistance to the
organization.®) At any rate it is clear that this requires a
certain conduct on the part of non-member states and that
the organization is charged with enforcing behaviour con-
forming to these principles, if necessary, by enforcement
action in accordance with Chapter VII.

During the negotiations in San Francisco the members
fully recognized that legislative intention was present. It
was defended by a reference to the fact that the purposes
of the organization would be frustrated if outside states
unopposed could commit acts of aggression or obstruct the
organization’s efforts to maintain peace, and that the United
Nations, as the most exalted expression of the international
legal community, must be entitled to act in such a way as to
ensure effective co-operation from non-member states to the
extent necessary for the maintenance of international peace
and security.!?)

Legislative intention also occurs in Article 103, which
provides that in the event of conflict between the obliga-
tions of the members of the United Nations under the Char-
ter, and their obligations under any other international
agreement, their obligations under the Charter shall prevail.
“Any other international agreement” must fall into four
groups:

(1) An agreement entered into between a member and
another member prior to the acceptance of the Charter.

(2) An agreement entered into by a member and another
member after acceptance of the Charter.

10) A. Salomon, Le préambule de la Charte, 180—85, thinks that only
Article 2 (5) is referred to, but I do not find his arguments convincing.
11) UNCIO, VI, 354 f., 730, cited in Salomon, l. c¢. 183—84.

3
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(3) An agreement entered into by a member and a non-
member prior to the acceptance of the Charter.

(4) An agreement entered into by a member and a non-
member after the acceptance of the Charter.

With reference to the problem here discussed — legisla-
tion for non-members — only groups 3 and 4 can come
under consideration.

It is clear then that Article 103, so far as group 3 is con-
cerned, lays down a rule which is in conflict with general
international rules and which cannot be deduced from the
principle of the binding force of agreements. If for instance
a member prior to the Charter of the United Nations has
concluded a pact of friendship and assistance or a commer-
cial treaty with a non-member, and the organization sub-
sequently imposes obligations on the member which are irre-
concilable with this — e. g. in connection with economic or
military measures of coercion directed either against the non-
member in question (cf. Article 2 (6)) or against another
state — it follows from generally accepted principles that
the non-member’s rights as based on the earlier agreement
must take precedence over the claims of the organization.
But Article 103 lays down the opposite rule. It deprives
the non-member of acquired rights in favour of obligations
under the Charter. This holds good even though Article 103
does not go so far as to declare the earlier agreement to be
invalid. It merely lays down that the obligations under the
Charter “shall prevail”, that is to say, that non-members
cannot demand specific performance of their treaty claims,
though they can claim compensation for non-fulfilment.

As regards group 4 Article 103 does not provide anything
but what follows from the general rules. A non-member
that after accepting the Charter enters into an agreement
with a member cannot thereby acquire rights prevailing over
the obligations of the Charter.12)

12) Ross, A Textbook of International Law, § 37, II.
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(2) Once a certain institution has come into existence it is possible
to consider it in the abstract, independently of its historical origin and
the basis of validity implied by this. The institution may be regarded
as a closed system which from the moment it has come validly into
existence itself regulates the conditions governing valid resolutions for
the amendment of the system and thus for the validity of the system
as a whole. The concept of the internal systematic basis of validity differs
from that of the historical basis of validity. It is defined by the rules
of the system concerning its own amendment. 1f the unanimous consent
of all the members is required, the basis of validity in an internal systema-
tic sense is the principle of the binding force of agreements. If it can be
amended in other ways it is the principle of legislation.

In accordance with this concept similar definitions may be given of
the concepts of treaty versus legislation (constitution). Treaty is present
when amendments require wnanimous assent, legislation (constitution)
when amendments can be made by resolutions passed by a certain
majority. A famous example will illustrate the difference between the
two concepts, taken respectively in their historical and their systematic
sense. The American constitution of 1787/89 came into being in a
historical sense as a treaty. It came into existence in accordance with
the rules of amendment of the federation of 1777/81 by which ratifi-
cation was required from all the 13 participating states.18) After the
new constitution had been passed by “The United States in Congress
assembled”, ratification, as is well known, took place in all the states,
just as the Constitution itself in Article VII clearly implies that the
new order is not binding on any state that has not ratified the
document. On the other hand, the Constitution provides in Article V
that future amendments may be made when ratified by three-fourths
of the member states. In a systematic sense then it is a constitution, not
a treaty,

This also applies to the Charter of the United Nations.

According to Article 108 amendments to the Charter are
to come into force (i. e. be regarded as valid) for all mem-

13) Article VII of the draft constitution however, departed from this
principle, in so far as it was provided that ratification by 9 states
should be sufficient for adoption by the ratifying states, Hence
there was a will here to break up the federation but no deviation
from the treaty principle. Further, for political reasons, provision
was made for ratification by special conventions rather than by
legislatures.

14) Cf. above p. 27—28.

3*
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bers when they have been adopted by two-thirds of the
members?®) of the General Assembly,1%) and ratified in
accordance with their respective constitutional processes by
two-thirds of the members of the UN, including all the
permanent members of the Security Council.

(This amendment procedure applies to all cases, even
when amendments are adopted in a general conference
called especially for this purpose, Article 109 (2). It is
only with regard to the resolution to call such a general
conference that Article 109 gives deviating rules. This reso-
lution requires the same majority in the General Assembly
and further a vote of any seven members of the Security
Council (i. e., no veto); but no ratification is required. In
a single instance, namely if such a conference has not been
held before the 10th annual session of the General Assembly
(1955), proposals for calling such a conference are to be
placed on the agenda of that session and the conference is
then to be held if so decided by a majority vote and by
any seven members of the Security Council).

This means that in a systematic respect the Charter is a
constitution. Its basis of validity is a competence to legislate
exercised with respect to the members by the procedure
indicated in Article 108.

15) This formulation viewed against the formulation in Article 18
suggests that the two-thirds are to be taken out of the total mem-
bership, not out of the number of voting members present. Kopel-
manas, L’organisation, 152 note 1, adduces convincing arguments
from the history of its evolution to show that this conclusion is
unwarranted, and that the rules for voting in the General Assembly
laid down in Article 108 as well as in Article 109 (1, 2, and 3)
were intended to be identical with the arrangement according to
Article 18.

16) ‘Thus formally the great powers can exercisc no veto against resolu-
tions by the General Assembly, but actually this is of no impor-
tance as it would be futile to let a resolution pass on for ratifi-
cation (subject to the veto) if one of the great powers had voted
against the resolution in the General Assembly.
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The question now arises as to the technical extent of this
competence. It is specified in Article 108 as “amendments
to the present Charter” which doubtless comprise not only
amendments in a narrower sense but also additions to the
Charter. It is worth noting that no reservation is made with
regard to the fundamental provisions concerning the pur-
pose of the Charter etc. Hence in a technical respect there
can hardly be any limit to what may be regarded as an
addition to the Charter; even provisions beyond or in con-
flict with the present purposes as defined in the Charter
must be regarded as amendments or additions to these. The
result will be that Article 108 introduces a technically un-
limited power of legislation as regards the members.

These comments on the constitutional character of the
Charter apply only to the wording of the Charter. Resolu-
tions adopted in accordance with Article 108 are binding for
all members as no right has been given of withdrawing from
the organization. Actually, however, the legal position is
largely modified by the declaration of interpretation incor-
porated in the report of Committee I/, and later approved
both by Commission I and the Conference at San Francisco
in plenary session. This report says that even though it is
deemed the highest duty of the members to continue their
co-operation, it is not the purpose of the organization, if a
member feels constrained to withdraw because of excep-
tional circumstances, to compel that member to remain.
Two such circumstances are exemplified. The rights and
obligations of such members may have been changed by a
Charter amendment in which the member in question does
not concur; and an amendment adopted by the General
Assembly (the implication being that the member in ques-
tion has voted for it) may not have secured the necessary
ratification.1?)

17) See Leland M. Goodrich and Edvard Hambro, Charter of the
United Nations, Commentary and Documents, (1949, 2nd ed.), 143.
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Hence though the declaration only states that coercion
will not be brought to bear on a member wishing to with-
draw it actually implies a recognition of the right to with-
draw at one’s own discretion.

This does not, however, entirely nullify the importance
of the above-mentioned legislative power. Resolutions under
Article 108 still bind states wishing to remain members of
the UN. If the organization is permitted to develop in
strength and universality, the pressure entailed by the dis-
advantage of a withdrawal may well become so great that
the possibility of withdrawal will not mean any practical
weakening of the effectivity of the legislative power — in
the same way as e. g. the resolutions of the Universal Postal
Union (UPU) are actually binding on all because no state
can remain outside this partnership.

The rules for the amendment procedure were sharply criti-
cized by the small states at the San Francisco Conference.
The question was closely bound up with the disputed rules
for voting in the Security Council, Article 27. Many of the
delegates only reluctantly approved or failed to oppose the
veto rule in Article 27 in the hope that it would be possible
to alter this paragraph, at any rate later. Hence they were
also bound to oppose the rules in Articles 108 and 109,
which by establishing the right of the great powers to
exercise the veto with regard to any amendment actually

— While the case first mentioned is in agreement with general treaty
principles it must seem very strange that a state should be able to
withdraw merely because an amendment is not adopted which was
desired by a certain majority. The explanation of this remarkable
provision is to be found only in the desire, expressed by many
delegates, for a future amendment of Article 27. Hence the fulfil-
ment of this wish has so to speak been accepted as a condition of
remaining in the organization in so far as a right to withdraw has
been conceded if this amendment is adopted with a two-thirds
majority in the General Assembly but the necessary ratification is
not obtained owing to the excrcise of the veto.
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renders the privileges of the great powers unassailable. Like
Article 27, these paragraphs too were only carried after the
great powers had unambiguously declared that failing this
the Charter would not be ratified by them.!8)

The above-mentioned declaration of interpretation con-
cerning permission to withdraw was made in order to meet
the wishes of the opposition to some extent. But actually
it must be supposed that it will only contribute to render
revision still more difficult for fear that it would involve
dissolution of the organization. For if a proposal for revision
adopted by the General Assembly obtains the necessary rati-
fication there is a risk that states which have not voted for
the proposal will withdraw. And conversely, if the propo-
sal is not ratified states which have voted for it may be
expected to withdraw. The final result is a tendency only
to pass proposals about which agreement can be reached.

The smaller states must especially deplore that the veto
of the great powers can also be exercised in relation to alte-
rations adopted at the General Conference which may be
called at the 10th session. Some great Powers may disappear,
new ones arise. The actual political constellations of power
cannot be held in rein. The Charter affords no possibility
of taking this into consideration. It reckons now and etern-
ally with the present five great powers and no others. His-
tory has many examples of the desire to consoclidate the
status quo after a great war and give the peace conditions
eternal validity. So far these attempts have all been frustra-
ted by the dynamics of development. The Charter of the
United Nations is another example of this tendency, and
its fate is hardly likely to differ from that of its predeces-
sors.

From a technical point of view it must be regarded as a
defect that Articles 108 and 109 do not contain rules con-

18) See further Kopelmanas, L’organisation, 139 note 192,
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cerning a time limit for ratification and the right of ratifi-
cation with reservation.

From the preceding part it will appear that the adequate counterpart
to the concept “treaty”” (as the law relating to the binding force of
agreements) is the concept “legislation’ (legal rules binding others than
those who have consented to them). The reason I have used the word
“constitution” is partly that this is the traditional term under which
the problem has usually been treated, and partly that the term “con-
stitution” is generally used to designate an act of a fundamental
content. If, as I consider appropriate, the term “constitution” is defined
as having such content it does not conflict with the term treaty”.
Whether an order is a “treaty” or a “legislative act”, all according
to its basis of validity, it must be called a “constitution” according to
its content if it aims at creating organs for a collectivity and establishing
corresponding powers. In this sense there can be no doubt that the
Charter of the United Nations is a constitution — besides containing
norms directly regulating the rights and duties of the members.



Part 11

THE ORGANIZATIONAL STRUCTURE OF
THE UNITED NATIONS

Chapter 1
MEMBERSHIP

Since the principal organs of the United Nations (Article
7), with the exception of the International Court of Justice
and the Secretariat, consist either of all the members (the
General Assembly) or of a certain more precisely defined
group of these, the first step in a description of the organiza-
tional structure must be an account of the rules governing
membership of the organization.

Principles.

An organization such as the UN, whose purpose is to en-
sure international peace and security, must naturally aim
at universality. On the other hand, it may be argued that
only such states should be admitted as fulfil certain mini-
mum requirements, so that it cannot at the outset be assumed
that they will either not be able or not be willing to meet
the obligations imposed by the Charter and will therefore
become a burden rather than an asset to the organization.
It is the conflict between these two points of view which
has determined the rules of the Charter concerning member-
ship.

At the conference in San Francisco there were those who
attached such importance to the desire for universality that
they advocated compulsory membership for all states or at
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any rate proposed that membership in the organization
should be open without conditions to any state desiring
admission. These views did not, however, gain sufficient
adherents. The result was that in principle the organization
remains open insofar as any state has a right to claim admis-
sion though only if it, in the judgment of the organization,
fulfills certain elementary conditions.

The Charter distinguishes between original and admitted
members, but apart from the conditions of admission no
legal effects attach to this. All who have once become
members, no matter in what way, have the same rights and
obligations under the Charter.

According to Article 3 the original members are the sig-
natory powers which ratified the Charter in accordance with
Article 1102), that is to say, the following 51 states:3)

Argentine Republic E! Salvador Norway

Australia Ethiopia Panama

Belgium France Paraguay

Bolivia Greece Peru

Brazil Guatemala Philippine Republic
Byelorussian SSR Haiti Poland

Canada Honduras Saudi Arabia

Chile India Syria

China Iran Turkey

Colombia Irag Ukrainian SSR
Costa Rica Lebanon Union of South Africa
Cuba Liberia USSR
Czechoslovakia Luxembourg United Kingdom
Denmark Mexico United States
Dominican Republic =~ Netherlands Uruguay

Ecuador New Zealand Venezuela

Egypt Nicaragua Yugoslavia

1) Yearbook, 1946—47, 20,

2) That is to say, in accordance with their constitutional processes, cf.
above p. 28.

3) I. e. the 50 states at the San Francisco Conference and Poland
which merely because its government was not at the time recog-



Principles 43

Under Article 4 membership is open to all peace-loving
states which accept the obligations contained in the Charter
and, in the judgment of the organization, are able and will-
ing to carry out these obligations.

This implies the following four requirements.

(1) The applicant must be a state. The Charter gives no
definition of what we should understand by this term.
Doubts may be conceived to arise on two points.

In the first place as regards the degree of “independence”

or “sovereignty” — more precisely described by the term
“self-government” as defined in my Textbook of Interna-
tional Law, § 1, III — required for the community under

consideration to be regarded as a state. That communities
with merely municipal self-administration cannot be included
must be taken for granted. A certain degree of self-govern-
ment must undoubtedly be present. The only question is
whether the community shall be fully self-governing, i.e.
self-governing in all fields, or whether such communities
should also be regarded as states which as member states of
a federal state or as vassal states under a suzerain state, possess
a more or less limited self-government. It would presumably
be a natural requirement that there should be self-govern-
ment in all the fields in which obligations may be incurred
under the Charter, including especially the military field.
In practice this would mean the exclusion of members of
federal states and vassal states. This interpretation is hardly
possible, however, seeing that among the original members
(quite evidently regarded as states) there are two member
states with, indeed, strictly limited self-government (White
Russia and Ukraine). Under these circumstances there will
be a wide latitude when the organization is to decide whether
or not the legal status of an applicant is that of a state.

nized by all the sponsoring powers was not invited. When such
recognition had taken place, Poland was invited to sign. The some-
what artificial formulation of Article 3 was chosen to cover Poland
without mentioning it by name.



44 Membership

Secondly, where new nations are concerned the well
known question will arise as to whether they have consoli-
dated themselves in such a way that the conditions essential to
their recognition as states are present. This point too must be
settled by the organization at its own discretion. But the
recognition by the organization that is implied in the admis-
sion is not binding on the members in the sense that it is
equivalent to a recognition on the part of each individual
member.

(2) The applicant must be peace-loving. It is self-evident
that this expression is very vague and therefore leaves the
way open to very free interpretation.

(3) The applicant is to declare that it will accept the
obligations contained in the Charter. This requirement
should hardly give rise to doubts.

(4) Finally the state must, in the judgment of the organi-
zation, be able and willing to carry out these obligations.
As regards the objective requirement this must be subject to
the qualification following from the fact that, as previously
stated, states without full self-government are recognized
as members. The requirement cannot mean that the con-
stitutional conditions for carrying out the obligations of the
Charter shall be present since a corresponding control was
not exercised in the case of the original members. On this
point too the decision must then depend on a very free inter-
pretation on the part of the organization.

Under Article 4 (2) admission to membership is effected
by a decision of the General Assembly on the recommend-
ation of the Security Council*). In the General Assembly
decisions concerning admission require a two-thirds majority
(Article 18); in the Security Council the veto rule is applic-
able (Article 27).

4) Argentina on several occasions has argued that the recommendation
of the Security Council called for in Article 4 need not necessarily
mean a positive recommendation, but merely an expression of
opinion on the part of the Council, see e. g. Yearbook 1947—48, 42.
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The decision in each of the two bodies, according to
the above comment on the nature of the conditions, is based
on a very free interpretation. On the other hand, it must be
maintained in view of the terms used in Article 4 (“member-
ship is open to” ...., “the admission of any such state”)
that admission can only be refused if one or more of the
four conditions enumerated are not complied with, and for
no other reason. This was indeed established by the opinion
given by the International Court of Justice on May 28, 1948
in the case relating to the Conditions of admission of a
State to membership in the United Nations.t*)

Practice.

At present eight states’) have been admitted to the UN,
the number of members having thus risen to 59. On the
other hand, a large number of states — at present 15 —
have applied for membership without avail, the opposed
political groups not having been able to reach agreement
on the question in the Security Council. These are the
following:

Albania Portugal

Bulgaria Trans-Jordan
Mongolian People’s Republic Austria

Rumania Ceylon

Hungary Nepal

Italy Republic of Korea
Finland People’s Democratic
Eire Republic of Korea

This politically motivated interpretation is clearly contrary to the
Charter.

42) Admission of a State to the United Nations (Charter, Art. 4),
Advisory Opinion: I.C.T. Reports 1948, p. 57.

5) Afghanistan, Iceland, Sweden, Siam, Pakistan, Yemen, Burma and
Israel.
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As will be seen, these are chiefly states in political spheres
of influence which one party suspects of being under the
influence of the opposed party. On this point the political
differences between the East and the West seem for the
time being to have come to a deadlock. A number of the
above-mentioned states have been applicants from as far
back as 1946.

The conflict has also assumed a legal aspect as a dispute concerning
the interpretation of Article 4 of the Charter. In a number of instances
(Trans-Jordan, Eire, Portugal) Soviet Russia had exercised its veto,
refusing membership on the ground that Russia did not maintain diplo-
matic relations with the applicant.6) Sometimes weight was also attached
to the contribution of the states in question in the fight against
Fascism.7) The opposing party maintained that it was in conflict with
the Charter to base decisions on considerations not coming within the
conditions of membership laid down in Article 4. The General Assembly
then appealed, in a resolution of February 19, 19468) to the Security
Council to reconsider the applications refused “each according to its
qualifications measured by the standards of the Charter and in accord-
ance with Article 4. This resolution, however, made no difference in
the attitude of the U.S.SR. This power later voted down applications
from Italy and Finland, not because it regarded these states as unsuited
but because it would only consent to their admission if Albania, Bulgaria,
and Rumania were simultancously accepted as members. The General
Assembly then passed a resolution on November 17, 1947 to solicit the
opinion of the International Court of Justice partly as to whether it
was justifiable to make consent to admission dependent on conditions not
mentioned in Article 4, partly as to whether a member can make its
vote for the admission of a state dependent on other states being ad-
mitted at the same time.9) In its advisory opinion of May 28, 1948 the
Court answered both questions in the negative. The dispute thus ended
in a victory for the view of the western powers. But this is of little
practical importance. The opinion of the Court only means that Russia,
if she would defer to the interpretation of the Court, will have to

6) Yearbook 1946—47, 417—18.

7) 1 c 124,

8) 1. c. 125.

9) General Assembly, Official Records of the Second Session ...,
Resolutions ..., Doc. A/519, p. 19,
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give grounds for her opposition that accord with Article 4. In view
of the very loose terms in which this article is couched that will not
be difficult. Thus Ceylon’s application (1948) was met by the objection
that Ceylon did not possess the necessary independence and sovereignty
as a statel0) (though according to the amended constitution of February,
1948 Ceylon possesses the same independence as the other members of
the British Commonwealth of Nations).

Establishment of Membership.

For the original members membership begins from the
date of the deposit of their ratifications, the earliest date
being October 24, 1945, Article 110 (3 and 4).

Membership for admitted members begins from the day
the General Assembly votes for their admission.

T ermination of Membership.

The Charter gives no rules for the discontinuance of
membership by withdrawal, i. e. by a unilateral declaration
to that effect on the part of a member. It is, however, actu-
ally made possible through the declaration of interpretation
passed at the San Francisco Conference.

Further, membership can be brought to an end by expul-
sion, i.e. by the unilateral decision to that effect of the
organization. Under Article 6 it can only be done if a
member has persistently violated the principles of the Char-
ter. The decision is made by the General Assembly (by a
two-thirds majority vote) on the recommendation of the
Security Council (subject to the veto), that is to say, it
cannot be conceived to apply to any of the permanent
members of the Security Council.

Expulsion might also be conceivable by an amendment of the Charter
under Article 108, which is not dependent on definite conditions. The
procedure is somewhat troublesome, since it requires ratification, but

10) United Nations Bulletin, vol. V (September 1, 1948) 705.
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may be conceived to be employed when it is desired to expel a state
without branding it as a persistent violator of the Charter, and perhaps
also in cases when a state itself wishes to discontinue its membership
but hesitates to do so by unilateral withdrawal. An amendment of the
Charter for which it votes itself will have the character of discontinu-
ance by agreement.

Suspension of Membership.

Under Article 5 the exercise of the rights and privileges
of membership may be suspended when preventive or enforce-
ment action — 1. e. action in accordance with Chapter VII
of the Charter — has been taken against the member in
question by the Security Council.

The effects of suspension only apply to the rights, not to
the obligations of members. As far as rights and privileges
are concerned the state must be treated as a non-member
as long as the suspension lasts; this especially means that it
cannot be represented in the various organs composed of
the members. On the other hand, this does not affect per-
sons of the nationality of the suspended state with regard
to the exercise of functions for which they have been chosen
on account of their personal qualifications, not as represen-
tatives of a state, as for instance judges in the International
Court of Justice or functionaries of the Secretariat.l?)

Again, suspension of membership differs from disconti-
nuance by the possibility of restoration to normal member-
ship. Under Article 5 this may take place by a decision to
that effect made solely by the Security Council.

Suspension is effected by the decision of the General
Assembly (by a two-thirds majority vote) on the recommen-
dation of the Security Council (subject to the veto).

11) Likewise members of the two standing committees of the General
Assembly on budgetary questions and on contributions respectively
are not affected. The position as a trustee is probably not affected
either, since this is based on a special agreement, and the trustee
state in addition probably need not be a member of UN.



Chapter 2

OUTLINE OF THE STRUCTURE OF THE
ORGANIZATION

Centralization and Functional Subdivisiont)

An international organization with world-wide purposes
of the type of the UN might be conceived to be organized
in such a way that one organ alone attends to all the affairs
of the organization. This organ might then for the techni-
cal preparation of a variety of matters appoint various
committees in the same way as is done, for instance, in a
legislative assembly. On this model uniformity and con-
tinuity in the conduct of the organization would be ensured.
On the other hand, such a strict centralization would in-
volve some disadvantages, which will be discussed below.

The opposite extreme would be present if a wide func-
tional specialization of the tasks of the organization were
carried out and these tasks were distributed among a number
of autonomous mutually independent organs. Several ad-
vantages would undoubtedly result from this arrangement
as counterparts to the disadvantages refered to above.

Thus there is reason to believe that the expert treatment
of the various matters would be better if it were referred
to organs composed with a view to that particular function.
It is not merely that many of the delegates to a single cen-
tral organ would lack the necessary specialized knowledge,

1) Cf. Max Sorensen, Some Observations on the Functional Principle
in International Organization, Jus Gentium 1 (1949) 104 with
references.
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now with regard to one now with regard to another matter.
It is of more importance that within the specialized organs
it would be easier to segregate special subjects from the
general ideological and political antagonisms which will
often prevail in a single central organ, primarily elected
with a view to political representation.

It will also, in case of a functional subdivision, be possible
to vary appropriately the constitutional structure and voting
procedure of the various organs so that influence and re-
sponsibility can be adjusted to the nature of the task and
the interests at stake. While it will thus for instance be
reasonable to secure to the great powers a decisive influence
in the organ intended to undertake the political functions
for the settlement of disputes and the maintenance of peace,
there would, on the other hand, be good reason to give
states such as Norway and Greece, which have great inter-
ests at stake in this field, an influence in an organ for the
superintendence of international shipping affairs, an influ-
ence which they could never claim in purely political ques-
tions. Similarly, in the management of an international
bank the voting power might well be assigned according to
the financial engagements of the states in that undertaking
while in most other respects a similar rule would be sheer
absurdity.

‘The disadvantages of this system are that uniformity and
coherence are lost. There would be no guarantee that the
different organs would work harmoniously together. As in
all over-organization, there is a risk that one hand does
not know what the other hand is doing, that one measure
may directly counteract another, that there will be either
an overlapping or a complete vacuum of competences, in
short a lack of harmony in the performance of the functions.
to the prejudice of the result.

The structure of the United Nations is a compromise
between these two extremes.
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The guiding principle has been that of creating a supreme
organ invested with powers in every matter coming within
the field of activity of the organization while at the same
time a number of special functions are assigned to special-
ized organs, which, however, are subject to the instruction
and supervision of the central organ. Sometimes the same
pattern is repeated in several stages, the specialization being
continued through sub-suborgans etc. Under this system the
technical work will chiefly be carried out at the far ends
of the ramification, i.e. by specialized organs with special
powers. At the same time unity and coherence is ensured
by the subordinate organs reporting to the superior organs,
in the last instance to the central organ. The superior
organs, more particularly the supreme organ, will then play
a double rdle. They will act partly by giving instructions,
supervising and co-ordinating the subordinate organs, partly
by taking direct charge of all matters within their compe-
tence which have not been assigned to special hands.

The above-mentioned top, omnipotent organ of the UN
is the General Assembly which according to Article 10 of
the Charter

“may discuss any questions or any matters within the scope of the
present Charter or relating to the powers and functions of any
organs provided for in the present Charter.”

The specialized organs are the Security Council, the Econo-
mic and Social Council, the Trusteeship Council, and the
International Court of Justice.

The guiding principle has not, however, been consistently
carried through in all its purity.

In the first place the Security Council is not subject to
the instruction and supervision of the General Assembly.
Its purpose is to maintain idternational peace and security,
i.e. it takes charge of the actual political functions, and
exercises this function on its own authority. However, under
Article 10, the General Assembly can, as already stated,
discuss the powers and functions of the Council, i. e. it can

4+



52 Outline of the Structure

express a criticism which need not be heeded. The inde-
pendence of the Security Council does not mean, however,
that political questions are withdrawn from the control of
the General Assembly. On this point there is a curious
double competence, the Security Council having the pri-
mary responsibility for the maintenance of peace and secur-
ity (Article 24) and the power of the General Assembly
being subject to that of the Security Council, according to
certain rules (Article 12 (1) and Article 11 (2)) to be de-
scribed in detail later on.

In the second place it is clear that the International Court
of Justice is not subject to the instructions and supervision
of the General Assembly. Further, it is hardly conceivable,
even though Article 10 makes no reservation on this point,
that the General Assembly would ever engage in a discus-
sion of the powers and functions of the Court.

Also the Secretary-General to a great extent exercises a
function on his own authority and the Secretariat accordingly
is mentioned in Article 7 among the principal organs of the
United Nations. At the same time the Secretariat also
functions as a subsidiary organ to all the above-mentioned
organs except the International Court.

Finally, the Charter implies that a considerable part of
the tasks which come naturally within the scope of the
organization’s activities will be discharged by autonomous
international organizations, which are not organs of the UN
but have been established by special treaties. The Charter
counts on this fact and takes for granted that the UN’s
own activities will for that reason be correspondingly cur-
tailed. Further it provides that these agencies — as far as
possible — shall be brought into relationship with the UN by
the conclusion of agreements and that their activities shall
be co-ordinated both mutually and with UN’s own func-
tions. If they have entered upon such agreements they are
called specialized agencies. It is, however, clear that the
specialized agencies are and will remain autonomous and so
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cannot be called organs of the UN. They are not subject
to instruction and supervision, and the co-ordination aimed
at does not afford the same guarantee of unity and harmony
as would their position as subordinate organs under the UN.
We can then give the following outline of the structure
of the organization in its main features:
Primary organs, i. e. such as are not subject to instruction
and supervision by any other organ, are
The General Assembly
The Security Council
The International Court of Justice
The Seceraty-General.
Of these the General Assembly possesses the general compre-
hensive power, though with due deference to matters coming
under the Court, and with the limitation flowing from the
fact that its power in political affairs must to a certain
extent yield to that of the Security Council.
Secondary organs under the General Assembly are
The Economic and Social Council
The Trusteeship Council?).
Brought into relation with the organization through the
Economic and Social Council are
The Specialized Agencies.
A subsidiary organ to the other organs with the exception
of the International Court is
The Secretariat.

T he Specialized Agencies.

These are at present

A. Agencies formed prior to and independently of the UN.
1. Universal Postal Union, UPU.
Founded in 1874 at Bern, now comprising 88 na-

2) As regards the strategic trusteeship territories, the Trusteeship
Council is subject to the Security Council, see below p. 96 and 182.
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tions and territories, that is, practically the whole
civilized world.

International Labour Organization, ILO.

Founded in 1919 as an autonomous agency in con-
nection with the League of Nations. The original
members of ILO were identical with the original
members of the League and membership in the League
involved membership in ILO but was not a neces-
sary condition. Several of the states that withdrew
from the League remained members of ILO, while
certain other states, e.g. the U.S.A., became mem-
bers of ILO without entering the League. After a
revision of its constitution 1945/46 the organization
was in 1946 brought into relation with UN.
International T elecommunication Union, ITU.
Founded at Madrid in 1932 as a successor to the
International Telegraph Union of 1865.

World Meteorological Organization, W MO.
Founded by a convention of October, 1947 as a
successor to the International Meteorological Orga-
nization of 1878. WMO will come into being when
the convention has been ratified by 30 states.

B. Agencies founded prior to the UN but closely co-operating
with the United Nations during the second world war.

5.

6.

Food and Agriculture Organization of the United
Nations, FAO.

Projected at the UN Conference on Food and Agri-
culture at Hot Springs, Virginia, in May, 1943, it
came into being in October, 1945,

International Bank for Reconstruction and Develop-
ment, BANK.

Founded at the Monetary and Financial Conference
of the United Nations at Bretton Woods in July,
1944, it came.into being in December, 1945.
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International Monetary Fund, FUND.

Founded on the same occasion, it likewise came into
being in December, 1945.

International Civil Aviation Organization, ICAOQ.
Founded at the conference in Chicago in November-
December, 1944, it came into being in April, 1947.
United Nations Educational, Scientific, and Cultu-
ral Organization, UNESCO.

Founded at a conference in London in November,
1945, convened in accordance with proposals to that
effect put forward at the San Francisco Conference,
it came into being in November, 1946.

C. Agencies founded at the instigation of the UN.

10.

11.

12.

13.

International Refugee Organization, IRO,
Founded by a draft constitution prepared at the in-
stance of the Economic and Social Council, approv-
ed by the General Assembly in December, 1946,
and afterwards submitted for signing and ratifica-
tion, JRO came into being in August, 1948.

World Health Organization, W HO.

Founded at the International Health Conference
called by the Economic and Social Council in New
York in June-July, 1946, it came into being in
April, 1948.

International Trade Organization, ITO.

Founded at the UN Conference on Trade and Em-
ployment convened in November, 1947 — March,
1948, at the instigation of the Economic and Social
Council. The ITO will come into being when the
Havana Charter has been ratified by the required
number of signatory states.

Intergovernmental Maritime Consultative Organi-
zation, IMCO.
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Founded at the UN Maritime Conference in Geneva
in February-March 1948, convened at the instance
of the Economic and Social Council, IMCO will
come formally into existence when twenty-one states
have become parties to the Convention, of which
seven must each have a total tonnage of at least one
million gross tons of shipping.



Chapter 3
THE GENERAL ASSEMBLY

In a certain sense the General Assembly may be regarded
as the highest organ of the United Nations. That does not
mean that all other organs — certainly not the Security
Council and the International Court — derive their author-
ity from the Assembly and are subject to its instruction and
supervision. But under Article 10 the General Assembly
possesses the highest moral authority in so far as it can dis-
cuss (and thus criticize) the competence and functions of any
other organ — even though it must be assumed that this
authority will scarcely be exercised in relation to the Court.
Further, in a technical respect the competence of the Assem-
bly comprises every subject coming within the scope of the
Charter, though with due regard for matters coming under
the Court, and limited by the fact that in political questions
the competence of the General Assembly must sometimes
yield to that of the Security Council.

It is futile to draw parallels with current parliamentary
constitutional organs and to compare the General Assembly
to the parliament of a democratic state. The circumstances
are too dissimilar. In particular, the General Assembly has
no legislative power nor the power to decide on the composi-
tion of a government,!) the two functions primarily charac-
terizing a parliament.

On the other hand, the General Assembly may in so far
be termed a World Parliament as it is the highest forum for

1) According to the socalled parliamentary system, not accepted in the
United States.
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the discussion and criticism of all matters within the scope
of the United Nations; in short, the highest organ of world
public opinion. It is the place where the immediate pro-
blems of the world political situation are debated, and its
composition is a guarantee that each state has the opportun-
ity to raise its voice and be heard by the whole world. It
is a matter of course that this chance to appeal to the United
Nations gathered in the General Assembly, and thus to the
public conscience of the world, is 2 moral guarantee which
may serve to prevent injustices and smooth out conflicts.
On the other hand, we must not be blind to the fact that,
as indeed experience has shown, the very appeal to world
public opinion may make the Assembly an instrument of
extensive political propaganda, with the delegates speaking
over each other’s heads, actuated more by the propagandistic
effect of their speeches than by the wish to solve a conflict,
so that the real work for a solution must largely take place
behind the scenes.

Composition.

Under Article 9 the General Assembly is to consist of all
members of the United Nations, each member having at
most five representatives. It should be noted that according
to this the “members” of the General Assembly are the states,
not the representatives; cf. Article 18, under which each
member, 1.e. each state, no matter what is the number of
its representatives, has one vote. The reason why a member
may have up to five representatives is the purely technical
one that it would not be possible for a single person to
manage the work in the various committees and subcommit-
tees into which the Assembly has organized itself.

Under rule 21 of the Rules of Procedure, the range of representation
has been extended, for in addition to the five representatives each delega-

tion may further consist of five alternate representatives and as many
advisers, experts, and persons of similar status as may be desired. An
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alternate may take the place of a representative and the other members
of a delegation may be elected as members of committees. They cannot,
however, be presidents, vice-presidents, or rapporteurs on these, unless
they are given the status of alternates.la)

Scope and Nature of Powers.

Postponing the detailed discussion of the functions of the
United Nations to a later section, we shall here briefly out-
line the scope and character of the competences assigned to
the various organs.

The powers of the General Assembly, as far as the exer-
cise of the functions relating to the United Nations’ special-
ized technical purposes are concerned, are dealt with in
articles 10—16. Of these Article 10 contains the general
rule that the Assembly may discuss any question or any
matter within the scope of the Charter and — except as
provided in Article 12 — may make recommendations to
the members as well as to the Security Council, or to both
on any such question or matter. The remaining articles do
not limit the scope of this provision. Their purport is either
‘to emphasize particularly important examples of it or to
impose the duty of initiative on the General Assembly.

From Articles 11, 12, 13(1a), 14, and 15 it appears that the General
Assembly also has express power to deal with political matters for
which the Security Council has the chief responsibility. Its competence
in the economic and social field is mentioned in Articles 13, 14, and 16,
which partly refer to the detailed rules in Chapters IX—XII including
the exercise of functions that take place through the Economic and
Social Council and the Trusteeship Council respectively.

Further the General Assembly has a number of organi-
zational-technical powers mentioned in various parts of the
Charter. These refer especially to decisions concerning mem-
bership, election of members of various organs, co-operation

12) General Assembly, Rules of Procedure, Rules 22 and 92.
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in amendments of the Charter, authority in the financial
matters of the organization, and instruction and supervision
of secondary organs.

Thus the General Assembly exercises constituent functions with regard
to membership of the organization (admission, expulsion, suspension;
Articles 4—6); to the election of members for various organs (the non-
permanent members of the Security Council, Article 23 (2); the Econo-
mic and Social Council, Article 61; some of the members of the Trustee-
ship Council, Article 86 (1c), and the members of the International
Court of Justice, Articles 4, 8, 10, 12 of the Statute of the Court; and
to the appointment of the Secretary-General, Article 97.

Under Articles 108 and 109 the co-operation of the General Assembly
is required for amendments to the Charter, and under Article 17 it has
power of controlling the financial matters of the organization, since it
considers and approves the budget and allocates the expenses to be
borne by the members.

Finally the General Assembly has instructive and supervisory powers
in relation to the organs subordinate to it, Articles 15, 60, 85; and
power to approve agreements with specialized agencies and trusteeship
agreements, Articles 63 and 85.

While the decisions of the General Assembly in these latter
technical matters of the organization are legally binding
(either for the members or for the organ in question), its
authority for the promotion of the specialized purposes of
the organization can never, according to Articles 10—16,
assume a higher degree of authority than that of a recom-
mendation. The Assembly can never legislate, never order
or command, but only submit, recommend, propose. Even
though the line between these stages, legally, is absolute and
sharp, the practical difference in international relations will
often be relative and fluid. On the one hand, the binding
force of the legal obligations in this field is unfortunately in
many cases not strictly maintained, while on the other hand
a “recommendation”. issuing from an organ such as the
General Assembly of UN will frequently — especially if
the great powers have agreed upon it — have a moral and
political motivating force which makes it more effective
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than many a legal norm. Hence there is no reason to attach
too much weight to the fact that the Assembly can never
go beyond the mild mode of recommendation. If the United
Nations are successful enough to develop harmoniously and
establish their authority, this form will not prevent the
General Assembly from acting according to the motto “suav-
iter in modo, fortiter in re.”

Within the merely “advisory” power of the Assembly three phases
can be distinguished. They are
(1) Investigation, i. e. an activity aiming solely at ascertaining facts and
their relationship. The purpose may be the negative one of dispelling
wrong and exaggerated notions which are a source of conflict; or the
positive one of letting the facts speak for themselves. Article 10 does not
expressly mention this phase which, however, must be supposed to be
implied in the others. Formally the powers of the General Assembly
may find expression in a decision that a certain investigation be carried
out or in a decision as to what must, in the opinion of the Assembly,
be regarded as established by a certain investigation.
(2) Discussion, i. e. a mutual exchange of views among the delegates for
the interpretation of facts and the solution of problems. Its value lies
primarily in the opportunity it gives the members to influence each
other by well-documented arguments and negotiations over compromises.
The competence to discuss matters must, however, also include the power
to make decisions which either sum up the statements made or in which
the Assembly as such sets forth its opinion, in so far as this has not
the character of a recommendation.
(3) Recommendation, i. e. the legally non-binding invitation to act in a
certain way.

Voting.

~ Each member of the General Assembly (i.e. each state)
has one vote, Article 18 (1).

Decisions of the General Assembly on “important ques-
tions” are to be made by a two-thirds majority of the mem-
bers present and voting, on other questions decisions are
made by a simple majority.

“Important questions” include
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(a) The questions enumerated in Article 18 (2), see the
Charter;

(b) Amendments to the Charter and the convening of a
general conference, Articles 108 and 109 (1 and 2);

(c) Additional categories of questions according to the
decision of the General Assembly made by a majority
vote of the members present and voting (Article 18

(3)-

Collectively these statements must be considered as exhaustive, so
that no matter can at discretion be characterized as an “‘important
question” if a majority resolution to that effect cannot be obtained in
the Assembly.

The power to do so under Article 18 (3) — which can only refer to
groups of questions, not to a single question as such — means that a
simple majority waives the power it would otherwise have had as such
to make a decision. Since, however, a resolution to that effect can be
overruled by a later resolution of a simple majority in the opposite
direction, the restriction the majority imposes on itself is not hard. The
majority may at any time reassume its power.

It will appear from these rules for voting that the great
powers have not been given privileges of any kind in the
General Assembly, either as regards the number of votes
they hold, or the passing of resolutions. The General Assem-
bly is democratic in its procedure as well as its composition.

The rule that resolutions on important questions require a majority
of two-thirds will, it may be conceived, tend to make decisions impos-
sible because, in spite of attempts to find a suitable formulation, it may
not prove possible to arrive at a standpoint which will attract the
required majority. The possibility of a negative result may become
fatal in matters, the positive settling of which is essential to the function
of the organization, as e. g. the elections to the various organs mentioned
in Article 18 (2). Already at the first elections to the Security Council
and the Economic and Social Council despite repeated voting it was
not possible to obtain the necessary two-thirds majority for the last
state that was to be elected in order to obtain the full number. The
difficulty was overcome in both cases by one of the competing states
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voluntarily yielding to another.2) A similar situation occurred later at
the re-election to the Economic and Social Council, and this time it was
solved by a member which was not due to resign voluntarily giving up
its seat.3) Obviously, it is not reassuring that the constitution of the
organization depends on the generosity of individual members,

Rules of Procedure.

The General Assembly — like the earlier parliaments —
is not conceived of as a permanently functioning organ.
Normally it is to meet in regular session once a year, com-
mencing on the third Tuesday in September.?) In addition
it can, if special circumstances render it necessary, be sum-
moned for special sessions by the Secretary-General on
request of the Security Council or of a majority of the
members of the United Nations.

Experience has shown that there may be a need for the
General Assembly to deal with current political questions
outside the annual sessions. Due partly to the differences
that have developed between the groups of powers, the
Security Council which acts under the pressure of the veto
rule has been greatly hampered in its political efficiency,
while the General Assembly, less constrained, has increas-
ingly utilized its powers under the Charter to deal with
political questions — though deferring to the prerogative
of the Security Council. - The more the Security Council has
been paralyzed and unable to discharge with vigour and
authority the main responsibility for the maintenance of
international peace and security imposed on it by the Char-
ter, the more the General Assembly has become the organ

2) In the elections for the Security Council Canada withdrew in favour of
Australia, in the elections for the Economic and Social Council New
Zealand withdrew in favour of Yugoslavia, Yearbook 1946—47, 60.

3) Belgium withdrew in order that both Holland and Turkey might
be clected, Yearbook 1946—47, 118.

4) Article 20 and Rules of Procedure, Rule 1.
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through which the United Nations has had to exercise its
influence if the organization were not entirely to lose its
prestige and authority. However, summoning of the General
Assembly for special sessions is a large and troublesome
undertaking. In view of this circumstance it was resolved
at the second session of the General Assembly (November
1947), at the instance af the US, to appoint an Interim
Committee (also called the “Little Assembly”) composed of
one representative of each member state, whose chief task
was to be to deal with and report on political questions
arising in the period between the second and third regular
sessions which it was desired to place on the agenda of the
General Assembly.’) The American proposal was severely
criticized by the Soviet representative, who declared that it
was an attempt to create a new organ not anticipated by the
Charter for the undermining of the Security Council, and
therefore a flagrant breach of the Charter. Referring to
this declaration the Soviet Union, White Russia, Ukraine,
Czechoslovakia, Poland, and Yugoslavia refused to take
part in its work. There can hardly be any doubt, however,
that the appointment of the Interim Committee is entirely
lawful under Article 22 of the Charter which allows the
General Assembly to establish such subsidiary organs as it
considers necessary for the performance of its functions.
Politically too, the idea seems right so long as it is not pos-
sible by an amendment to the veto rule to enable the Security
Council to carry out its task in a satisfactory way and thus
assert the authority of the United Nations. By a large
majority the Assembly in its third session decided to re-
establish its Interim Committee for the period up to the next
regular session.

The General Assembly adopts its own rules of procedure.

5) Official Records of the Second Session General Assembly, Resolu-
tions Doc. A/519, p. 15.
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According to these all meetings of the Assembly itself, as
well as of its main committees and other committees or
subsidiary organs, are to be held in public, unless the organ
concerned decides otherwise, which in the Assembly and its
main committees can only take place under exceptional
circumstances.b)

Since the Assembly does not, like a parliament, consist
of parties, the representation on committees is not propor-
tional. No nomination of candidates takes place. The state
or persons that obtain the number of votes required are
considered to be elected.

When only one elective place is to be filled and a two-thirds majority
is required for the election, the balloting is continued until one candi-
date has obtained the required number of votes. If the third ballot
proves inconclusive, the voting alternates, according to certain rules, be-
tween ballots restricted to the two candidates that obtained the greatest
number of votes and unrestricted ballots.

When several elective places are to be filled, those candidates are
declared to be elected who have obtained the required majority after the
first ballot. If the number of these is less than the number to be elected,
the voting is continued, being now restricted to the candidates obtaining
the greatest number of votes in the last ballot, to a number not more
than twice the places remaining to be filled. If three such ballots are
inconclusive, the voting alternates according to certain rules between
restricted and unrestricted ballots.7)

As already pointed out, these rules may make it impossible to effect
an election.

Organization.

The General Assembly which, as we saw, includes up to
five representatives for each member, — that is, at present
up to 295 representatives — is naturally a slow-moving in-
strument. The effective preparation of the matters dealt
with must take place in smaller bodies, committees, partly

6) Rules of Procedure, Rules 55 and 150.
7) Rules of Procedure, Rules 85 and 86.

5



66 The General Assembly

composed with a view to the special qualifications of the
members to deal with a certain group of affairs.

Not only representatives proper but also other members
of the delegations may be appointed members of commit-
tees.®) The General Assembly may set up such committees
as it deems necessary,?) but the rules of procedure provide
that a number of regular committees shall be established.

These ordinary committees are:

(1) Six main committees whose task it is to prepare the subjects on the
agenda of the Assembly and draft resolutions. Each delegation has the
right to appoint one member to each of these committees. The subjects
are distributed among them as follows:10)

Political and Security matters

Economic and Financial matters

Social, Humanitarian and Cultural matters

Trusteeship matters

Administrative and Budgetary matters

. Legal matters.

(2) The Credentials Committee consisting of nine members elected for
each session, its task being to examine the credentials of the delegates.11)
(3) The General Committe consisting of the president of the General
Assembly its seven vice presidents, and the chairmen of the six main
committees. It is to consider the provisional agenda, co-ordinate the
committee work, and assist the president in the conduct of the work.12)
(4) The Administrative and Budgetary Committee consisting of nine
members elected for three years and on the basis of their personal
qualifications.13)

(5) The Committee on Contributions consisting of ten members elected
in the same way.14)

In addition the General Assembly can, as previously stated, establish
such committees at it deems desirable. There may especially be a question
of ad hoc committees for the treatment of individual tasks, such as the
above-mentioned Interim Committee, the Provisional Commission on

8) See above, note 1.

9) Rules of Procedure, Rule 88.

10) Rules of Procedure, Rules 90—91,
11) Rules of Procedure, Rules 24—25,
12) Rules of Procedure, Rules 33—37.
13) Rules of Procedure, Rules 144—146.
14) Rules of Procedure, Rules 147—149.
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Korea,15) the special Balkan Committee, and the Headquarters Com-
mittee.

Under Article 22 the General Assembly can establish such subsidiary
organs as it deems necessary for the performance of its function. As to
whether or not a committee comes under the term “‘subsidiary organ”,
the language seems somewhat vague.l6) The decisive thing, however,
is simply that this concept must be conceived of more broadly so that
it will also apply to organs that do not, like committees, consist exclu-
sively of delegates. As an example of special importance we may mention
the International Law Commission composed of 15 eminent jurists chosen
for their high qualitications in the field of international law and repre-
senting as a whole the chief forms of civilization and the basic legal
systems of the world. The general object of the commission is the
promotion of the progressive development of international law and its
codification. At its 1st session (1949) the commission has tentatively
selected 14 subjects for codification; priority was given to 3 topics: (1)
law of treaties; (2) arbitral procedure, and (3) regime on the high seas.
Within this general framework the commission has dealt with 3 specific
items: (1) the drafting of a declaration on the rights and duties of
states; (2) the formulation of the principles recognized in the Charter
of the Niiremberg Tribunal and in the judgment of this Tribunal; and
(3) the study of the desirability and possibility of establishing an inter-
national judicial organ for the trial of persons charged with genocide
or other crimes over which jurisdiction will be conferred upon that organ
by international conventions.17) 18)

15) The fact that ad hoc committees are sometimes called commissions
is probably accidental and without fundamental importance,

16) Thus e.g. Rule 150, cf. Rule 88, would seem to distinguish be-
tween committees and subsidiary organs, whereas the Interim Com-
mittee just mentioned calls itself a subsidiary organ.

17) See Statute of the International Law Commission, Resolution 174
(II), November 21, 1947; Report of the International Law Commis-
sion, 1. session, Off. Records G. A., 4. session Suppl. No. 10 (A/925).

18) The description given here of the organization of the General
Assembly deviates from that given in the UN’s own official exposi-
tions, see e. g. Yearbook (1946—47) 53 and Eweryman’s United
Nations (1948) 9—10. According to these a distinction is made
between four types of Committees:

(1) Main Committes (2) Procedural Committees

(3) Standing Committees (4) Ad hoc Committecs.

This division is not based on any definite principle. What could
be the basis for such a division?

5*



Chapter 4
THE SECURITY COUNCIL

The Security Council may perhaps be said to be the police
station of the United Nations. It has the main responsibil-
ity for the maintenance of peace and order, that is to say
for peace and security, in the international community.
True, it has not at its disposal its own forces to exercise
this responsibility. The idea is that the Council, as the
occasion requires, should order out the members to function
as police. However, the detailed agreements implied by the
Charter as a basis for this function, have not yet been nego-
tiated. Until this happens, Article 106 refers to concerted
action by the great powers on behalf of the organization for
the maintenance of peace and security. Seeing that, under
the present circumstances, there does not appear to be any
great prospect of such concerted action, the United Nations
are in fact for the present paralyzed in their exercise of
power, and the Security Council must be content to act as
best it can, using other means. Since, however, the highest
moral authority lies with the General Assembly, and the
power of action of the Security Council is further paralyzed
by the disagreement of the great powers and the veto rule,
it is understandable that the centre of gravity, even in polit-
ical matters, has tended more and more to shift to the
General Assembly.

As previously stated, the Council is one of the principal
organs of the organization, i.e. it is not subject to instruc-
tion and supervision by the General Assembly, apart from
the right of the latter to criticize as provided in Article 10.
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Composition.

In order that the Security Council may function accord-
ing to its purpose it is conceived as a small compact organ.
Under Article 23 it consists of eleven members, each having
only one representative. On the view that, in the nature of
the case, it must usually be the great powers that bear the
burden of acting as international custodians of order, these
have been given a privileged seat on the Council. The five
great powers are permanent members. The remaining six
are elected by the General Assembly. In the election of
these the factors to be taken into account are

(1) in the first instance the contributions of members of
the United Nations to the maintenance of international
peace and security and to the other purposes of the organi-
zation, and further

(2) equitable geographical distribution.

The latter factor makes it possible even for small states
which have no power worth mention to join the council.
The considerations coming into question, however, are stated
to be “special”, not exhaustive. Hence they merely indicate
a non-binding norm.

The election is valid for a term of two years. No retiring
member can be immediately re-elected. In this way the ar-
rangement known from the League of Nations with semi-
permanent membership for the benefit of certain states of
middle size has been excluded, and the possibility of smaller
states joining the council has been enhanced.

Scope and Nature of Powers.

The powers of the Security Council are restricted to pol-
itical matters but comprise all such, not only coercive meas-
ures according to Chapter VII but also the pacific settlement
of disputes according to Chapter VI.

The Council bears the primary responsibility for the
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maintenance of international peace and security (Article 24).
This is shown by the Council taking precedence over the
General Assembly in this field. Under Article 12 (1) the
latter cannot make any recommendation in a dispute or
situation as long as the Security Council is exercising the
functions assigned to it by the Charter in the matter in
question. Further the Council alone can make binding deci-
sions concerning enforcement action in accordance with
Chapter VII. Hence every question that requires such action
is to be referred to the Council by the General Assembly,
Article 11 (2).1)

Depending on their contents the resolutions of the Council
may have different degrees of authority. Resolutions under
Chapter VI for the peaceful settlement of disputes can never
pass beyond the stage of recommendation. On the other
hand, under Chapter VII the Council can make decisions
in a narrower sense, that is to say legally binding decisions,
calling for members’ participation in enforcement action in
the event of a violation or of a threat to the peace. Under
Article 25 the members have undertaken to recognize and
carry out the resolutions of the Security Council in this
narrower sense.?)

1) See further below, p. 153 f. The Council has also some organizational
powers relating to membership (Articles 4—6), the designation of
the Secretary-General (Article 97) and the election of members of
the International Court (Article 4 of the Statute).

2) The use of the word ““decision” in the Charter is very confusing.
In the rules for voting in Articles 18, 27, 67, and 89 the term is
obviously used as synonymous with any adoption of a measure, no
matter what its contents, hence also about the adoption of recom-
mendations. In Articles 40 and 94, on the other hand, the term is
expressly contrasted with recommendations and must mean the
legally binding adoption of a motion. The same sense seems implied
in Articles 41, 44, 48, and 49. Finally in the statute of the Inter-
national Court the term “decision” is used about various kinds of
decisions, sometimes equivalent to judgment (Article 59), sometimes
without any such sense (Article 16 and 17).
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But in another sense all the decisions of the Council, re-
commendations as well as actual resolutions, are binding.
Article 24 states that the members have conferred on the
Security Council the primary responsibility for the main-
tenance of peace and security and that they are agreed that
the Council in carrying out its duties under this responsibil-
ity acts on their behalf. While it may no doubt be said
about any organ that it acts on behalf of the organization,
it is here laid down that the Security Council acts on behalf
of the individual members. This in connection with the
above-mentioned responsibility conferred on the Council
can only mean that the single members are bound by the
decisions of the Council, having thus waived the right for
instance to resist, politically, a recommendation by the
Council for the settlement of a dispute or the like.

Voting.

The voting procedure of the Security Council was no
doubt the point which gave rise to most criticism and
conflict at the San Francisco Conference, and later to bit-
terness and disappointment. Attempts are still being made
to modify the right of veto, and many are of the opinion that
until a reform on this point is carried out there can be no
prospect of the Security Council functioning so as to fulfill
its obligations in the spirit of the Charter.

The Dumbarton Oaks proposals contained no rules on this
point, because the four great powers could not agree upon a
solution. It was only at the meeting at Yalta in February,
1945 that a formula was agreed upon which is now embodied
without amendment in Article 27 of the Charter.

Under this article three different rules can be applied to
the adoption of proposals.

The main rule, coming into operation if none of the devia-
tions are indicated, is that for the adoption of a proposal
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the affirmative votes of seven members are required, includ-
ing affirmative votes of all the permanent members (absolute
veto).

Decisions on proposals concerning procedural matters
require the affirmative votes of seven members (no veto).

Decisions on proposals under Chapter VI and Article 52
(3), i. e. cases concerning the peaceful settlement of disputes,
require seven affirmative votes, including affirmative votes
from all the permanent members of the council who are not
parties to the dispute in question, while any member who is
a party to the dispute must abstain from voting (conditional
veto).

Hence in all cases a qualified majority of seven out of
eleven votes is required. What varies is merely the right of
veto. The majority requirement increases automatically in
the last-mentioned situation, i.e. in decisions concerning
pacific settlement. Since every member which is a party to
the dispute is excluded from voting without the number of
affirmative votes required being diminished, the seven votes
will come to constitute an increasing percentage of the mem-
bers eligible to vote, the more members are concerned in the
dispute. This would seem to be technically indefensible. In
cases in which five or more members are involved the result
will be quite absurd, as the Security Council will then be
incapable of passing resolutions.?)

This aspect of Article 27 does not so far seem to have
been noticed, perhaps due to the fact that interest has cen-
tred round the veto rules.

The idea behind this rule is that agreement between the
great powers is the fundamental condition of organized co-
operation for the maintenance of peace. In the present state

8) The situation is by no means inconceivable. In the dispute about
the blockade of Berlin four of the members of the Council were
thus implicated. This was presumably one of the reasons why the
dispute was brought before the Council under Chapter VII.
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of the world no great power can be expected to be willing
to put its military machinery into operation in order to
enforce a resolution for which it has not been able to vote.4)
Any attempt to set the great machine going in circumstances
when the great powers disagree may bring about the opposite
result of that intended, may become the cause of war be-
tween the great powers instead of a step towards the main-
tenance of peace. These considerations, it is true, take us no
farther than to acknowledge the veto in cases where action
is required. But it is further protested, any resolution in a
political question may entail consequences not to be envi-
saged and become the first link in a chain of events com-
pelling the Security Council to set the enforcement machi-
nery in operation.’) Hence the veto rule must be extended
to apply to all political questions — if they are not of a
purely procedural character.

I do not think it can be denied that this system in itself
is based on a sound respect for facts, which differs in a
salutary way from the voluble but unreal treaties of the
Geneva idealism of the 20s. The only question is whether
the veto has not been given too wide a scope.

The system has produced greater disadvantages than anti-
cipated at any rate by the Western Powers. Of course from
the very first it was clear to everybody that the price paid
for the veto rule was that it precludes the use of the Charter
against any great power. Even though many feel aggrieved
that the latter will thus evade earthly justice, this concession
to realism would no doubt be well grounded if political
control of all the other powers could thereby be made the
more effective.

But it is at this very point that we find the greatest weak-
ness of the system. If the Charter is to funcion as intended

4) Cf. “Statement” of June 7, 1945, point 9, quoted in Goodrich and
Hambro, 218.
5) L. c., point 4.
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the assumption is that the five great powers are able to
co-operate in harmony and unity. If this is not the case, if
a deep chasm opens between the permanent members of the
Council, the organization will have no teeth in it not only
where great powers are concerned, but quite generally. And
when the veto is extended to comprise any political question
and not merely the use of the coercive apparatus, the Secur-
ity Council will lose all power to assert its authority.

It must be remembered that Article 27, like the Yalta
formula, came into being during the war under the influence
of an optimistic belief that the agreement and co-operation
which had proved possible during the struggle with the
common foe could be continued in peace time as well. The
Yalta declaration of February 11, 1945 concludes with the
following characteristic statement:

IX. Unity for Peace as for War, Our meeting here in the Crimea
has reaffirmed our common determination to maintain and strengthen in
the peace to come that unity of purpose and of action which has made
victory possible and certain for the United Nations in this war. We
believe that this is a sacred obligation which our governments owe to
our peoples and to all the peoples of the world.

Only with the continuing and growing cooperation and understanding
among our three countries and among all the peace-loving nations can
the highest aspiration of humanity be realized ~— a secure and lasting
peace which will in the words of the Atlantic Charter, “afford assurance
that all the men in all the lands may live out their lives in freedom
from fear and want.”

Victory in this war and establishment of the proposed international
organization will provide the greatest opportunity in all history to create
in the years to come the essential conditions of such a peace.

Such was the talk in 1945. Later developments have
proved them wrong. Thus the conditions for the far-reach-
ing right of veto have broken down.

There has been no want of warning voices. At the San
Francisco Conference violent objections were raised against
the Yalta agreement in many quarters. Criticism, led by Dr.
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Evatt, the Australian delegate, was directed especially against
two points.

In the first place it was demanded that the veto should
be limited to questions concerning enforcement action.t) It
was asserted that the Council had a duty, not simply a right,
to settle disputes, so that no member would have the right
to oppose resolutions aimed solely at pacific settlement. An
Australian amendment obtained 10 affirmative votes, 20
were against, and 15 abstained from voting, a result that
must be ascribed to the clearly expressed standpoint of the
great powers that the Charter would not be ratified if the
Yalta formula were not accepted unconditionally.

6) It appears from The Memoirs of Cordell Hull (1948) 1652 cp. 1663
and 1683 that the original American draft required the concurring
votes of all permanent members only on four categories of ques-
tions. “These were: the final terms of settlement of disputes; the
regulation of armaments and armed forces; the determination of
threats to the peace, of breaches of the peace, and of acts obstruct-
ing measures for the maintenance of security and peace; and the
institution and application of measures of enforcement.” It seems,
according to Hull, as if the subsequent discussions with the Russians
focused upon the question whether a party to a dispute could vote
in his own case or not. President Roosevelt was indefatigable in
stressing that a right to vote would be against all rules of civil
justice and the principles imbedded by the forefathers in American
law. Several personal messages on this question were delivered
directly to Stalin. (l. c. 1677—78, 1680, 1683, 1700, 1705). At
Dumbarton Oaks a compromise formula was worked out as a basis
for discussion according to which a party was deprived from voting
only so long as enforcement action was not involved. The voting
formula agreed upon at Yalta is almost identical with this com-
promise formula. Cordell Hull, however, nowhere mentions any
discussion with the Russians concerning the fundamental problem,
what kind of decisions require the concurrent vote of all the
permanent members. One gets the impression that the Anglo-Ameri-
can negotiators were sidetracked by the morally important, but
politically comparatively insignificant question of the right to vote
in one’s own case and for this reason neglected or forgot the polit-
ically really important question of the province of the veto.
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Second, clarification was demanded. On many points
doubts arose as to the practical application of the formula,
and it turned out that the great powers themselves disagreed
about its interpretation. A list of 23 problems was drawn
up with questions as to what would be the voting procedure
in each of these under the Yalta formula. The great powers
then consulted together and on June 7, 1945 issued a joint
“statement” for the interpretation of the voting rules.?)
This statement set forth general views but did not give the
desired clarity, as it only answered one of the 23 questions
directly. Further it voiced the optimistic view that it must
be considered improbable that any question of great im-
portance would arise in the future about which it might be
doubtful whether or not the veto should be exercised.

This “statement” was never actually approved and adopt-
ed by the conference, hence formally its contribution to the
interpretation is not legally binding. But it is obvious that
the greatest weight must be attached to this declaration on
which the major powers were agreed.

In answer to the repeatedly expressed anxiety that the
veto rule might lead to abuse by obstructing the work of
the Security Council the great powers here too gave frequent
assurances that this fear was unfounded.

In face of this optimism and firmness on the part of the
leading powers criticism had to yield. But later develop-
ments have proved in a most deplorable way that it was
not groundless. The Security Council has become a battle-
field of the policies of the great powers, and the veto right
has been used as a weapon in this struggle.

A counting®) shows that, by the end of 1947, 165 votings
had taken place in the Security Council on questions of
substance, i. e. questions to which the veto rule in Article 27

7) Reprinted in Goodrich and Hambro, 216.
8) Norman [. Padelford, The Use of the Veto, Intern. Org. 11 (1948)
227 £, 231,
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(3) can be applied. In 70 cases the required affirmative
votes were not obtained. Among the remaining 95 cases the
adoption of 23 was prevented by the exercise of the veto.
In 21 of these cases the veto was exercised by Russia alone,
in one case by Russia and France, and in one case by France
alone.

Perhaps these statistics do not mean very much. It must
be taken into account that the distribution of seats on the
Council means that Russia must often resort to the veto to
prevent a decision, while the western powers need only
muster five votes to achieve the same result, by virtue of
the majority rule.

The decisive thing is the way in which the veto has been
exercised in a number of cases.

In the case concerning the presence of British and French troops in
Syria and Lebanon (February, 1946) both these great powers declared
themselves willing to withdraw their troops. The only disagreement
referred to minor technical questions as to the time when and the rate
at which it should be done. Under these circumstances the majority of
the members desired a resolution in somewhat milder terms than that
first proposed by Lebanon. Russia defeated this proposal by its veto —
not because it did not desire the withdrawal of the troops, but because
the resolution was not comprehensive enough. The result was that no
resolution was passed at all. If England and France had not loyally
declared that they were willing to consider themselves bound by the
conditions laid down in the defeated proposal, the Council’s treatment
of the matter would have been quite ineffective.9)

A similar outcome was seen in the question of the Spanish régime in
April—June 1946, Poland here proposed that by joint action under
Articles 39 and 41 the members should be enjoined to break off diplo-
matic relations with Spain. The majority held the opinion that the
conditions for action under Chapter VII were not present and proposed
the recommendation of interruption of diplomatic relations as 2 measure
under Article 36. In this case too Russia exercised its veto, merely
because it did not consider the resolution far-reaching enough.10) It is
evident that none of the views put forward in favour of the veto right

9) Yearbook 1946—47, 341—45.
10) 1 c. 345—51.
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can render legitimate use like this, which is clearly only a political demon-
stration, without regard to the desire for agreement and at the expense
of interests the vetoing member himself shared.

With respect to the admission of new members, too, the Russian
veto has been vigorously exercised, in conflict with earlier promises,11)
in conflict with the rules for admission in Article 4,12) and evidently
for the purpose of preventing admission of states which might be
supposed to strengthen the position of the western powers in UN,

Even outside the above-mentioned clear cases of abuse, the Russian
veto has largely been exercised, not because Russia desired to oppose
resolutions which might be supposed to entail consequences for Russia
which that country did not wish to accept, but simply for the protec-
tion of Russian vassal states against measures taken by the organization
for the maintenance of peace and security.13)

The problems of interpretation to which Article 27 gives
rise must in the first place be concerned with the cases form-
ing exceptions to the use of the veto, i.e. “no veto” and
“conditional veto”.

(1) “No veto” comes into operation when the matter to be
voted on is a procedural matter. When is this the case?

To enable us to formulate the rule in this way, without
enumerating a list of the matters coming under that head,
it should be possible to give the word “procedure” a clear,
definite meaning according to general usage or scientific
theory, setting it apart from the treatment of matters of
substance and acceptable for the interpretation of Article
27. That, however, is not possible. The Charter itself in
Article 36 (1 and 2) uses the word “procedure” in the sense
of “course of action” for the settling of disputes (such as
arbitration and the like), i.e. about measures which are

11) In the Potsdam Declaration of August 2, 1945 the Soviet Union
declared itself willing to recommend the admission of Italy and
Finland (in addition to Bulgaria, Hungary and Rumania) when a
peace treaty had been concluded with these countries.

12) Sce above p. 43—45.

13) See Padelford, 1. c., 227 f., 237.
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clearly a part of the treatment of matters of substance. The
question will then arise whether it is possible to draw a
distinction between “procedure” in this wider sense and
“procedure” in a certain narrower sense in which the word
is used in Article 27 (2). This question must be answered in
the negative, so far as resolutions with regard to a concrete
case under consideration are concerned. All such resolutions,
from the resolution to hear a party and to establish a com-
mission of enquiry or the like, to the final settlement of the
case, form one continuous chain in which every single link
is a step towards the solution of matters of substance and
is therefore at the same time both a “procedure” and a
“treatment of matters of substance”. To contrast these con-
cepts in principle is absurd.

If there is to be any possibility at all of defining the term
“procedure” and giving it a definitive meaning there is no
recourse but to identify it with the abstract rules concerning
organizational technical matters, usually called “rules of
procedure”. These include the rules concerning the selection
of a president, the holding of meetings etc., rules as to
whether an interested party may be invited to take part in
a meeting (but not the concrete decision on this question),
etc.

This definition, in principle the only conceivable one,
cannot be used in the interpretation of Article 27. The result
would be that the veto would only be excluded in questions
of ordinary amendments of the procedure or in decisions
concerning the latter, e.g. concerning the selection of a
president, the appointment of a meeting place and the like,
which are entirely unconnected with any concrete case. On
the other hand, the veto could be exercised in the case of
any resolution aiming at a concrete case. Such an interpre-
tation of the term “procedure”, I maintain, cannot be used
to interpret Article 27, since it appears unambiguously from
the negotiations in San Francisco, particularly from the
“statement” issued by the great powers on June 7, 1945,
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that Article 27 (2) is to be applied — and the veto thus be
excluded — also in connection with certain decisions that
are items in the treatment of a concrete matter.!4) Thus the
“statement” has not accepted the only conceivable, really
sharp criterion. It seems rather to have attached import-
ance to the question whether the decision is directly con-
cerned with or in its consequences may be conceived to en-
tail enforcement action. But this view is quite vague and
in many cases of no use whatever.

Hence the result is that in the interpretation of Article 27
(2) we entirely lack any principle from which to start, if
we want to decide what matters are procedural and thus
not subject to exercise of the veto. Without perhaps realiz-
ing it, and at any rate without admitting it, the great powers
have in fact passed on to a casual enumeration — without
drawing up the list of instances which in that case is neces-
sary. Lacking the courage to make a decision they have
shirked a delicate problem in the hope that matters would
be sure to come out all right. But they did not come out
all right. The definition of the right of veto has already
caused many conflicts and is sure to give rise to more.!?)

14) Thus decisions on (1) inviting an interested state to participate in
the discussion; (2) to consider or discuss a dispute or situation
brought to the attention of the Council under article 35; (3) to hear
the partics in such a dispute; and (4) to remind the Members of the
Organization of their general obligations assumed under the Charter
as regards the peaceful settlement of international disputes.

15) Doubts may especially arise in regard to preliminary questions con-
cerning actual facts which condition the competence of the Council
in certain respects. Thus e. g. the treatment of all matters of sub-
stance under Chapter VI is conditioned by the existence of a “dis-
pute or situation likely to endanger the maintenance of international
peace and security.” Is the settling of the question as to whether or
not this condition is fulfilled a marter of procedure or a matter of
substance? The lack of clarity on this point and the fear of calling
forth a Russian veto by pushing matters to extremes underlie the
formal disagreements in the Iranian question. On the part of the
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Now it is by no means unheard of, and as a rule it is no
insurmountable disaster, that a legal rule is based on an
unclear and challengeable concept. Through the authorita-

U.S.A. it was attempted to get round the difficulty by passing a
resolution which, indeed, formally referred solely to the procedure
and came within that right to “consider and discuss” which cannot
be vetoed (cf. above note 14, point 2), but which by summing up
the discussion could with some justice be said actually to be a
camouflaged treatment of a matter of substance, see further Clyde
Eagleton, The Jurisdiction of the Security Council over Disputes,
40, Am. Journ. 1946, 513 {. particularly 528—33 and below p. 105.
— In a number of cases it is of importance whether or not a certain
state is party to a dispute. Experience has shown that implicated
powers are often decidedly reluctant to recognize the existence of
a dispute but at most will admit that there is a “situation”. Is the
deciding of this important question a procedural matter or a matter
of substance? In the Syrian-Lebanese case it was maintained by the
Egyptian representative that the question was one of procedure,
while the representative of the Soviet Union held the opposite view
(Yearbook 1946—47, 341). — Doubts may also arise with respect
to the estimation of the concrete contents of a resolution. It may
be, for instance, that a resolution which is in the main concerned
with a procedural matter is also thought to affect substantive issues.
At the meeting of the Security Council on June 26, 1946 a resolu-
tion was passed on the Spanish question with nine votes against
two (Russia and Poland). The president declared the resolution to
have been carried. The Russian representative entered a protest
against this, maintaining that the resolution was partly of a non-
procedural character. This question was then put to the vote. There
were eight affirmative against two negative votes (U.S.S.R. and
France), with one abstention (Poland). After this the resolution
must be regarded as defeated since the question as to whether or
not a matter is procedural is itself subject to veto, cf. the text
below p. 82. (Yearbook, 1946—47, 350). — According to the same
method (““double veto”) the Soviet Union in the 202nd meeting of
the Security Council on September 15, 1947 prevented the passing
of a resolution that a request (according to Article 12) to the General
Assembly that the Assembly make a recommendation on a dispute
or a situation in respect of which the Security Council is exercising
the functions assigned to it in the Charter, is procedural. S. C. Off.
Rec. 2. year 2390 f.
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tive interpretation of the Courts, a guidance in the appli-
cation of it will gradually grow up to remedy the defect.

The present case is otherwise. If there is a difference of
opinion as to whether a matter comes into one or the other
category the Council itself settles the dispute. But what is
the voting procedure in that case? As to this point the
“statement” lays down that this preliminary question is to
be decided according to the veto rule in Article 27 (3), which
must mean that the veto can be exercised against the deci-
sion to characterize the matter as a procedural question, with
the effect that the ordinary primary rule of Article 27 (3)
must be applied.t6)

Actually this means that the exception for procedural
questions in Article 27 (2) in the more detailed decisions of
the “statement” has only a morally binding force. Form-
ally any of the permanent members can legally, at any time
and in any question under discussion, dispute its procedural
character and then, in the ensuing voting, veto a resolution
in which the procedural character of the matter is estab-
lished. And after this the veto rule is applied to the matter
in question.!7)

(2) “Conditional veto” is used when the matter is con-
cerned with the pacific settlement of a dispute. A member

18) This happened in the Spanish question, sece note 15 at the end.

17) The representative of the U.S. in the Interim Committee says in his
report of July 15, 1948 on the Voting in the Security Council (doc.
A[578 Intern. Org. II1 (1949) 193) “that the San Francisco state-
ment had been abused by the Union of Soviet Socialist Republics
as regards the application of part IT of that document. The Soviet
Union had prevented the Security Council from declaring certain
items procedural which, under the Charter, were clearly procedural.
The San Francisco Statement was never intended to be used for
such a purpose. The purpose of part II of the statement was to
provide a method for determining how to settle the voting procedure
applicable to additional categories of decisions not specifically desig-
nated as procedural or non-procedural.”
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then can only vote — and a permanent member only exer-
cise the veto — on condition that it is not a party to the
dispute. Even though this rule will in most cases hardly
give rise to doubt in a bona fide application, it may never-
theless be eluded. The Charter throughout makes a distinc-
tion between a “dispute” and a “situation”. If now the
implicated permanent member holds that there is only a
“situation”, and that it has therefore a vote (veto), there is
here a preliminary question which must be settled by the
Council. It may be doubtful whether this preliminary ques-
tion is a substantive or a procedural issue. But in any case
this doubly preliminary question, according to the “state-
ment”’, is decided under veto regarding its characteri-
zation as procedural. If then the first preliminary question
as to whether or not there is a dispute is to be settled as a
question of substance, the permanent member interested can
exercise its veto with the result that it retains its right of
voting (veto) in the primary question of a pacific settle-
ment.'®)

Thus this exception to the main rule likewise has only
morally binding force. T he net result with regard to Article
27 (2 and 3) is, then, that a major power which would
disregard moral considerations can push through its wveto
against any resolution passed in the Security Council, with-
out exception.

(3) In connection with the application of the primary
rule concerning absolute veto the question has arisen whether
a resolution can be regarded as validly carried if one of the
permanent members has abstained from voting. On a literal
interpretation of Article 27 the question must be answered
in the negative. Article 27, as we saw, requires seven affirm-
ative votes including affirmative votes from all the perman-

18) In the above-mentioned report the Interim Committee has proposed
a definition of the term “dispute” for the purposes of Article 27
(3), see Intern, Org. II1 (1949) 201, 196.

6*
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ent members. However, a permanent practice has now
grown up according to which abstention from voting is not
regarded as involving the exercise of the veto, but the
resolution is considered valid despite the wording of Ar-
ticle 27.19)

The criticism of Article 27 voiced at the San Francisco
Conference has not died down since then. Experience has
only given it more weight. Countless deliberations have
taken place, and many proposals have been put forward in
order to find a more acceptable solution.

Such proposals as aimed at a formal amendment of Article 27 of
the Charter have not had any prospect of gaining adherents, in view
of the existing rules governing amendments which also allow the right
of veto against amendments to the Charter.

There would scem to be some chance of reaching an informal agree-
ment between the permanent members of the Council concerning the
rules for exercising the veto on the model indicated by the “Statement”
of the great powers dated June 7, 1945.

Committee 1 of the General Assembly took up the questiom, at its
very first session, while recently the Interim Committee has subjected
the voting rules in the Security Council to very close investigation and
analysis.

The Interim Committee’s report20) is based on a list comprizing 98
possible questions on which the Security Council might be called upon
to make decisions under the Charter or the Statute of the International

19) In the debate in the General Assembly (May 11, 1949) on the admis-
sion of Israel, Iraq objected to the Security Council’s recommend-
ation as being invalid on account of the abstention of the United
Kingdom, a permanent member, in the vote. The President of the
Assembly ruled that the recommendation must be accepted as a
recommendation of the Council within the meaning of the Charter,
Bulletin V1 (1949) 556—57. Probably the same rule will apply also
to the case of absence from meetings.

20) Reports of the Interim Committee of the General Assembly (5. Jan.
to 5. Aug. 1948). The Problem of Voting in the Security Council,
Doc. A/578, 15. July 1948 — Paris 1948.
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Court. On the basis thereof the Committee proposed that the General
Assembly should

(1) Recommend to the members of the Security Council that they
deem 36 items enumerated in the list of possible decisions of the Security
Council to be procedural and conduct their business accordingly.

(2) Recommend to the permanent members of the Security Council
that they agree that another 21 items on the list should be adopted by
the vote of any seven members, whether the decisions are considered
procedural or non-procedural.

The items indicated include among others:

— Recommendations for the admission of a state to membership.

— The question as to whether or not a decision is procedural under

the voting rule of Article 27 (2).
— Whether a question is a situation or a dispute under the voting
rule of Article 27 (3).

— All decisions concerning a pacific settlement under Chapter VI,

in so far as they have not already been designated as procedural.

(3) Recommend to the permanent members of the Security Council
that they agree among themselves to consult with one another before a
vote is taken, especially if their unanimity is required to enable the
Security Council to function effectively; and further to agree that they
will only exercise the veto when the question is of vital importance and
at any rate never because a proposal does not go far enough to satisfy
them.

(4) Recommend to the members of the United Nations that in agree-
ments conferring functions on the Security Council such conditions of
voting within this body be provided as would exclude the application
of the rule of unanimity of the permanent members.

After being dealt with in the political ad hoc committee of the
General Assembly, a resolution in accordance with these proposals was
passed by 43 votes against 6, with 2 abstentions, in the second part of
the third session of the General Assembly in New York in 1949, It
should be kept in mind, however, that we are here concerned with
various recommendations only, and that these will hardly lead to any
result unless all the permanent members of the Security Council are
willing to accept them. The attitude of the U.S.S.R. in this respect
will appear from the draft resolution it submitted on the same occasion,
in which the unanimity principle is mentioned as the most important
condition for ensuring effective action by the organization for the main-
tenance of peace, and in which it expresses confidence that in the future
the Security Council will seek to improve the possibility of adopting
concerted decisions by applying the method of consultation where
Decessary.
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Rules of Procedure.

Under Article 28 the Security Council — as appropriate
to a police station — is to be so organized as to be able to
function continuously. Each member of the Council shall for
this purpose be represented at all times at the seat of the
organization. The word “continuously” is not, however,
quite correct. Naturally there is not to be an unbroken watch
night and day. It simply means “at any time”.?!)

Periodic meetings are held twice a year at times fixed by the Coun-
cil. The president may summon a meeting at any time he deems neces-
sary, but the intervals between the meetings must not exceed fourteen
days. Further, he shall call a2 meeting at the request of any member of
the Council, and in some other cases.22)

The presidency of the Security Council is held in turn for one month
at a time by the members in the English alphabetical order of their
names.23)

States which are not members of the Council, even such as are not
members of the organization, can, if their interests are specially affected,
be invited to participate in the meetings of the Council, without vote,
according to the rules specified in Articles 31 and 32.

Organization.

Owing to the small number of members that go to com-
pose the Security Council, and to its limited sphere of
activity, the setting up of committees among its members is
not of the same importance as in the General Assembly. The
rules of procedure only establish one ordinary committee,
namely for the admission of new members.?4)

It is of greater importance that the Council may set up

21) It may also be interpreted to mean that the Security Council is in
continuous session, i. e, can be called at any time.

22) Rules of Procedure, 1—4.

23) R. of Pr. 18.

24) R. of Pr. 59.
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committees (commissions)?) for the discussion of special
questions (ad hoc) or set up subsidiary organs whose compo-

sition is not limited to representatives of the members of
the Council.26)

At its first meeting the Council appointed a committee for the pur-
pose of revising the rules of procedure (the committee of experts).27)

As other examples of #d hoc committees may be mentioned the
Commission for the Regulation of Armed Forces, the Balkan Commis-
sion, the Indonesian Committee, the Kashmir Commission etc.

The Atomic Energy Commission was established by the General
Assembly but comes under the Security Council and must be regarded
as a subsidiary organ, since besides the members of the Council it also
includes Canada.

Article 47 (cf. Article 26) lays down that a Military Staff Committee
is to be established consisting of the chiefs of staff of the permanent
members of the Security Council or their representatives, who shall
advise and assist the Council in all questions relating to the Council’s
military requirements, with a view to the maintenance of international
peace and security, the employment and command of forces placed at
its disposal, and the regulation of armaments and possible disarmament.
This committee then is not appointed by the Council but has its own
basis of authority and can therefore be termed an independent subsidiary
organ. Such organs are also styled special bodies.

25) The use of these terms is arbitrary and so cannot express any fund-
amental difference.

26) Article 29 and R. of Pr. 28.

27) Yearbook 1946—47, 410, 454,



Chapter 5
THE ECONOMIC AND SOCIAL COUNCIL

The main line followed in the functional distribution of
competences between the special bodies within the United
Nations is that political matters fall to the Security Coun-
cil, legal matters to the International Court of Justice, and
cconomic and social matters to the Council of that name
or, where the administration of trust territories is concerned,
to the Trusteeship Council.

The Economic and Social Council, however, occupies a
position quite different from that of the Security Council.
It is not, like the latter, a primary organ but performs its
functions under the authority of the General Assembly (Ar-
ticle 60). Besides acting on its own initiative, it also func-
tions as an executive organ for - carrying out, within its
competence, the resolutions of the General Assembly, (Ar-
ticle 66 (1)).

On the other hand, the comparatively small Council, com-
prising 18 states with one representative each, is by no
means meant to carry out the enormous, multifarious econo-
mic and social work. The specialized tasks are to a great
extent distributed among a series of subsidiary organs (called
commissions), set up by the Council and controlled by it, in
which other states too are represented. Further, the fact is
taken into account that there exist a great number of inde-
pendent international organizations within the UN, each of
them charged with certain tasks which by their nature fall
within the competence of the Council. In order to avoid
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duplication of work, the Council’s mission is only to bring
these organizations, which are then called specialized agen-
cies, into relation with the UN. The specialized agencies
— apart from the fact that they are not controlled by the
Council — function roughly as a group of special bodies
for the UN. The Council’s own task — beyond its super-
vising and co-ordinating functions — is then primarily con-
cerned with such matters as are not attended to by the
commissions and the specialized agencies.

Composition.

According to Article 61, the Economic and Social Council
consists of 18 members of the United Nations elected by
the General Assembly (by a two-thirds majority, Article 18)
for a period of three years. Each member has one represen-
tative who may be joined by deputies and technical advisers
if so desired. The Charter does not (in contrast with Article
23) contain any criterion for election, but the natural impli-
cation must have been that the industrially important states
should be represented on this Council. This means that re-
election can take place, which will make it possible for
certain important states to become quasi-permanent mem-
bers.

Scope and Nature of Powers.

The work of the Council is the international economic
and social co-operation defined in Article 55 as co-operation
for the promotion of

(a) higher standards of living, full employment, and con-
ditions of economic and social progress and development;

(b) solutions of international economic, social, health, and
related problems; and international cultural and educational
co-operation; and
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(c) universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction as to
race, sex, language, or religion.

In organizational matters it comes within the competence
of the Council to set up the necessary subsidiary organs
(commissions), to enter into agreements concerning co-opera-
tion with governmental organizations and co-ordinate their
activities, and to make arrangements for consultation with
non-governmental organizations.?)

The competence of the Council is always merely “advis-
ory”. It can never command, at most recommend, cf. Article
62,

As in the case of the General Assembly (cf. above p. 61), three
phases may be distinguished within this competence, namely (1) inves-
tigation, (2) discussion and criticism, and (3) recommendation. It is
expressly stated that the recommending function of the Council may
assume the form of drafting conventions (treaties) for submission to the
General Assembly, and calling international conferences, Article 62 (3
and 4).

In Article 56 it is said that the members pledge themselves
to take joint and separate action in co-operation with the
organization for the achievement of the purposes set forth
in Article 55 (mentioned above). This of course does not
imply that the recommendations of the Economic and Social
Council are not in fact recommendations but legally binding;
it is merely an extremely vague pledge to assume a “favour-
able attitude”. The members are not even obliged to
report on the steps taken to ensure the carrying out of the
recommendations of the Council (or of proposals made by
the General Assembly concerning matters coming under the
competence of the Council), but the Council may make
arrangements with the members to obtain such reports, Ar-
ticle 64.

1) Articles 68, 63, and 71,
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Voting.

Under Article 67 each member has one vote, and resolu-
tions are passed by a majority of the members present and
voting. In this quite unpolitical field the great powers have
neither voting nor membership privileges (as they have in the
Security Council) and no qualified majority is required (as
in the Security Council and in important questions in the
General Assembly).

Rules of Procedure.

The Council has at least two regular annual sessions but is also to
meet at the request by a majority of its members, by the General
Assembly or by the Security Council, acting in pursuance of Article 41.

It can invite a member of the UN to participate without vote in the
meetings on matters of special interest to that member. It may also
make arrangements for representatives of the specialized agencies to
take part without vote in the deliberations of the Council as well as of
its commissions, Articles 69, 70.

Organization.

In the Economic and Social Council, the work carried
out by committees composed of members of the Council is
not of the same importance as in the General Assembly.

The rules of procedure contain no indication of ordinary
working committees, but the Council has set up four such
committees:

(1) Committee on negotiations with intergovernmental agencies (the
president and eleven members).

(2) Committee on arrangements for consultation with non-governmen-
tal organizations (the president and five members).

(3) Agenda committee (the president, the two vice-presidents, and two
members).

(4) Interim committee on programme of meetings (the president and
five members).

Further, the Council has established various ad boc committees.
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The Economic and Social Council

Of far greater importance is the right, under Article 68,
to establish subsidiary organs which are not limited to the
circle of the members,?) and which in this case are termed
commissions. Fairly independently, yet under the instruc-
tion and supervision of the Council, these commissions
attend to various specialized tasks. At present there are
nine functional and three regional commissions with a total
of 191 members. This affords a possibility of including in
the work a large number of states besides those represented
in the Economic and Social Council itself, all according to
their special interests and qualifications.

These commissions are:
A. Functiona! commissions:

1.

Economic and employment (15 members elected in three groups
for two, three, and four years respectively). Its function is to
study economic problems for the raising of the standard of liv-
ing. It is especially to deal with questions of economic crises,
full employment, reconstruction of devastated areas, the economic
development of backward areas.

Transport and communications (15 members elected in three
groups for two, three, and four years respectively).

. Statistical (12 members elected in three groups for two, three, and

four years respectively). It is to deal with questions concerning
the improvement of the national statistical systems and their
correlation, the collection and dissemination of statistica! inform-
ation, and the improvement of statistical methods in general,
Human rights (18 members elected in three groups for two, three,
and four years respectively). It deals with an international de-
claration of the human rights (not binding) and a regular con-
vention of civil freedoms, freedom of information and the like;
further with questions of the protection of minorities and the
prevention of discrimination with regard to race, sex, language
and religion.

Social (18 members elected in three groups for two, three, and
four years). It deals with social questions in general, particularly
such as are not covered by any special agency.

2) In the Economic Commission for Asia and the Far East, there are

even states which are not members of the UN.
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6. Status of women (15 members elected in three groups for two,
three, and four years respectively). Its subject is the rights of
women in a political, economic, and educational respect.

7. Narcotic drugs (15 members elected for three years).

8. Fiscal (15 members elected in three groups for two, three, and
four years respectively). This commission deals with all interna-
tional financial problems, particularly with their legal, admini-
strative, and technical aspect.

9. Population (12 members elected in threec groups for two, three,
and four years respectively). Its function is to study fluctuations
in the populations and their connection with economic and social
conditions, as well as questions concerning migrations of popula-
tions.

B. Regional commissions.

1. Economic commission for Europe (18 members), ECE.

2. Economic commissions for Asia and the Far East (13 members).

3. Economic commission for Latin America (25 members).

The function of each of these commissions is to deal with the econo-
mic problems especially belonging to the regions in question. They are
provisional, and the Council for 1951 is to decide whether or not they
are to continue,

Connected with the Council are various independent sub-
sidiary organs (special bodies), i.e. whose existence is not
due to the unilateral resolution of the Council under Ar-
ticle 68, but which have a special legal foundation, giving
the Council a certain influence. These are:

1. The Permanent Central Opium Board composed of eight persons
appointed for five years by the Economic and Social Council in accord-
ance with the provisions of the 1925 convention as amended by the
Protocol of December 11, 1946. Its task is the general international
supervision of the trade in narcotic drugs.

2. The Supervisory Body, which in accordance with the above-men-
tioned convention is composed of four experts, one appointed by the
Commission on Narcotic Drugs, one by the Permanent Central Opium
Board, and two by the World Health Organization. Its task is to study
the estimates of the requirement of narcotics for medical and scientific
purposes of the various countries.

3. Tbhe International Children’s Emergency Fund, ICEF, — estab-
lished by the General Assembly but reporting to the Economic and
Social Council — and the United Nations Appeal for Children, (UNAC).
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Above at p. 53—56 we mentioned the number of specia-
lized agencies which, by agreement, have been brought into
relation with the UN.

Finally the Economic and Social Council is also connected
with a large number of non-governmental international
organizations, e. g. the International Chamber of Commerce,
the Inter-Parliamentary Union, the International Law Asso-
ciation, international peace associations, labour organiza-
tions, and many others, at present 73 in all.



Chapter 6
THE TRUSTEESHIP COUNCIL

The field of activity of the Economic and Social Council
as defined in Article 55%) is so extensive that it could seeming-
ly include all economic and social problems, in the widest
sense, affecting the government of colonies and former
mandated territories established under the Covenant of the
League of Nations. These problems are, however, in many
respects of a special kind, partly because they are coloured
by special ethnographical and cultural conditions, partly
because the general question as to the progressive develop-
ment of the colonial populations towards self-government
or complete independence is in a separate class. It has there-
fore been found desirable to set these problems aside for
special treatment and for that purpose a trusteeship system
has been established which, however, does not automatically
include every colonial territory but only such as have been
brought under the system by agreement. Its fundamental
idea is that under the agreement the administering authority
undertakes the administration, not as a right in its own
interest, but as a task for the promotion of the welfare of
the local population — in the same way as a guardian acts
on behalf of and in the interest of his ward.

But just as there is in the civic community a “public trus-
tee office” or other authorities which keep an eye on guard-
ians to see that they do not abuse their trust for their own

1) See above p. 89.
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benefit and at the expense of their wards, thus also in inter-
national relations — and perhaps even to a greater extent
— it is necessary to control the administering authority
which has undertaken to act as trustee for another nation.

It is this power of control which the Charter has given
to the Trusteeship Council. The latter, however, is only a
secondary organ which normally is subject to the authority
of the General Assembly,?) and in special cases to that of
the Security Council.?)

Composition.

Under Article 86 the Trusteeship Council consists of the
following members of the UN:

(2) The members which administer trust territories;

(b) such of the permanent members of the Security Coun-
cil as are not administering trust territories; and

(c) as many other members elected for three-year terms
by the General Assembly as are necessary to ensure that the
total number of members of the Trusteeship Council is
equally divided between those members of the UN which
administer trust territories and those which do not.

It may also be expressed as follows. Both as a trustee
and as a great power a state is an ex officio member of the
council and in addition so many members are elected as will
bring about the required balance.

At present six states have entered trusteeship agreements.
Consequently the Council has 12 members. Two of the
great powers (China and the U.S.S.R.) are not trustees.
Hence the number of elected members is four.

Each member of the Council appoints a specially quali-
fied person to represent it in the Council.

2) Articles 85 and 87.
8) Namely as far as “strategic areas” are concerned, cf. Articles 82

and 83.
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Scope and Nature of Powers.

It is not among the functions of the Trusteeship Council
to administer the territories brought under the system. The
administration is left to the authority designated by the
agreement. Nor is the Council to be a Court of Appeal
which can try or alter the administrative authority’s deci-
sions. Under Article 76 its sole function is to exercise super-
vision of the administration of the trust territory. In this
supervision the Council is guided by the objectives which
according to Article 76 underlie the Trusteeship System, as
these may be detailed in the agreement.

Among these aims are mentioned that of “furthering inter-
national peace and security”. This does not mean that it is
the duty of the Council to exercise political functions for
the maintenance of peace in accordance with Chapters VI
and VII. The task of the Council can never go beyond
supervision of the administration, and the only claim made
in the passage in question is that this supervision may also
aim at such organization of the administration as will pro-
mote international peace and security.

As it is, these aims accord well with the general purposes
of the UN in the economic and social field, with additions
following from the nature of the circumstances, especially
the regard for the progressive development of the people in
question towards (limited) self-government or (full) inde-
pendence.

Implicit in the right of “supervision” must be the right
of (1) investigation, (2) discussion and criticism, and (3)
recommendation, whereas there is no foundation for the
Council being able to make binding decisions in any case.

Article 87 specifies that in the exercise of its supervisory
function the Council can
a. consider reports submitted by the administering author-

ity;

7
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b. accept petitions and examine them in consultation with
the administering authority;

c. provide for periodic visits to the respective trust terri-
tories at times agreed upon with the administering author-
ity; and

d. take these and other actions in conformity with the terms
of the trusteeship agreements.

Voting.

Each member of the Trusteeship Council has one vote,
and decisions are made by a majority of the members present
and voting. While the great powers have thus (as in the
Security Council) a special privilege of membership, they
have no special privilege in voting. Nor is a qualified
majority required (as in the Security Council and, in im-
portant questions, in the General Assembly).

Rules of Procedure.

The Council meets in two regular sessions each year,
convened respectively in January and in June. Special
sessions are held by decision of the Council or at the request
of various organs or members.*)

Organization.

The Council may set up such committees as it deems
necessary.’) The rules of procedure do not prescribe any
ordinary committees, nor has the Council so far set up any
such. On the other hand, it has occasionally appointed ad
hoc committees, e. g. to make periodic visits to trust terri-
tories.

The Council has no right to establish subsidiary organs,
i. e. working organs not confined to the circle of members.

4) Rules of Procedure 1 and 2.
5) R. of Pr. 66.



Chapter 7
THE INTERNATIONAL COURT OF JUSTICE

According to Article 92 the International Court of Justice
is the principal judicial organ of the United Nations. It is
to function in accordance with the annexed Statute which
forms an integral part of the Charter.

We cannot here give an account of the provisions of the
statute governing the composition and function of the Court.
On this point the reader is referred to the exposition in my
Textbook of International Law. Here we shall merely offer
a few remarks on the position of the Court under the pro-
visions of Chapter XIV of the Charter.

The Dumbarton Oaks proposals expressed no opinion on
the position of the Court, but referred the question to a
committee of jurists which met at Washington in April, 1945.
There was here a difference of opinion on the fundamental
question whether the Permanent Court of International
Justice, established in 1920 and still existing, should be
reorganized, or a formally quite new institution should be
created. The latter alternative was chosen by the San Fran-
cisco Conference, especially on account of the rules governing
the election of the judges and of membership, the name being
at the same time changed to the International Court of
Justice. The Statute of the new Court is, however, in the
main identical with that of the old one.

While the earlier Court’s relation to the League of Na-
tions had not been quite clear, it was now established that

7*
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the Court is an organ of the United Nations and the Statute
an integral part of the Charter.

It follows that, as expressly stated in Article 93, each
member of the UN is ipso facto a party to the Statute of the
Court. This does not mean, however, that each member is
thus automatically subject to the jurisdiction of the Court.
Now as before this requires a special jurisdictional agree-
ment, which, however, can be entered into by a declaration
in accordance with Article 36 of the Statute. To facilitate the
transition it was also decided, by an addition to Article 36
of the Statute, that declarations made under the old Statute’s
Article 36 and still in force should be deemed as between
the parties to the present Statute to be acceptances of the
compulsory jurisdiction of the International Court of Justice
for the period which they still had to run and in accord-
ance with their terms.

That each member of the United Nations is ipso facto a
party to the Statute therefore only means that, being a mem-
ber of the United Nations, it is a party to the establishment
of the Court and that it has the right to avail itself of the
services of the Court, and the duty established by the Statute?)
to contribute financially towards its expenses.

The Court is not intended to monopolize the members’ litigation nor
are the members meant to have a monopoly of access to the Court. In
the former respect Article 95 states that nothing in the Charter shall
prevent members from entrusting the solution of their differences to
other courts by virtue of agreements already in existence or to be con-
cluded in the future. In the latter respect Article 93 (2) lays down
that a state which is not a member of the UN may become a party to
the Statute of the International Court of Justice on conditions to be
determined in each case by the General Assembly upon the recommen-
dation of the Security Council. By virtue of this decision Switzerland
has become a party to the statute. The conditions required were (1)
acceptance of the provisions of the Statute of the Court; (2) acceptance

1) Under Article 33 the expenses of the Court are to be borne by the
UN in the manner decided by the General Assembly.
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of all the obligations of a member of the United Nations under Article
94 of the Charter (i.e. especially to comply with the decision of the
Court in any case to which Switzerland is a party)2); (3) an undertaking
to contribute to the expenses of the Court.3) But the International Court
of Justice is even open to states which are not parties to the statute, on
conditions determined by the Security Council. The latter has laid down
the following conditions: The state in question shall previously have
deposited with the registrar of the Court a declaration by which it
undertakes, either in reference to a particular dispute or disputes or
generally, to accept the same obligations as those above for Switzer-
land, points 1 and 2. The Court then fixes the contribution to the
expenses to be paid by the state concerned in each particular case.4)

From the fact that the Statute of the Court is an integral
part of the Charter it also follows that it can only be amen-
ded by the same procedure as is provided in Articles 108 and
109 for the Charter. This is expressly stated in Article 69
of the statute. In Article 70 it is added that the Court shall
have power to propose amendments to the Statute through
written communications to the Secretary-General. The pro-
posal does not involve any obligation to put it to a vote.

Article 94 offers possibilities of coercive measures to give
effect to the judgments of the Court. First the self-evident
rule is stated that each member is bound to comply with
the decision of the Court in any case to which it is a party
(as a consequence of having submitted to the jurisdiction of
the Court). But further it is laid down that if any state
fails to do so the opposite party can submit the case to the

2) The reference is to “‘all”” obligations under Article 94, but it is, I
suppose, doubtful whether the latter cstablishes other obligations
than the one pointed out. If the Council makes a decision according
to Article 94, it seems to me most correct to say that the obligation
to accept and carry it out is established by Article 25. At any rate,
Switzerland by accepting all the obligations under Article 94 cannot
be deemed to have accepted any obligations to carry out measures
against any other state decided by the Security Council.

3) Yearbook 1946—47, 595.

4) Yearbook 1946—47, 411 and Statute, Article 35.
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Security Council which may, if it deems necessary, make
recommendations or decide upon measures to be taken to
give effect to the judgment. It should be noted that the
Council is quite free to decide whether or not it will do
anything in the matter. As the decision is made under Ar-
ticle 27 (3), no enforcement of a judgment in the case of a
great power will ever come into question.

This provision gives rise to no little doubt.

(1) Has the winning party, if the judgment is not complied with,
only recourse to the Security Council, or has it the right to resort to
war for the enforcement of its right? The corresponding provision in
the Covenant of the League of Nations, Article 13 (4), was interpreted
in the latter way. It must probably also be assumed, according to the
Charter of the United Nations, that sanctions are excluded against a
state whose material right has been established by judgment. In that
case — as also when the Council or the General Assembly in 2 recom-
mendation of peaceful settlement has approved the conduct of a state,
cf. below p. 117 — it would seem that the formal judgment as to who
is the aggressor must give way to a material evaluation of who is in the
right.5)

(2) Under Article 94 only “the opposite party” has recourse to the
Security Council, not the party refusing to comply with the decision of
the Court. Even if it is not very likely in the case of a court such as
the International Court of Justice, such refusal may be based on the
objection that the Court has acted ultra vires. If now the winning party
appeals to the Security Council and the losing party enters its protest
against this, can the Council decide this legal question?

(3) Of more importance is the question as to whether the power of
the Council to make “decisions” — which in contrast with “recom-
mendations” must refer to coercive measures according to Chapter VII
— goes beyond its powers under Chapter VII or is subject to the con-
ditions laid down in that chapter. The question may also be formulated
thus. Does Article 94 give the Council independent powers to order
cocrcive measures so as to give effect to a judgment, or can this only
take place as a political measure in so far as non-compliance will give
rise to a situation which is a threat to the peace? The preparatory

5) Cf. Constantin Vulcan, L’exécution des décisions de la Court Inter-
nationale de Justice, RGDIP (1947) 187 f.
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documents give no conclusive answer to this question. Since Article 94
(2) would have been superfluous according to the latter interpretation,
it seems to me most correct to assume, on a formal interpretation, that
there is an independent competence. This result is indeed most consis-
tent with the actual facts to be considered (the interest of the small
states) and the claims of justice.6)

Under Article 96 the Court can give an advisory opinion
on any legal question at the request either of the General
Assembly, the Security Council, or of other organs and
specialized agencies of the UN authorized by the General
Assembly, as far as legal questions arising within their scope
are concerned. Such authority has now been given to the
Economic and Social Council, the Trusteeship Council, and
all the fully established specialized agencies.

6) Concurring F. Blaine Sloan, Enforcement of Arbitral Awards in
International Agencies, 3 Arbitration Journal (1948) 145. Constantin
Vulcan, 1. c., is of the opposite opinion.



Chapter 8
THE SECRETARIAT

At first sight it may seem strange that in Article 7 the
Charter refers to the Secretariat as one of the principal
organs of the United Nations on a level with the others
mentioned in the preceding part.

The characterization would indeed be unwarranted if the
Secretariat were merely to be regarded as a clerical depart-
ement with no initiative of its own, whose sole function was
to report on meetings, make records, dispatch the corre-
spondence of the organization and carry out other similar
office work.

This, however, is far from being the case. Article 99,
which provides that the Secretary-General can bring to the
notice of the Security Council any matter which in his
opinion may threaten the maintenance of international peace
and security, shows quite clearly that the Secretary-General
is something more than a mere clerk. He is to have initiative
of his own in political questions, really an organic function,
which makes him a kind of exalted international inspector.
His initiative can be of importance in cases where, for
political reasons, the parties implicated in a dispute or
situation and outside states hesitate to act as “informers™
(Article 35).

Hence it is of importance that the Secretary-General
should be not only an able administrative officer but also
a prominent personage, able to maintain his position with
authority and tact. For this reason the General Assembly
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resolved prior to the appointment of the Secretary-General
that the terms of the appointment should be such as to
allow a man of eminence and high attainment to accept the
office.!) Further, the appointment was to be for five years,
being open at the end of that period for a further five-year
term. And finally the General Assembly, in view of the fact
that the Secretary-General was to be a confidant of many
governments, thought it desirable that no member should
offer him, immediately upon his retirement, any govern-
mental position, and that he for his part should refrain
from accepting any such position.?)

But even apart from Article 99 it has been made possible
for the Secretary-General to take initiative. In the rules of
procedure for the General Assembly, the Security Council,
the Economic and Social Council and the Trusteeship Coun-
cil®) the Secretary-General (or his deputies) have been given
the right to report orally or in writing upon any subject
under discussion. This has given the Secretary-General and
his staff an opportunity to exercise considerable influence
on the work of the United Nations. That the opportunity
only seems to have been used to a slight degree to date is
perhaps due to the fact that the attempt of the Secretary-
General to intervene in the Iranian affair was a failure,
since he then found himself opposed by the majority of the
Council.) This episode may be supposed to have weakened
his inclination to take initiative in the work of the organi-
zation; this can only be regretted, for experience would

1) The Secretary-General receives an annual salary of § 20,000, with
a further $ 20,000 for representation expenses.

2) Yearbook 1946—47, 613—14,

3) Rules 49, 22, 28, and 26 respectively.

4) Sec also Yearbook 1946—47, 332 f. Clyde Eagleton, The Jurisdic-
tion of the Security Council over Disputes, Am, J. 40 (1946) 530—
31, contends that the Memorandum of the Secretary-General cx-
pressed the juridically correct view, and that the rejection of it by
the Security Council was due to political considerations.
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seem to show the need of a central, impartial inspiration and
guidance, not least in the negotiations of the General Assem-
bly. It must be kept in mind, however, that it takes some
time to build up the standing and authority he needs if his
attempts in this direction are to be successful.

On the other hand, we should be going too far if we
regarded the relation between the rest of the organs and the
Secretariat as analogous to the relation between a parlia-
ment and the executive departments. The Secretariat does
not, like the latter, possess any independent executive power.
Apart from specific authorization its function is restricted
to the influence it may exercise on the resolutions before
they are passed, through information and advice.

Nor is any independent specialized competence assigned
to the Secretariat on any point — apart from Article 99 —
beyond or equal to the competence assigned to the other
organs.

It is a matter of course that it is the task of the Secre-
tariat to carry out all the technical office work in connec-
tion with the meetings and business of the organization.
Examples are: receiving, printing, translating, and distribut-
ing documents, reports, and resolutions; translating speeches;
writing, translating, and distributing the minutes of the
meetings; keeping the documents of the organization; pub-
lishing the yearly report; setting up and administering an
archive; sending out communications to the members etc. etc.

Considering all these things, it will be most suitable to
characterize the Secretariat as an advisory, subsidiary organ
(established by the Charter itself, and hence independent)
to serve all the other primary organs except the Interna-
tional Court of Justice (Article 98).

According to the decision of the General Assembly, the Secretariat
is organized so as to comprise eight departments, namely:

(1) Department of Security Council Affairs

(2) Department of Economic Affairs
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(3) Department of Social Affairs

(4) Department of Trusteeship and Information from non-selfgovern-

ing Territories

(5) Department of Public Information

(6) Legal Department

(7) Conference and General Services

(8) Administrative and Financial Services.

For the special service of the Sccretary-General and the co-ordination
of the work of the Departments an executive office for the Secretary-
General has also been established.

Each of the eight departments are supervised by Assistant Secretaries
General, one of whom has the character of a deputy to the Secretary-
General.

The Secretary-General is appointed by the General Assembly on the
recommendation of the Security Council, Article 97.

The staff is appointed by the Secretary-General under regulations
established by the General Assembly, Article 101 (1).

In the performance of their duties the Secretary-General and the
staff may not seek or receive instructions from any government or from
any other authority outside the organization. They must refrain from
any action which might reflect on their position as international officials
solely responsible to the organization.

Each member of UN undertakes to respect the exclusively interna-
tional character of the responsibilities of the Secretary-General and the
staff and not to seek to influence them in the discharge of their
responsibilities, Article 100.

These provisions do not cancel the nationality of the members of the
Sccretariat and their subjection to the jurisdiction of their own country.
In that sense the Secretariat is not super-national. But the states have
undertaken to respect the exclusively international character of the
function, This may become important, for instance, if a member of the
Secretariat during the performance of his duties as such carries out
actions which under the laws of his own country are punishable as
treason — e. g. if he takes part in the preparation of plans for military
action against his country under Chapter VII. In such a case the obli-
gation under Article 100 (2) will mean that his own country has under-
taken not to hold him responsible on that account.



Part 111
THE FUNCTIONS OF THE UNITED NATIONS

Chapter 1
ENDS, FUNCTIONS, AND PRINCIPLES

T'he “Purposes” of the United Nations.

In its first article the Charter of the United Nations con-
tains a statement of the purposes of the organization.

Before proceeding to record the contents of this Article,
however, it may be in place to consider the actual aim in
indicating the “purposes” of an organization.

It would perhaps be nearest at hand to define the purpose
as the ultimate result, the final object, which is desired from
the activity of the organization. I will call this the end
aimed at by the organization, in the same way as it may be
said, for instance, that a volunteer fire brigade has been
established for the end of fighting fire hazards in a parti-
cular district.

In stating the purposes of an organization, however, more
than this is usually meant. The statement may also include,
in broad outline, the kind of activity, the measures taken by
the organization to realize this end, which may perhaps be
promoted in many different ways. Fire hazards in a district
may be fought not only by providing effective means of
extinguishing fires but also by introducing appropriate build-
ing practices, by disseminating information about precau-
tionary measures, by penal rules and other arrangements to
eliminate the causes of fires. If the article concerning the
purposes of the organization is to provide a general frame-
work for and a guide to the activities of the organization,
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it must not only state the end aimed at but also the ways
and means by which it is to be reached. I will call this part
of the statement of purposes the functions of the organiza-
tion.

But even though a particular measure is in principle re-
cognized as a means to the end aimed at, this does not mean
that it can be carried out under all circumstances and at all
costs. For it may well be conceived that, besides promoting
the purpose it serves, it may also have other, undesired,
effects. When the purpose to be promoted is not regarded
as the only value in the world, there will always be the
question of weighing it against other values, and of the price
that will have to be paid for it. An effective way of fight-
ing fire hazards would no doubt be to prohibit entirely the
building of wooden houses, but it is quite possible that this
interference with building will be found too high a price
to pay. A comprehensive statement of purposes, therefore,
should also include an account of the other values to be
considered which will restrict freedom of action in the exer-
cise of the organizational functions. I will call this latter
part of the statement of purposes the restrictive principles
of the organization.

The complete scheme indicating the “purposes” of an
organization will then be as follows:

The purposes of an organization are

— to the end E

— to perform the functions F,, F, . ...

— while applying the principles Py, P, ....1)

Even though the provisions concerning the purposes of
the Charter have not been drawn up in formal accordance

1) The formula will be complicated if the organization aims at several
ends, each with its function. In the same way a particular set of
principles may be associated with each function. Examples of the
latter case will appear from what follows.
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with this scheme, it is not difficult to discover its separate
components in Articles 1 and 2.

Ends aimed at by the United Nations.

Under Article 1 (1) these are “to maintain international
peace and security”. That, then, is the ultimate purpose to-
wards which all the activities of the organization are to be
directed.?) The legal importance of this statement resides in
the fact that it is a guide to the interpretation of the succeed-
ing list of functions and to the performance of the functions
in practice. It must, then, always be kept in mind that all
powers conferred on the different organs have been given
for the exclusive purpose of maintaining international peace
and security.

The reference in this formulation to “security” as an
adjunct to “peace” indicates that the object must be not mere-
ly the maintainance of peace, so to speak from one day to
another, but also to develop the conditions of international
intercourse in a way that will afford the greatest assurance
that the peace will not be broken, or at least that any breach
of the peace will be nipped in the bud and prevented from
growing into large proportions. Only then will that “free-
dom from fear” be realized which was proclaimed as one
of the aims of mankind in the Atlantic Charter.

A limitation of the purpose is implied in the fact that
only “international” peace and security are mentioned. Thus
it falls outside the scope of the ultimate aim of the UN to

2) Formally, it is true, that purpose is only indicated in Article 1 as
the aim of the functions mentioned in paragraph 1. It is, however,
a justifiable assumption that the functions mentioned in paragraphs
2—4 have been established for the same purpose and not as ends in
themselves, cf. Article 55, in which the purpose of the international
economic and social co-operation is said to be “the creation of
conditions of stability and well-being which are necessary for peace-
ful and friendly relations among nations.”
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maintain peace and security within the individual states, cf.
the reservation made in Article 2 (7) for “matters essen-
tially within the domestic jurisdiction” of the individual
states. This does not warrant the conclusion, however, that
every civil war or revolution is cxtraneous to the organiza-
tion. That will not be the case if the domestic dissensions in
their further consequences involve a danger to the inter-
national peace. And this will often be so. Thus the civil
war in Spain 1936—39 could not be regarded as merely an
internal Spanish affair. But even so it is doubtful whether
the conflict can continue to be looked upon as an internal
affair if the rebels are able to consolidate themselves as a
so-called local insurgent party, establishing itself within a
certain region as an organized power under a local de facto
government. For such a local insurgent party is a subject
of international law, though with a limited status. Thus the
conflict would seem to have acquired international charac-
ter. In accordance with these views the Council has laid
down that the insurrection in Indonesia cannot be considered
merely a domestic Dutch matter.

Functions of the United Nations.

Just as the most obvious task of a fire brigade is to take
steps to deal with real or threatened fires, the primary
function of the United Nations as a guardian of the peace
must be to take steps to combat any real or threatened
breaches of the peace. I will call this its police function.

In Article 1 (1) this is expressed to the effect that it shall
be the purpose of the United Nations (to the end of main-
taining international peace and security) to take effective
collective measures for the prevention and removal of threats
to the peace and for the suppression of acts of aggression or
other breaches of the peace.

This police function is of a repressive nature, 1. e. it turns
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against the accomplished or threatened breach of the peace
and consists in preventing it or removing it by effective
means, 1. e. coercive measures.

We must not be misled by the fact that *“prevention” is also men-
tioned. The “prevention” here dealt with is essentially different from
that which aims at fighting the deep-seated causes that may lead to a
breach of the peace. It refers to a situation which has in it the direct
germ of a breach of the peace, and it consists of precautions of the same
kind as those employed in the event of an actual breach of the peace,
1. e. coercive measures. It is the same sort of thing that happens as when
the police not only arrest the thief caught in the act, but also the person
who is preparing to commit a burglary.

Essentially different, on the other hand, are the actual
preventive measures. These are directed against conditions
which, according to general experience, may be feared sooner
or later to cause a breach of the peace, and they do not in
any case consist of coercive measures, but in judicial and
social regulations. Here two stages may be distinguished:
first that connected with the external and immediate causes
of war; secondly that connected with the more deepseated
and intangible factors which may lead to a breach of the
peace.

The immediate cause of a war will normally be a dispute
between the parties, and the first and most “superficial” of
the preventive measures must consist in arrangements for
settling disputes between states (the settling function). It is
expressed in Article 1 in the passage “by peaceful means to
bring about . ... adjustment or settlement of international
disputes or situations which might lead to a breach of the
peace”. (By situations we must understand conflicts between
states in which the opposed interests have not yet been ex-
pressed in such precisely formulated demands and claims
that it can be described as a “dispute”. “The situation”, if
it is not adjusted, will normally pass into a “dispute” and
thus lies at a deeper level in the causal connection than a
“dispute”).
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When finally we come to the deep-seated causes of strife
and war, that is, to the conditions that give rise to conflicts
(situations and disputes) between states, opinions as to these
are so divided that the most diverse measures for the pre-
vention of war can be based on these different views. There
are, for instance, those who think that the capitalist system
of production will necessarily lead to war, and that the
object therefore must be to try to abolish this and replace
it by a socialistic economic system. Others think that only
a change of heart in harmony with the ideals of the Chris-
tian faith can bring about peace in the world. Others again
contend that the deepest cause is in the political structure
of the world with its multiplicity of fully sovereign states,
and think that the way to peace must be by the establish-
ment of a world state. Various other theories have been
advanced according to which the root of the evil is to be
found in deep-seated irrational factors of a psychological,
biological (particularly sexual), economic, political or social
nature.

The Charter of the United Nations, in its measures for
the prevention of war, has not based its provisions on any
of these problematical theories which chiefly indicate irra-
tional factors as the causes of war. Without committing
itself to a definite theory the Charter in the main keeps to
the obvious fact that distress, misery and social insecurity
are conditions favoring unrest and war. You may then
interpret this fact in terms of rational motives, saying that
men wage war from dire necessity, i.e. because of the in-
sufficient satisfaction of various (not merely economic)
needs, and in the hope of being able to secure advantages
to themselves at the expense of others by the use of force.
Or you may prefer with the social psychologists to assume
that frustation of needs leads to aggressiveness, the target
of the aggression often being unrelated to the source
of frustation. “People who are thwarted in their everyday

8
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needs for subsistence, economic security, personal status,
self-expression, etc., may become aggressive, and this aggres-
sion may frequently be directed at accessible and socially
approved targets, such as ‘foreigners’ or ‘enemy countries’.”2?)
In either case it is true that the distress could be fought down
more effectively if the states, instead of working each in its
own interest, united in co-operation for the promotion of
common interests; and that at the same time one of the
causes leading to war would be abolished.

It is, then, the sustaining idea in the United Nations’
programme for the prevention of war that the most import-
ant object (besides the settlement of disputes) is to promote
as much international co-operation as possible for the pro-
motion of the common interest in all areas of social life. If
it is possible in this way to bring about freedom from dis-
tress, one of the chief causes of war will have been removed
from the world.

In Article 1 (3) of the Charter this function — the func-
tion of co-operation — is thus expressed: “to achieve inter-
national co-operation in solving international problems of
an economic, social, cultural, or humanitarian character”,
cf. Article 55 (a and b), where the same aim is described in
more detail.

It may be doubtful whether the questions whose solution is here
under discussion can appropriately be characterized as “international.
It may easily suggest a conflict in interests. Such questions as improve-
ment of the standards of living, full employment, and conditions of
economic and social progress and development (Article 55 (a)) are not
primarily international but national questions. At best they become
international when they are dealt with through international co-opera-
tion.

The basic view here outlined has been taken over from
the League of Nations. On one point only has the Charter
gone beyond it and taken into consideration an irrational

22) David Krech and Richard S. Crutchfield, Theory and Problems of’
Social Psychology (1948) 587—88.
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cause of war, namely the dissolution of that moral and legal
respect for the individual which is expressed more fully in
the traditional doctrine of human rights and the fundamental
freedoms. It was this distintegration of a Christian-human-
istic tradition and the cynical profession of a belief in brute
force which set the Fascist states apart. Closely related to
this are race myths and race hatred. The Charter of the
United Nations is based on the idea that a mentality of
this type is a danger to peaceful intercourse between the
nations and that it must therefore be one of the tasks of
the organization to try to reinstate humanistic ideals in
men’s minds and to make the legal claims based on them
respected in the international Community.

In accordance with these ideals it is stated in Article 1 (3)
to be one of the functions of the organization “to achieve
international co-operation . .. in promoting and encouraging
respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language, or religion.”

In this connection we may also cite the preamble to the constitution
of UNESCO where the same idea has found a fuller and more forcible
expression:

“The Governments of the States partics to this Constitution on be-
half of their peoples declare

that since wars begin in the minds of men it is in the minds of men
that defences of peace must be constructed,

that the great and terrible war which has now ended was a war made
possible by the denial of the democratic principles of the dignity and
mutual respect of men and by the propagation, in their place, through
ignorance and prejudice, of the doctrine of the inequality of men and
races ... and

that a peace based exclusively upon the political and economic
arrangements of governments would not be a peace which could secure
the unanimous lasting and sincere support of the peoples of the world,
and that the peace must therefore be founded, if it is not to fail, upon
the intellectual and moral solidarity of mankind ....”,

The function here referred to is a ramification of the
co-operative function, distinguished by the fact that its
aims conform to the psychological prerequisites of the peace.

8t
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In addition to the specific functions set forth here, Article 1 (2)
contains a vague general clause. It is there laid down as a purpose
(function) “to develop friendly relations among nations .... and to
take other appropriate measures to strengthen universal peace.” Since,
however, in the chapters that follow the competence of the various
organs has been specifically defined with the sole exception of that of
the General Assembly, the general clause only has importance in rela-
tion to the latter organ.

Finally it is stated in Article 1 (4) as a “purpose” of the United
Nations that it is to be “a center for harmonizing the actions of nations
in the attainment of these common ends.” This indicates no new func-
tion in the above-mentioned sense. This “purpose” is merely a declara-
tion that organized co-operation has been established by the Charter
for the performance of the aforementioned functions to the aforemen-
tioned end.

The preamble of the Charter contains a statement of the purposes of
the United Nations in more ideologically coloured turns of phrase,
which in all essentials correspond to the statements in Article 1. Even
though the preamble of a treaty must in principle be regarded as a
binding part of the treaty,3) in the present instance there can hardly
be any doubt that for purposes of intcrpretation the more precise pro-
visions in Article 1 and in the subsequent articles establishing the
functions of the individual organs are to take precedence over the
preamble.

T he Restrictive Principles of the United Nations. — 1. Re-
spect for the Principles of Justice and International Law.

“Munich” has become the symbol of a policy which un-
scrupulously throws a small state to the wolves in the hope
of thus buying “peace in our time”. Is it permissible for the
United Nations to act on that principle or does law and

8) In a number of decisions the Permanent Court of International
Justice has given the preamble of a treaty constitutive signifi-
cance equal in principle with its articles, see e. g. the Lotus judgment
(Publ. de la CPI, Series A, No. 10 p. 17); advisory opinion No. 2
concerning the competence of ILO, Series B, No. 2/3 p. 25£.}; ad-
visory opinion No. 13 on the same subject (Series B, No. 13, p. 15,
18, 23).
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justice set a limit to the price at which peace may be bought?
The question was clearly posed at the San Francisco Con-
ference and the result was a divided answer, as indicated in
Article 1 (1). In the performance of their function for the
settlement of disputes the United Nations are restricted by
consideration for the “principles of justice and international
law”, but they are not so restricted in the performance of
their police function, i.e. as far as enforcement action for
the maintenance of peace is concerned.

The view dictating this answer to the problem is that
maintenance of order and the settlement of the underlying
dispute are two different things. Once the peace has been
broken it is the first task of the Security Council to separate
the quarrelling parties and restore peace, without being
hampered by any consideration as to which party is in the
right. The task of the Council is here quite the same as
that of the police. The police too separate and apprehend
the parties to a fight without first investigating which is the
culprit. Thus an aggressive state cannot paralyze the Coun-
cil’s activities for the maintenance of peace by asserting that
it is in the right. (An exception must no doubt be made in
case the material right has been authoritatively recognized
either by judgment or by the Council itself (or the General
Assembly) in a recommendation for a pacific settlement, cf.
p. 102 and p. 142). On the other hand, as we shall presently
see?) the Council is not bound to direct its coercive meas-
ures against the aggressor. These are not — like those of
the League of Nations — in principle “sanctions”. The
Council is only bound by considerations of effectiveness
(Article 1 (1)), but on the other hand, within these bounds
it is not cut off from considering the legal aspect, 1. e. it is
free, all things considered, to do what it thinks best to
counteract the breach of the peace at hand.

4) Below, p. 141.
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As to settling the dispute, the reference to “the principles
of justice and international law” cannot mean that the
settlement is to take place on the same basis as an actual
judicial decision. This would lead to absurd results, especi-
ally in the case af political disputes. It is merely intended
that the general conception of justice should be taken into
account on the same lines as what is usually called a decision
ex #quo et bono.?)

It should be noted that considerations of justice must also
be taken into account in the relations between individual
members in pacific settlement of disputes, Article 2 (3).

T'he Restrictive Principles of the United Nations. — 2. T be
Principle of Sovereignty.

Under Article 2 (1) the organization is based on the prin-
ciple of the sovereign equality of all its members. Linguistic-
ally the expression “sovereign equality” is not a happy
one. It is not “equality” which sustains the character of
sovereignty, but the states. “Equality as sovereign states” is
obviously what is meant.

This implies in the first place a recognition of the prin-
ciple of sovereignty as the fundamental principle of the
organization, and it is that aspect of the matter which will
be treated in the present section.

In addition to this general reference to the principle of
sovereignty the Charter contains in Article 2 (7) a provision
which is a special application of the principle. Hence we
shall discuss that provision first and thereafter revert to the
general principle.

Since an interpretation of Article 2 (7) is impossible with-
out considering its prototype in the Covenant of the League
of Nations Article 15 (8) and the equivalent provision in
the Dumbarton Oaks Proposals, Chapter VIII, Section A 7,

5) Cf. Ross, International Law, § 59 IV,
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these texts, to which we shall frequently refer, will first be
quoted.

Covenant Article 15, par. 8: If the dispute between the parties
is claimed by one of them, and is found by the Council, to arise
out of a matter which by international law is solely within the
domestic jurisdiction of that party (“laisse & la compétence ex-
clusive de cette Partie””), the Council shall so report, and shall
make no recommendation as to its settlement.

Dumbarton Oaks Ch. VIII A, 7: The provisions of paragraphs
1 to 6 of scction A should not apply to situations or disputes
arising out of matters which by international law are solely
within the domestic jurisdiction of the state concerned.

Charter, Article 2 (7): Nothing contained in the present Char-
ter shall authorize the United Nations to intervene in matters
which are essentially within the domestic jurisdiction of any state
or shall require the members to submit such matters to settlement
under the present Charter; but this principle shall not prejudice
the application of enforcement measures under Chapter VII,

Three questions will now arise:

(a) What are the circumstances justifying the plea of
“domestic jurisdiction” or “reserved matters”?

(b) What are the legal effects of this plea, if justified?

(c) Who is to decide whether or not such a plea is justified?

As to (a). As already mentioned, the model for Article 2
(7) is Article 15 (8) of the Covenant. That provision has a
history of its own. President Wilson, during a journey to
the U.S. after the first draft for the Covenant had
observed that American public opinion was strongly opposed
to League intervention in matters regarded as purely Ameri-
can. The questions in view were especially tariffs, immigra-
tion, citizenship, race discrimination, and the distribution of
raw materials. Owing to that opinion President Wilson
caused Article 15 (8) to be inserted — even this, however,
was not enough to secure the ratification of the Senate.

Now there is this strange thing about Article 15 (8) that
though the practical aim of the provision is fairly clear, the
text is based on a theory which is quite untenable. Obviously



120 Ends, Functions, and Principles

the intention is to safeguard the states against the possibility
that the Council, in a matter in which International Law
does not impose any restriction on the liberty of the states,
recommends a solution (for the settlement of a dispute) which
nevertheless — ex «guno et bono or from purely political
opportunism — restricts liberty of action. The aim of the
provision is then to preserve the spheres in which Interna-
tional Law, as it exists today, gives unlimited liberty of
action to the states.

Now this aim is supposed to be expressed in paragraph 8
in the statement that the decisive thing is whether the matter
comes within the state’s own or sole competence (jurisdiction).
The idea is that there are certain matters which by their
nature are purely national and therefore outside the compe-
tence of International Law. The idea of such a division of
competences between International Law and Internal Law
is of course — as has often been shown — quite illusory. The
implication would be a judicial system superior to both, which
does not exist. Every “internal” matter, particularly all the
examples cited, which can give rise to a conflict of interests
between states, may be conceived to be subject to interna-
tional regulation. Every formation of new customary law,
and especially every new treaty in these domains, affords an
example that international law is worming its way into a
sphere which was previously free.

The mistake then is that Article 15 (8) speaks of “a ques-
tion that under international law is solely within the domestic
jurisdiction of that party”, instead of speaking of “a guestion
in which the party, under international law, has unlimited
liberty of action.”

But something more is involved than a mere problem of
formulation. When we understand the matter properly we
see two important consequences.

First, the sphere of the so-called “domaine reservé” is not
absolute but in a double sense relative. It is relative in view
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of the general progressive development of international law.
Thus, for instance, previously but not now, a state’s treat-
ment of aliens was one of the matters which were not subject
to international regulation. Further, it varies from state to
state according as there exist, or do not exist, treaties con-
cerning the matter.

Second, the question as to whether or not a certain matter
comes under the reserved domain cannot be settled by simple
consideration of “the nature” of that matter. The question
is in itself a legal question, often very difficult, the reply to
which depends on a thorough examination of international
rules of customary law as well as treaty law.

The practical interpretation of Article 15 (8) expounded
here has been approved by the Permanent Court of Inter-
national Justice in the case of the nationality decrees in
Tunis and Morocco.b)

On this point, the Dumbarton Oaks Proposals took over
the formulation from the Covenant unaltered.

The final formulation of Article 2 (7), on the other hand,
contains the change that it is no longer required that the
matter be solely within the domestic jurisdiction of a state. It
is enough that the matter is essentially within this jurisdiction.
(“Compétence nationale d’un Etat” instead of “compétence
exclusive de cette partie”).

The above must mean that a protest may be entered if
the state in the main has liberty of action in the case in
question, and regardless whether there are certain non-essen-
tial restrictions of its liberty under International Law.

That change, however, is far from being an improvement.
On the contrary, it not only introduces great uncertainty in
its application but downright absurdities, which can hardly
have been realized.

The main point is that while it is reasonable to maintain,

6) Permanent Court of International Justice, Series B No. 4, p.p. 22 ff.
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with Article 15 (8), that the Council should not intervene
in a matter if the party concerned has an internationally
approved right to act as it pleases, it is entirely devoid of
reason to exclude the competence of the United Nations in
a question which is subject to a certain amount of inter-
national regulation. It must be irrelevant that in other
respects the matter is essentially one in which the state
enjoys liberty of action.

With a view to the requirement of essentiality Article 2 (7) may be
analyzed as follows. The insertion of this requirement must, unlike the
earlier formulation, imply that the matters are not to be judged on the
basis of the concrete dispute at hand but as an exemplification of a certain
type of case. For in the concrete case the requirement insisted on must
either be justified or not justified. The idea must be that the matter at
hand which gives rise to the dispute should be regarded as belonging, for
instance, to the type “questions of nationality”, “questions of immigra-
tion”, ““questions of the formulation of private intcrnational law” etc. etc..
The object will then be to decide whether or not the type of matter in
question can be said in the main to be subject to international regula-
tion. How this question is answered must again depend partly on the
number of demonstrable international norms of various kinds (pertaining
to customary law, to treaty law etc.) which apply to the case, partly
on the weight of the interference with freedom of action which is here
exemplified. We may expect the following consequences.

First, the decision will to a disagreeable extent be arbitrary. How
can international norms be counted or weighed? The flood-gates will
be opened to capriciousness and controversy, with the added risk that
the application of the article will become a question of politics, not of
justice. The uncertainty is further increased by the fact that it will
often be quite arbitrary under what category a concrete situation will
be considered to fall. Is a dispute concerning a person’s right to immigrate
under a treaty of immigration and settlement to be referred to the
category ‘“‘questions of immigration”, “the legal position of aliens” or
“interpretation of treaties”? As we know, the concrete can always be
classified under the abstract in many ways.

Second, if we are concerned with a type which — as e. g. ““questions
of nationality” or “questions on conflicts of law” — in the main has
not been regulated by international law, but where there is, precisely in
the case of this state, a single treaty regulating the question at issue,
the organization cannot — as it previously could — base its competence
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on this solitary norm, for the matter is essentially one of those in which
the state has liberty of action. But if the quarrel turns upon this very
treaty it is quite absurd to declare the organization incompetent. The
same is true of course of the individual norm which has another source
than a treaty.

The reason stated at the Conference for inserting the word “essenti-
ally” instead of “solely’” was “that the word ’solely’ is inadequate as
a test in view of the fact that under modern conditions what one nation
does domestically almost always has at least some external repercus-
sions”.7) This remark seems to imply that the interpretation is con-
cerned with the category and not with the concrete case. But that
implication is unnecessary. If it is given up there are no grounds for
the otherwise highly unreasonable change.

The consequences of the change are so downright absurd
that in my opinion it is necessary, in the name of reason, to
disregard the essentiality requirement and instead of “essen-
tially” read “solely” in Article 2 (7) and then apply the
interpretation to the concrete case, not to the category.

Further Article 2 (7) differs both from Article 15 (8) of
the Covenant and from Dumbarton Oaks Chapter VIII A,
by the fact that the reference to international law as a
standard for judgment bas been omitted. In support of this
it was stated that the rules of international law are too
vague to serve as an acceptable guide.’) But what then is
to be substituted? A political interpretation will be still
more uncertain and arbitrary. As it is, the result — pre-
sumably contrary to the intention — will be to narrow down
rather than to extend the scope of the objections. The result
of a political interpretation will easily be that the matter
— whether or not there is international liberty of action in
respect of it — will not be regarded as coming under the
reserved domain, because in view of its political importance
there ought to be a limitation on the liberty of action. But
it can hardly be conceived to justify the opposite result. The

7) Goodrich and Hambro, 74.
8) Op. cit., 74.
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practice is in accordance with this. The General Assembly
as well as the Security Council have repeatedly refused to
let the question of competence be decided by the Interna-
tional Court of Justice. This it has done precisely on the
view that the question is not only legal but also political, and
for fear that a purely legal decision would exclude the com-
petence of the organization. In the Spanish as well as the
Indonesian case the organization would seem to have started
from the conception that a question — whatever the result
of a purely legal judgment — cannot be regarded as a matter
of essentially domestic concern, if politically it gives rise to
a dispute or a situation the continuance of which is likely
to endanger the maintenance of international peace and
security.?)

In deciding whether a certain matter is subject to the national juris-
diction of a state, i.e. is a matter in which the state has unlimited
liberty of action, the United Nations’ Charter itself must also be taken
into consideration. Hence in matters legally regulated by the Charter
so as to impose definite obligations on the members (apart from the
obligation to seek the settlement of disputes) the reservation can never
be pleaded as an excuse for denying the competence of the organiza-
tion. Such matters are then no longer merely national. But this re-
course to the Charter cannot be carried so far as to exclude appeal to
Article 2 (7) on the ground that the case in question comes under the
competence of the organization according to the other provisions of
the Charter. In that way all limits to the competence of the organiza-

tion in “national questions” would fall away, and Article 2 (7) would
be quite devoid of meaning.

As to (b). The effect of a matter coming within the
reserved domain is

(1) that the United Nations, i.e. each of its organs, are
incompetent to intervene in the matter, apart from the
application of enforcement measures under Chapter VII.

9) Cf. Goodrich, The United Nations and Domestic Jurisdiction, In-
tern, Org. 111 (1949) 26, cf. 20, 23. Dons, Is the Question of Human
Rights a Domestic Matter, Jus Gentium 1 (1949) 77.
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(2) that the state in question is not bound to submit the
matter to settlement under the Charter.

With regard to the first point, it has obviously been
intended to give the plea of domestic jurisdiction a broader
application of more fundamental importance than was the
case according to the Covenant and the Dumbarton Oaks
Proposals. In these the protest could only be brought before
the Council of the League of Nations and the Security Coun-
cil respectively in reference to their activities for the settle-
ment of disputes. At the San Francisco Conference the
provision was moved from the chapter dealing with the
pacific settlement of disputes to the introductory articles
concerning general principles, so that in principle it can be
resorted to against any organ in the performance of any
function. The only limitation left then is the positive reser-
vation with respect to coercive measures and the expression
“intervene”. The question then arises as to what is implied
in the latter term.

It would be tempting!®) to believe that the expression
refers to the well-known international concept “interven-
tion”, by which is usually meant dictatorial interference in
the affairs of another state. However, it is quite clear that
this cannot be meant here. On the one hand, the intention
is beyond all doubt (cf. the historical evolution) that it
should be possible to enter a protest against the activities
of the organization for the peaceful settlement of disputes.
But that activity can never go beyond making recommend-
ations for voluntary acceptance and is not therefore of a
dictatorial kind. On the other hand, it must be equally
clear that Article 2 (7) is not meant to be used as a protection
against an injunction to the members from the Security
Council to use enforcement measures owing to a breach of

10) With H. Lanterpacht, Report. Intern. Law Ass. Brussels Conference
1948: Human Rights, the Charter of the United Nations, and the
Intern. Bill of Rights of Man, p. 18.
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the peace. For if so, the whole security system of the Char-
ter would be overthrown. But these injunctions actually do
interfere dictatorially in the internal affairs of the members,
in their economic and military systems.

There is hardly any reason to attempt a definition in
principle of the expression “intervene”, since a casuistic
analysis of the various possibilities will furnish sufficient
clarity.

On the one hand it is obvious that a protest can be entered
against the activity of the Security Council or the General
Assembly for the pacific settlement under Chapter VI. On
the other hand, it has been positively established that the
measures taken by the Security Council under Chapter VII
fall outside the range of objections concerning reserved mat-
ters. That is to say then, that if the way in which a state
organizes its domestic matters involves a threat to the peace,
consideration for liberty of action and “sovereignty” must
yield to the interests of peace. The Council can then inter-
vene with coercive measures. Finally, as already mentioned,
it is obvious that objections cannot be raised to the
Council’s injunction to proceed to such measures under
Chapter VII.

As a doubtful area there remains only the non-political
activity displayed in the social and economic field by the
General Assembly, the Economic and Social Council, and
the Trusteeship Council.

In favour of the assumption that protests can be entered
in these cases is the consideration that has led to the above-
mentioned shifting of the provision. The purpose was sim-
ply to make it a general principle, not limited to the func-
tion of adjusting disputes. Further it may be mentioned
that at the conference at San Francisco, in connection with
the drafting of the rules concerning the activity of the
Economic and Social Council, the following statement was
inserted in the report by the committee in question (II/3):
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“The members of Committe 3 of Commission II are in full
agreement that nothing contained in Chapter IX (Chapters IX
and X of the Charter) can be construed as giving authority to
the Organization to intervene in the domestic affairs of member
states.’’11)

Nevertheless this is unacceptable. The matters meant to
fall among the economic and social activities of the organi-
zation — standard of living, employment, health and cul-

tural conditions etc. — will to a great extent be decidedly
“reserved matters”. A right — as in the adjustment func-
tion — to enter a protest under Article 2 (7), in the case

also of mere proposals, would therefore practically render
impossible the work in these spheres.

Nor, we may take it, has this been intended. As spokes-
man for the sponsoring powers John Foster Dulles said at
the Conference that the intention in making Article 2 (7)
applicable to the economic and social field too, was to
require the organization to deal with the governments and
not to penetrate directly in the domestic life of the member
states.!?) But interpreted in this way the application of
Article 2 (7) becomes superfluons, because the Charter opens
no way at all in these fields for dictatorial intervention but
in all cases calls for negotiation and voluntary action.

On the other hand, it also seems difficult to assume that
Article 2 (7) should be without any importance whatever in
the economic and social domain. The most reasonable as-
sumption is probably that “intervention” is present when
a recommendation is pointedly directed towards a particular
country.’3) The question is not seen to have been definitively
settled in practice.!%)

11) Goodrich and Hambro, 191.

12) UNCIO, vol. VI, 508.

13) Thus also Dons, Is the Question of Human Rights a “Domestic
Matter”?, Jus Gentium 1 (1949) 82.

14) In the second part of the third session of the General Assembly the
question of the competence of the Assembly as to the treatment of
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The other effect mentioned in Article 2 (7) expressly refers
only to the obligation to submit disputes for settlement. It
means that the state in question is released from the obliga-
tion under Article 2 (3) and Article 33 (1) to seek a solution
by appropriate means in direct relation to the other party,
and is also released from the obligation under Article 37 (1),
if mutual agreement is not reached, to refer the matter to
the Security Council.

The complete exemption from all measures for reconcilia-
tion which follows from the rules of paragraphs 1 and 2
does not mean, however, that the state should therefore
have the right to assert its views and interests by force.
That is categorically excluded by Article 2 (4). Raising the
objection only means that the question is kept in abeyance
in the usual political game among the states, with the usual
pressures which may be brought to bear.

What are the interests behind these reservations for dome-
stic affairs? Why are the states, particularly the great
powers, so anxious to safeguard their “sovereignty” on this

Indians in South Africa and the trials of church leaders in Hungary
and Bulgaria was hotly debated. In both cases the defending state
denied the competence of the organization, maintaining that any
discussion of the matter would be an intervention within the mean-
ing of Article 2 (7). But although resolutions commenting upon the
matter were carried in both cases, and although the views of the
majority were partly based on the assumption that Article 2 (7) does
not forbid a recommendation pointedly directed at a particular
country, no definite conclusion may be drawn from those instances.
The resolutions in both cases refer also to obligations under special
treaties, and the implication may be that for this reason the matters
concerned are not questions within the domestic jurisdiction of the
states (Bulletin, VI (1949) 416f., 480f. and 576f.). The same
holds true in the case concerning Soviet wives of foreign citizens
in which the question was raised again. In this case the position of
the majority was partly founded on the assertion that the Soviet
Union action involved a violation of traditional practice with regard
to diplomatic immunities (l. c., 522).
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point, and to preserve their liberty of action? Why do they
oppose every obligation to seek or comply with the settle-
ment of disputes in this field?

Since “reserved matters”, according to the definition, are
such in which international law justifies unlimited liberty
of action, their fear cannot be a fear of subjecting the dis-
pute to a purely legal judgment. For in the given circum-
stances this could only be in favour of the state raising the
objection. Hence the only possibility to be feared would
be that the settlement ex equo et bono would end in deci-
sions going beyond what current international law now de-
mands. Hence the idea behind Article 2 (7) is an interest
in preserving international law at its present stage and
opposing a further development of it through the efforts of
the United Nations to regulate those things which are now
abandoned, in anarchistic fashion, to the struggle for pol-
itical power.

It is not difficult to determine which group of states is
interested in this. The major powers alone can reap benefit
from asserting the sovereignty principle and lawlessness at
the expense of the competence of the United Nations to
adjust disputes and a further development of international
law. From a legal point of view, Article 2 (7) is the guint-
essence of the tendency of the sovereignty dogma to resist
progress. But by the very act of investing the craving for
power with the alluring draperies of this ideology they have
succeeded in dazzling the small states — which have a
natural desire to be recognized as “sovereign” too — and
making them accept a standpoint at variance with their own
interests and the claims of law.

Imagine a dispute in which a small state sets up a claim against a
great power with respect to one of the “reserved matters” of the latter.
The great power is interested in entering a protest under Article 2 (7).
That means that all discussion concerning a pacific settlement is cut off
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and that the question is given over to power politics, which again means
that the small state has no chance of being heard.

If, on the contrary, the reverse is the case, it is at any rate doubtful
whether it will do the small state any good to plead the reservation of
“domestic matters”. It will then only be cxposed to political pressure.
In most cases it will presumably have better chances if it submits the
matter to the international organization for settlement.

As to (c). While Article 15 (8) of the Covenant expressly
established that the Council was to decide whether the protest
was justified, a similar provision has been omitted from the
Dumbarton Oaks proposals as well as from Article 2 (7).
This circumstance might be taken to indicate that it should
be the right of every state definitely to establish what mat-
ters were domestic.

Such a solution would, however, be catastrophic. It would
mean that the obligation to seek, and submit to, settlement
under the Charter of the UN would be just as insubstantial
as the obligations under the arbitration treaties of former
days with reservations for honour, independence, and vital
interests. It would always be possible for a state arbitrarily
to elude every obligation.

But the conclusion is unjustified as well. From the history
of the origin and evolution of the Charter it appears that
no one has thought of it. The omission of an authorization
for the powers of the organization is merely due to the fact
that the members could not agree as to whether the decision
should be in the hands of the organization itself or should
lie with the International Court.!3) Hence the only choice
is between these alternatives. In the absence of a positive
authorization for the powers of the International Court we
must fall back on the generally recognized rule that an
organ must itself decide the extent of its competence.

The result will be that if a protest is brought before one
of the organs of the UN it must be the organ itself that

15) See Kopelmanas, L’organisation, I, 242,



The Principle of Sovereignty 131

definitely decides whether or not the protest is justified by
the circumstances, This is indeed the practice that has been
adopted.

If the protest is brought before the Security Council the
veto rule will come into operation, since the question can
hardly be characterized as procedural. At all events, any of
the great powers may compel that result by vetoing the
characterization of the question as procedural, cf. the rule
in the “Statement”, point I1.16)

Through this rule of voting the practical scope of Article
2 (7) is greatly limited, no doubt in an unanticipated way.
The opposition of a single great power will render it imposs-
ible to put through the protest.!”)

If it is brought before the General Assembly, the Econ-
omic and Social Council or the Trusteeship Council the
matter is decided by simple majority, cf. Article 18, so here
the chance of the protest being heard is considerably greater.

Summing up, it may be said about the reservation in Ar-
ticle 2 (7) of the “domestic jurisdiction” of the states that
the provision is extremely vague. Theoretically it rests on
the mistaken notion that certain matters are by their nature
outside the competence of international law. Practically it
expresses an interest, hostile to progress, in preserving polit-
ical power by retaining the asocial character of international
Jaw and the liberty of action it fosters. The introduction of
the essentiality qualification, and the omission of a reference
to international law as a basis of judgment, tend to replace
legal judgment by political judgment. Free play is thereby
given to a far-reaching exercise of discretion and to arbitra-

16) See above p. 82.

17) Concording Kopelmanas, 1. c., 244—45; Goodrich and Hambro,
120, contrastingly contend that Article 27 (3) allows a permanent
member to prevent action from being taken on the ground that
Article 2 (7) would be violated.

9*
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riness, at the expense of the interests of justice. The prac-
tical scope of the provision is, however, greatly limited by
the power of the organization itself to decide whether or
not the plea of domestic jurisdiction is justified. In the
most important cases when the question arises before the
Security Council, the right of veto may be used against
acceptance of the plea. This circumstance tends to lend
further support to the political character of the judgment.
Article 2 (7) on account of its vagueness will often be a
well-suited instrument for any party seeking to elude the
authority of the organization. It has given and will presum-
ably still give rise to much dissension. As already mentioned,
the trend in practice has been to avoid efforts at a legal
interpretation of Article 2 (7), and to assert the competence
of the organization on a political basis. But it must be noted
that in those cases the interests of great powers have not
been involved.

Article 2 (7), as previously stated, is a special manifesta-
tion of the principle of the “sovereign equality” of the mem-
bers on which, according to Article 2 (1), the organization
is based, and which under Article 78 is also to apply to
direct relations between the members. The question will
then be what — beyond Article 2 (7) — is implied in this
as far as the principle of sovereignty is concerned.

The implication is that each member on entering the
organization possesses a. certain measure of sovereignty (self-
government). This follows from the fact that only states
can be members, cf. above, p. 43. On that assumption it is
established

(1) that the organization is not so constituted that it
cancels or limits the sovereignty of the member states, i.e.
that it has not on the model of a federal state established a
central authority which independently of the participating
states may act as a legislative or other legal body towards the
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citizens. The authority of the organization is in all cases
of an international character, i. e. it deals directly only with
states, the citizens being affected merely after a conversion
(perhaps automatic) into national law has taken place. This
aspect of the principle is clearly declaratory, 1. e. it recognizes
the remaining provisions of the Charter which fully bear out
the truth of the declaration;

(2) that the member states, unaffected by the Charter,
shall continue to enjoy the same rights and be subject to the
same obligations which under common international law
apply to “sovereign” states. According to the general theory
of sovereignty,!8) which must be supposed to have animated
the authors of the Charter, various “internal and external
sovereign rights” accrue from sovereignty, particularly the
right freely to determine all “domestic matters” and the
claim to respect for the person and territory of the state.
For purposes of interpretation it is unnecessary to discuss
the fact that it is an illusion to believe that anything at all
can be deduced from “sovereignty” as such, and that the
actual fact is that the rights (and duties) here in question
are simply such as belong to any state under international
law without any qualifications beyond its mere existence as
a state (its “sovereignty”), also called the fundamental rights
and obligations of states. The telling point for interpreta-
tion is merely that it is this complex of rights and duties
which was meant. This appears from the report of Com-
mittee I/1, according to which the following elements are
inherent in the sovereignty principle:

(1) that each state enjoys the right inherent in full sovereignty;.

(2) that the personality of the state is respected as well as
its territorial integrity and its political independence; and

(3) that the state should, under international order, comply
faithfully with its international duties and obligations.19)

18) Cf. Ross, International Law § 3.
19) Yearbook 1946—47, 19.
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This corroboration of “sovereign rights” cannot, however,
be taken as a precept binding for the interpretation of the
remaining provisions of the Charter. On several points the
Charter establishes far-reaching obligations which are in-
compatible with that liberty of conduct and independence
which in the general view accrue to sovereign states. Not
only are the states bound to act upon the commands of the
Security Council, even with regard to placing military forces
at disposal, but under given circumstances they must also
tolerate the application of coercive measures against them-
selves.

Hence this aspect of the sovereignty principle is also mere-
ly declaratory. It is declared that in the main the Charter
does not really curtail the current “sovereign rights”. Legally
Article 2 (1) is without any importance whatever. The pur-
pose of the provision is political. Precisely because the
Charter on certain points encroaches on what is tradition-
ally associated with the sovereignty ideology the sponsors
have felt impelled, as a reassurance, to insert a fundamental
(but non-binding) confirmation of the sovereignty principle
as one of the first maxims of the Charter.

The Restrictive Principles of the UN. — 3. The Equality
Principle.

Special care has been taken to establish the equality prin-
ciple, i. e. the principle of the equal legal status of the states
irrespective of their size, in the Charter (Preamble, Article
1 (2), Article 2 (1), Article 55 (1), Article 78). But the
privileges of the major powers — both as to the member-
ship in the Security Council and the Trusteeship Council
and as to voting procedure in the Security Council and
amendments to the Charter — are palpable and far-reaching
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violations of the principle. It is obvious that here too we
are only concerned with an ideologically motivated decla-
ratory principle in flagrant conflict with the actual facts.

T be Restrictive Principles of the UN. — 4. The Self-deter-

mination of Peoples.

By Article 1 (2) this principle is established as a guide
for the organization and by Article 55 for the relations of
members to each other. As generally understood it has
several bases.

In a territorial respect it means a right for a people or a
group (in a sociologico-ethnographical sense) to determine
the national dependency of the territory inhabited. On the
positive side this would mean a right to claim territorial
changes in accordance with the wishes of the population;
on the negative side it would mean that no territory could
be ceded unless confirmed by a plebiscite.

It is, however, quite impossible to define by any precise
or rational criterion the group to which this right should
belong. Consistently applied, the principle would demand
that the same right should be given to minorities within
minorities (e.g. Northern Ireland within Ireland) and so
forth, unti] each house or each farm could decide to what
state it would belong. It is obvious that this is nonsense.
Legally, therefore, the principle is without substance. At
most it may be regarded as a moral and political guide in a
negative sense, i e. it might be required that territorial
changes should be confirmed by a plebiscite. This considera-
tion prevented the victors in the First World War from
appropriating the German colonies, but induced them to
create the Mandate System which has now been replaced
by the Trusteeship System.

In a constitutional respect the principle means a right
for each state freely to choose the form of government under
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which it desires to live. Consistency would then demand
that the majority should have the right to choose dictator-
ship and despotism too. That, however, would be at vari-
ance with the respect for human rights and the fundamental
human freedoms which it is the duty of the organization to
promote. The principle must therefore presumably be lim-
ited in accordance herewith, cf. the Universal Declaration of
Human Rights of December 10, 1948, Article 21 (3):

““The will of the people shall be the basis of the authority of
government; this will shall be expressed in periodic and genuine
clections which shall be by universal and equal suffrage, and shall
be held by secret vote or by equivalent free voting procedures.”



Chapter 2
THE MAINTENANCE OF PEACE

If we follow the scheme set forth in the preceding chapter,
the primary function of the United Nations is the police
function towards the maintenance of peace. It is primary in
the sense that it is the most “superficial” and palpable func-
tion whose object is by effective coercive measures to combat
an actual breach of the peace, or to remove the threat of
such, 1. e. the imminent danger of a breach of the peace.

Before we proceed to a detailed account of the rules re-
lating to this it will be convenient, in order to draw atten-
tion to the leading ideas of the system, to make one or two
comparisons with the corresponding arrangement under the
Covenant of the League of Nations. It must be emphasized,
however, that the comparision applies to the arrangement as
originally established by the Covenant itself. In practice
several modifications were introduced, approximating the
system now established by the Charter of the United Na-
tions.

Comparison with the Covenant: Organized, not merely
Automatic Co-operation.

In order to make clear the difference between the two
systems I will begin by exemplifying how co-operation for
the safeguarding of common interests may be conceived to
take three different forms, representing three stages of unity.

Suppose that the inhabitants of a densely wooded district
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wish to co-operate for the purpose of combating the risk of
forest fires.

This may be done by an agreement making it the duty
of each person under definitely detailed circumstances (e. g.
when a fire has broken out), to take certain steps already
agreed upon (e. g. to come with fire-extinguishing appliances,
to allow access to his land and the like). I will call this
type of co-operation awutomatic co-operation, because it
comes into operation of itself, i. e. without the intervention
of an organ which authoritatively decides when and how
each member is to act. Each acts on his own initiative, and
it is necessary therefore that both the conditions and the
nature of his duty shall be definitely established in the
agreement. If a fire council is established, its only function
is to give advice and make suggestions with regard to the
performance of the duties. The rules concerning adoption of
resolutions in the council are thus of minor importance.

But it may also be supposed that the co-operation is ex-
tended so that a fire council is established which, when
occasion arises, has authority to decide what each is to do.
I will call this organized co-operation, because decisions as
to what is to be done are made jointly through an organ,
even if the execution is still left to the individual members
with the fire-extinguishing appliances etc. at their disposal.
The decision is a joint decision but the action is not collec-
tive. In this case the agreement establishes no other pre-
cept for the conduct of the individual members than that
they must obey the commands of the council. On the other
hand, the rules as to how resolutions are to be passed in the
council become of decisive importance.

Finally, it may be that the co-operation is extended to
the work of extinguishing the fire. A regular fire brigade
is established, which not only determines what is to be done
but also carries out the work with appliances procured by
the common means and with men directly under the author-
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ity of the fire council. I will call this highest type institu-
tionalized joint action.

If now we apply these typical concepts to co-operation
for the maintenance of peace in international organizations,
the first type corresponds to the arrangement under the
Covenant, the second type to the system of the UN, while
the third type denotes an ideal not yet attained.

For under the Covenant of the League the arrangement
was that the sanctions under Article 16 should automatic-
ally come into operation under the circumstances detailed
in Articles 12—15. It was for each member to decide when
these circumstances were present and then to act on his own
initiative. The Council of the League could make no bind-
ing decisions, nor direct sanctions, or on any point add to
the duties established by the Covenant. At most is could
give advice and make suggestions, and it was then of minor
importance that resolutions could only be passed if unani-
mous.

Under the Charter of the United Nations, on the other
hand, it is the Security Council which decides whether there
is a breach of or a threat to the peace and which then with
binding force for all — Articles 24 and 25 — decides what
steps are to be taken and by whom. Thus the Charter
contains no precepts directly binding the members to use
coercive measures in a given case. Everything depends on
the decision of the Council. For this reason it has been a
compelling necessity to abandon the unanimity principle
which would entirely paralyze the Council’s power of action.
But in order to safeguard the great powers which will have
to bear the main responsibility for the maintenance of
peace, the rule of a qualified majority and the veto of the
great powers has been introduced in Article 27.

On the other hand, execution of the decisions of the
Council still takes place through the individual states, not
by joint action. No international army has been established
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which is directly subject to the Security Council. Thus
there is only joint decision and planning, not joint action.
A real joint institutional maintenance of the peace is still
a hope of the future.

The wording of Articles 25, 41, and 48 shows clearly that steps for
the implementation of the resolutions of the Security Council are taken
by the individual states. It must be regarded as a mere misleading
phraseologyl) when Article 42 mentions that the Security Council may
take action by air, sea, or land forces. The Charter has not in view
the establishment of international fighting forces directly under the
Council’s control, and as long as this is not the case, the idea that the
Council itself could take action is meaningless.

The organized decision to adopt and carry out coercive
measures is in itself a considerable advance compared with
the automatic and mechanical system of the League, which
could too easily lead to a difference of opinion among the
members in their evaluation of the situation under discussion,
so that the action comes to nothing. On the other hand, the
veto rule means that the UN system of action is in a way
less efficient than that of the League: it is excluded at the
outset that it can be applied to major powers, and disagree-
ment among these will make it inapplicable in other cases
too.

Comparison with Covenant: Enforcement Action bas not
necessarily the Character of a Sanction.

The Covenant of the League drew a distinction between
lawful and unlawful wars. According to this distinction a
war was unlawful either on account of its aim (aggression
against territorial integrity or political independence, Article
10) or on account of formal procedure (violation of the
duty to seek a solution of the dispute according to certain
rules and to wait for three months after the result of this
attempt, Articles 12—15). In the latter case Article 16

1) Cf. below, note 12.



Comparison with the Covenant 141

pledged the members to take at any rate economic and other
peaceful coercive measures against the aggressor state. These
measures were generally termed sanctions, which indicates
that they were not mere police actions but had the character
of an upholding of law as a reaction against the state guilty
of a breach of law. The right thereby kept in view was
indeed not a deeper substantial right, but merely a formal
right under the rules of Articles 12—15 of the Covenant.
For it is not excluded that a state which attacks without
observing these rules may substantially have the law on its
side. The sanctions, then, were measures for the maintenance
of the formal rules of the Covenant directed against the
party which had been guilty of a breach of these rules.
The situation is different under the Charter of the United
Nations, which draws no distinction between lawful and
unlawful wars. The arbitrary use of force is absolutely
prohibited (Article 2 (4)). Only force used in the service of
the organization plus self-defence until the Security Council
has taken the necessary measures for the maintenance of
peace are lawful. All armed aggression — irrespective of
its aim and the procedure — is unlawful, therefore, as a
violation of the Charter. But the Charter contains no rule
that action under Chapter VII shall always be taken against
the combatant that must be regarded as the aggressor. For
under Article 39 the Security Council need not decide on
this question but may be satisfied with the decision that
there is a “breach of the peace” (and not an “act of aggres-
sion”). In that case the Council is free to decide against
whom the enforcement action shall be directed. It may then
take into consideration both the deeper substantial right and
practical means of ending the war most speedily. It is even
quite possible that the coercive measures may be directed
against both parties at once. If, on the other hand, the
Council has chosen to brand one of the parties as the aggressor
under Article 39, it must be assumed, in accordance with
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the expression in Article 1 (1) (“suppression of acts of
aggression”) that the Council is bound to direct the coercive
measures against the aggressor — irrespective of the deeper
substantial right. Compare with this the fact that consider-
ation for law and justice is not a restrictive principle in the
function of maintaining peace.?) Hence in this instance
action under Chapter VII — as under the Covenant — has
the character of a sanction intended to enforce the Charter’s
interdict against recourse to war.

The failure of the Security Council to brand one of the parties as

the aggressor may be supposed to be due to the following circumstances:

(1) The facts may be obscure in themselves or not properly elucid-
ated;

(2) There may be a difference of opinion within the Council which
according to the voting procedure prevents a resolution being
passed one way or the other;

(3) The substantial legal situation. Let us suppose, for instance, that
the Council in a dispute between states A and B has tried pacific
settlement by recommending a solution to the advantage of A,
but that B refuses to discharge its duty, and that A then resorts
to war against B. A is then obviously the aggressor, but the
Council would be in a peculiar situation if it were now to take
coercive measures against the state whose substantial right it had
itself formally recognized. Here the strain between formal and
substantial rights is so great that it seems impossible to disregard
the substantial basis and employ sanctions against the aggressor.3)
The Covenant had an express rule for such a situation, according
to which sanctions were excluded against a state that complied
with the unanimous decision of the Council, Article 15 (6).

On this point the system of the Charter of the United Nations is no
doubt more reasonable than the Covenant. It is more flexible. Even
though in practice the coercive measures would mostly acquire the
character of sanctions due to the formal guilt of the aggressor, an oppor-
tunity is yet left open for a freer exercise of discretion, also taking into
consideration the substantial right or the factors in the actual situation.

2) Cf. above p. 117.
3) The same must apply when the right of the state has been estab-
lished by a judgment, cf. above p. 102.
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The Relation between Chapter VII and Chapter V1.

In case of a breach of or a threat to the peace it is the
principal function of the Security Council to try to restore
peace by enforcement action under Chapter VII. But that
of course does not exclude an attempt at the same time to
settle the dispute which has given rise to the struggle by
pacific means under Chapter VI. Thus the two Chapters
do not exclude each other but deal with two aspects of the
same matter, the breach of peace (or threat to the peace)
and the dispute at the bottom of it.

This is indeed expressly emphasized in Article 39, which lays down
that the Security Council, under the said circumstances, shall “make
recommendations or decide what measures shall be taken in accordance
with Articles 41 and 42.” In the Report of the Committee concerned it
was expressly stated that the word “recommendation’ referred to pro-
posals for pacific settlement in accordance with Chapter VI. It is

added that this will especially apply to cases where there is merely a
threat to the peace.)

Under Article 24 it is the Security Council which has the
main responsibility for the maintenance of international
peace and security, and which also has the sole power to
decide upon action under Chapter VII. The rules relating
to this point will now be given in more detail.

T be Initiative.

Under Article 39 the Security Council comes into action ex officio.
But in addition there are several rules according to which a breach of
or a threat to the peace can be brought to the attention of the Council.
The effect of this is not that the Security Council is bound to take
action for the maintenance of peace under Chapter VII. Since, on the
other hand, the express warrant cannot be totally without any signi-
ficance, it must be supposed that the effect of a request to the Security

4) Goodrich and Hambro, 265.
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Council is that the Council is bound to go into the matter and decide
whether or not there are grounds for further action.

A matter may be brought to the attention of the Council by

(1) Any member with reference to any dispute, Article 35 (1).

(2) A state that is not a member, with reference to a dispute to
which it is a party, if it accepts in advance for the purposes of
the dispute the obligations of pacific settlement provided in the
Charter. Article 35 (2).

(3) The Secretary-General, Article 99.

(4) The General Assembly, Article 11 (3).

T'he Duties of the Members in their Mutunal Relations.

Under Article 2 (4) the members shall refrain, in their
international relations, from threat or use of force, whether
against the territorial or political independence of any state,
or in any other way inconsistent with the purposes of the
United Nations.

Article 51, however, makes exception for the “inherent”
right of self-defence, both individually and collectively, in
case of armed attack against a member, until the Security
Council has taken the measures necessary to restore inter-
national peace and security.

Self-evident as this exception is, it still threatens to render
the main rule illusory because, as is well known, it is often
difficult to say who is the aggressor, and nearly every war
is asserted by each of the combatants to be a defensive war
— for its own part. Profiting from unhappy experiences
with previous endeavours, the sponsors in the drafting of
the Charter have deliberately refrained from any attempt
to define the term “aggressor”.5) If, however, the Security
Council under Article 39 has branded one of the parties as
the aggressor, this must be binding for the interpretation of
Article 51,

The actual significance of Article 51 is not so much that

5) Goodrich and Hambro, 157.
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it establishes the “inherent” right to self-defence as that it
lays down that it can also be exercised collectively. This
prepares the way for regional defence arrangements, by
which the members — on the model of the Inter-American
Treaty of Reciprocal Assistance (the Rio Pact) of Septem-
ber 2, 1947,%) the Western European Union of March 17,
1948,7) or the North Atlantic Treaty of March 18, 19498)
— pledge themselves to come to each other’s assist-
ance if one of them is attacked. But there is presumably
nothing to prevent collective self-defence also comprising
help given without such previous agreement. This will
become of decisive importance if disagreement within the
Security Council renders concerted action impossible. Indi-
vidual members or groups of these may then be able to
intervene on their own account for the defence of the party
attacked. True, it must be conceded that this involves the
danger that the whole security system will collapse. If
different states have different views as to who is the aggres-
sor, and the Council also has not been able to reach a deci-
sion on this question, there is danger of an extensive war,
without this being contrary to the Charter. It should be
kept in mind, however, that the right to self-defence only
exists until the Security Council has taken the necessary
steps for the maintenance of international peace and secur-
ity. As things are, this limitation will hardly, however,
mean much in practice.

Steps that may be taken by the Organization.

The decisive condition for all further action under Chap-
ter VII is that in the opinion of the Security Council there
is a threat to the peace, a breach of the peace, or an act of

6) For the text see International Organisation 11 (1948), 202,
7) Text see 1. c. IT (1948), 427,
8) Text see l. ¢. III (1949), 393.

I0
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aggression. A formal resolution to that effect must there-
fore be passed before further steps can be taken. Here the
veto rule comes into operation, Article 27 (3).

In order to establish a breach of the peace or an act of
aggression it cannot be necessary that there has been open
military fighting. If, for instance, a great power occupies
a small country which owing to inequality of strength does
not resist, such a violation is also a breach of the peace.

The measures that can then be taken under Chapter VII
by the Security Council are these:

(1) branding one of the parties as the aggressor, Article 39;

(2) deciding what provisional steps shall be taken in accord-
ance with Article 40;

(3) deciding upon economic and diplomatic measures in
accordance with Article 41;

(4) deciding upon measures involving the use of armed
forces in accordance with Article 42.

The order of succession is not binding in any other way

than that a decision under (2) can only precede decisions
under (3) and (4).%)

Branding as an Aggressor.

This measure must normally be supposed not to be an
independent act but to be implied in the fundamental deci-
sion taken under Article 39.

As previously stated, this need not necessarily be the case.
If it happens, it has partly a moral effect, partly the effect
of giving the coercive action the character of sanctions
against the aggressor.

9) Article 40 further lays down that decisions under this article can
only be made before the Council makes the recommendations pro-
vided for in Article 39 — i e. concerning pacific settlement, cf.
above p. 143. This is devoid of all meaning and must therefore be
regarded as unwritten,
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Provisional Measures.

Under Article 40 the Security Council can, in order to
prevent aggravation of the situation, before deciding to take
steps in accordance with Articles 41 or 42,19 call upon the
parties to comply with such provisional measures as the
Council deems necessary or desirable. Such measures may
be: that the parties shall stop hostilities, withdraw their
troops to a certain line, place a certain area under inter-
national contro], etc. The Article has already repeatedly
been made use of in practice, e.g. during the conflicts in
Palestine.

Being external police measures under Chapter VII these provisions
are not intended to regulate the legal position of the parties. Article 40
states emphatically that they are without prejudice to the rights, claims,
and positions of the parties concerned. When it is said that the Security
Council shall duly take account of failure to comply with such provi-
sional measures, this does not refer to the activities of the Council for
the pacific settlement of disputes but to possible subsequent enforce-
ment action under Articles 41 and 42. Failure to comply with the re-
commendations of the Council must be taken into account in estimating
a party’s culpability as an aggressor, and hence also in respect of en-
forcement action.

Economic and Diplomatic Measures.

Under Article 41 the Security Council may decide what
measures, apart from use of armed force, shall be taken in
order to give effect to its decisions, and it can call upon
the members to apply such measures. These may include
complete or partial interruption of economic relations and
of rail, sea, air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic rela-
tions.

10) Cf. note 9.

10%
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The expression “to give effect to its decisions” is not well-chosen. It
seems to suggest that behind the decisions of the Council as to economic
measures there are other substantial decisions concerning the settlement
of the dispute which are now to be carried out by force. But this is
not the case. The Security Council has no authority to settle disputes
with binding force, and its activity for the maintenance of peace does
not take place in order to carry through resolutions previously passed
but is merely in the nature of a police action. The resolutions of the
Security Council under Article 41 are decisions as to the use of economic
measures for the restoration of peace, nothing else.

Otherwise the scope of the Council’s authority is clear
enough. It can decide
(1) whether or not any steps shall be taken. The phrase-

ology of Article 39 cannot mean that the Council is
bound either to make recommendations under Chapter
VII, or to decide upon measures according to Articles
41 and 42;

(2) what categories of economic measures shall be brought
to bear. It should be noted that the list in Article 41
is not exhaustive;

(3) against which of the parties the measures shall be direc-
ted, or if against them both, and

(4) what member states shall take part in the execution of
the decisions, Article 48 (1).

The efficiency of the economic measures will largely
depend on how far the United Nations will succeed in be-
coming a universal organization. If a not inconsiderable
number of states remains outside there will be a risk that
the economic boycott will merely lead to the commercial
intercourse being transferred from the member states to the
outside states, to the prejudice of the members’ interests
and the intended effect. In this connection we must,
however, recall Article 2 (6),11) which will possibly be used
to force outside states, too, to take part in the blockade.
Attempts of this kind will hardly be successful, however,

11) See above, p. 32.
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unless all major states become members of the United Na-
tions.

The economic measures have the added disadvantage that the burden
of initiating them may fall very unequally on the members, accord-
ing to the extent of their normal intercourse with the boycotted state.
A member’s economy may be largely based on trade with this very
state, while another member has hardly any economic contact with it.
In such cases recourse may be had to Article 50. Under that Article
any state, whether 2 member of the United Nations or not, which finds
itself confronted with special economic problems on account of the
carrying out of enforcement (or preventive) measures has the right to
consult the Security Council with regard to a solution of those pro-
blems. The formulation is very non-committal. Nothing is said as to
what the solution is to be. Since it likewise appears from Article 48
that the Council may exempt a state from participating in the economic
blockade — a solution which, be it noted, will hardly be practical —
it must be intended that the Council can award to the state in question
financial compensation out of the means of the organization, or call
upon the other members to come to the assistance of the distressed state.

Military Measures.

If the Security Council should judge that economic mea-
sures in accordance with Article 41 will be or have proved
to be inadequate, it may decide under Article 42 that
measures shall be taken!?) by the use of such air, sea, or
land forces as will be necessary to maintain or restore inter-
national peace and security. Such measures may include
demonstrations, blockade and other operations by air, sea,
or land forces belonging to the members of the United Na-
tions.

A. Duties of Members. — While the obligations of the mem-
bers to initiate economic measures under Article 41 are un-
limited, the same does not apply to measures involving the
use of armed forces. The problem has been left open in the

12) T use a wording here different from that of the Charter, cf. above
note 1, and below where the command is referred to.
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Charter, since it is laid down in Article 43 that a special
agreement or agreements are to be concluded. This has not
yet been done, and until it is, no duty at all is imposed on
the members. In the meanwhile the organization must fall
back on the transitional rule in Article 106.

Since the reference is to a “special agreement or agreements”, the
basis may, according to its form, be a joint agreement with all the mem-
bers or a number of agreements between the organization and individual
members, or a combination of both. They are to be made betwcen the
Security Council and members or groups of members (or all members)
and are to be ratified by the signatory states in accordance with their
respective constitutional processes, Article 43 (3).

This arrangement shall govern
(1) the numbers, types, degree of readiness and general location of the
armed forces to be made available to the Security Council, including
especially the contingents of air forces ready for immediate use;

(2) the nature of the assistance and the facilities, including rights of
passage, which are to be given.

B. The Authority of the Security Council. — As in the case

of the economic measures it is also the function of the Coun-

cil to decide:

(1) whether or not military measures are to be taken;

(2) of what they are to consist;

(3) against whom they are to be directed; and

(4) which member states are to participate in carrying out
these measures.

As to the last point it should be noted that it has been thought right
that such an important decision as that of a member taking part in a
military action with armed forces should not be made without the mem-
ber concerned being given an opportunity of stating its opinion and
taking part in the decision. Hence in Article 44 it has been laid down
that the Council, before imposing such an obligation on 2 member, shall
invite that member, if it so desires, to participate in the decision of the
Council concerning the employment of contingents of that member’s
armed forces. This rule does not apply to the request for “assistance
and facilities™.

Since the invited state takes part with the right of voting in the
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deliberations of the Council, the number of votes is increased from 11
to 12, but the voting procedure of Article 27 is retained unchanged. If
several states are invited, each state only has a vote in so far as its
own affairs are concerned.

‘While an economic boycott can be carried out by each in-
dividual state on its own account, the initiation of military
action, on the contrary, requires mutual co-ordination ac-
cording to a common plan. The Council has therefore in
this case further authority
(5) to give instructions for the carrying out of the opera-

tions, i.e. to undertake the strategic direction of all
operations.

In the preparation of such plans for the use of armed
forces the Council is assisted by the Military Staff Com-
mittee,'3) Article 46. Any member not permanently repre-
sented on the Committee shall be invited by the latter to be
associated with it when the efficient discharge of the Com-
mittee’s responsibilities requires the participation of that
member in its work.

The Military Staff Committee shall be responsible under
the Security Council for the strategic direction of all armed
forces placed at the disposal of the Council, Article 47 (3).

As to the command of the forces it is laid down in Ar-
ticle 47 (3) that this question is to be worked out later,
while in Article 47 (1) it seems to be implied that the com-
mand is with the Council (the Committee). These somewhat
vague provisions cannot, however, alter the conception in
principle. As long as the armed forces employed are na-
tional forces, as assumed at the end of Article 42, the com-
mand must, according to the definition, be national. The
soldier then owes allegiance to his national superiors alone,
and is only liable to punishment under the national military
code. The intention can at most be that the members in

13) Above p. 87.
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the contemplated later arrangement are to undertake inter-
national obligations by delegating the command to the Coun-
cil. But even in that case the command is and will remain
national in the last instance, as surely as a breach of this
obligation can only entail international effects for the state
and does not affect the national duty of obedience. The
individual soldier will be liable to punishment only for fail-
ing to obey his national superiors.

The facts may then be described as follows. The Council
(Committee) has the supreme strategic direction, and works
out binding common plans for carrying out the operations.
This takes place through the medium of the national com-
mand. The establishment of a common supreme command
is contemplated but the order to march given even by this
is only internationally binding, and therefore in order to be
made binding on the soldiers must be explicitly or tacitly
endorsed by the national command. A genuine international
army or “foreign legion”, i.e. a legion whose soldiers are
bound to obey the Security Council directly, has not been
envisaged in the Charter. The United Nations have not
the character of a federal state with its own military forces
under the immediate authority of the organization.

The Position of the General Assembly.

Chapter VII only mentions the Security Council as com-
petent to decide upon enforcement action for the mainte-
nance of peace.

Since resolutions passed in the General Assembly — apart
from organizational affairs — can never have any higher
degree of authority than that of recommendation, it follows
that the General Assembly will never be able to pass bind-
ing resolutions under Chapter VIIL.

A question which may become of the greatest practical
importance, owing to the way relations between the Council
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and the General Assembly have developed, is whether the
General Assembly will be able to exercise a similar function
by making recommendations not only to the Security Coun-
cil but directly to the individual members calling for en-
forcement actions. If this can be done it will be possible in
this way — in spite of resistance in the Security Council
with its veto right — to initiate measures and legitimize
actions which would otherwise be unlawful, possibly as a
war of aggression according to Article 2 (4).14)

It now follows clearly from Article 12 (1) that nothing
of the kind can happen as long as the Security Council is
exercising in respect of the dispute in question the functions
assigned to it in the Charter. The question is then narrowed
down to the cases in which the Council is not exercising its
functions.

Even though it was originally scarcely the intention that
the General Assembly should exercise any function of this
kind, there is, on the other hand, hardly anything in the
Charter to prevent it. This would only crown a trend to-
wards the political influence of the General Assembly, al-
ready far advanced and due to paralysis of the activities
of the Security Council because of the veto right and its
application.

The only provision which may give rise to doubts is the
statement in Article 11 (2) that the General Assembly shall
refer every question necessitating action to the Security
Council, either before or after discussion.

This provision may be understood to mean that recom-
mendations on such questions by the General Assembly are
excluded. In support of this interpretation it may be pointed
out that it would otherwise be superfluous.

A normal reading, however, would seem to favour the
interpretation that the provision is ex tato. Article 11 (2)

14) This co-ordinates and is supplementary to the right of collective
self-defence, referred to above p. 145.
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deals with the competence of the General Assembly in polit-
ical questions, and is composed of three stages. First, the
Assembly can discuss such questions; then (except as pro-
vided in Article 12) it may make recommendations. Finally
comes the passage dealt with here. There is nothing to
indicate that it has the character of a restriction on the right
to make recommendations. Hence it would seem most
natural to regard it as relating to a third stage, beyond both
“discussion” and “recommendation”, namely that of bind-
ing resolutions under Chapter VII. At any rate nothing to
the contrary can be inferred from the addition “before or
after discussion”. For it would be excluded to add “or be-
fore or after recommendations have been made,” since Ar-
ticle 12 (1) excludes the making of recommendations after
the matter has been referred to the Council.

If this solution is accepted it will be of decisive importance to
establish the scope of the reservation as to the exclusive competence of
the Council under Article 12 (1). The Council must satisfy the condi-
tion that it “is exercising the functions assigned to it in the present
Charter.” The question is whether this condition is satisfied once the
matter has been placed on the agenda of the Council or whether it is
further required that the Council should occupy itself more directly
with it. The technical need of a sharp criterion will, I think, compel
us to abide by the former possibility: as long as the matter is on the
agenda of the Council the General Assembly is excluded from making
recommendations.13) Then another important point will arise. Accord-
ing to what rules of voting is it to be decided whether a question shall
remain on or be removed from the agenda of the Council? In practice
it has been accepted that the decision is procedural, so that the veto rule
does not come into operation.16) This is of the greatest significance. The
result is that a single great power cannot prevent the General Assembly
from taking up the matter in accordance with the above, and making
recommendations on initiation of enforcement action under Chapter VII,

15) Otherwise Goodrich and Hambro, 169; Evatt, The United Nations,
123,
i6) S. C. Off. Rec. 2. year 2401—2405.



Chapter 3
THE PACIFIC SETTLEMENT OF DISPUTES

Among the functions designed to prevent war must first
be mentioned that of settling disputes, which is aimed
against the external and tangible causes of war.

At this point the International Court has its special role,
but only within a limited field. Firstly, a decision by the
Court is only a really appropriat means of settlement as far
as legal disputes are concerned, and most of the conflicts
which may lead to war are not of this character. Secondly,
submission to the jurisdiction of the Court has not been
made obligatory by the Charter but in all cases assumes a
special arrangement. More extensive measures for the settle-
ment of disputes are therefore necessary, particularly with a
view to political disputes.

For that function too the Charter has assigned the main
responsibility to the Security Council. Chapter VI, which
contains the detailed rules concerning settlement, only men-
tions the Court incidentally.

The Flaws of the System.

It might have been expected that a strong authority had
been assigned to the Security Council on this point so as to
strengthen the peace in the world by making the Council a
universal arbitral tribunal which could authoritatively settle
all political disputes. By this means the Security Council
might become that organ of peaceful adjustment of which
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the world is so greatly in need owing to the static character
of international law.

That, however, is by no means the case. If we compare
Chapter VI with Chapter VII, we are struck by the remark-
able weakness of the content of Chapter VI.

In the first place the Security Council has in no case any
authority to settle a dispute with binding force. Hence it
can never exercise any activities having the character of
(political) arbitration, but at most make non-binding recom-
mendations, i. e. mediate.

Secondly, the Council has no independent right to this
limited activity. Under Article 37 it can only do so when
the parties — or one of them — submit the matter to the
Council. Only when there is a threat to the peace so that
recourse can be had to Article 39 can the Council make
recommendations even if the parties have not called upon
it for assistance.

Thirdly, it might at any rate be expected that parties
calling upon the Council might demand that the Council
make an attempt to settle the conflict by making a recom-
mendation for its solution. For this would seem to be the
logical counterpart of the categorical interdict against the
parties themselves resorting to force, Article 2 (4). This is
indeed the case within the state. As a counterpart to the
interdict against citizens exercising their own justice there
is the right for them to have their disputes settled by the
law courts and the legislative power. But under the Charter
the Security Council has no such duty. Not only may it
under Article 37 (2) confine itself to recommending to the
parties a course of action by which they can settle the
dispute themselves (Article 36); it may even entirely refuse
to take up the matter if it does not deem that a continuance
of the dispute is likely to endanger the maintenance of
international peace and security.

There is something strangely incongruous in the meagre
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scope of the power and duty of the Security Council to
bring about a peaceful settlement compared with its con-
siderable power under Chapter VII to order enforcement
measures in case of a breach of the peace. It would have
been reasonable if the Charter had primarily given the
Council the power and duty to say to the states (apart from
the great powers, cf. the veto rule) that things must be
arranged in such and such a way, and further, as a supple-
ment to this, had given the Council power to enforce its
decisions. As it is, the Council can order coercive measures
to be used (or make recommendations concerning settle-
ment) when the peace is threatened or broken, but before
it has come to this the Council has no independent authority
even to make recommendations for the settlement of dis-
putes. The state, on the other hand, has no right to have its
claims adjudicated. Thus the state, if its claims are not
voluntarily recognized, is expected to accept passively the
status gquo. This attitude is at variance with the dynamics
of progress. It cuts off all peaceful adjustment which is not
based on mutual understanding and is in reality an invita-
tion to war. Only on the threat or outbreak of war does
the Council come into action with independent power to
settle the dispute and extinguish the fire.

It will appear from this that the Security Council lacks
all power to carry through an authoritative peaceful adjust-
ment, or an independent power and duty even to make
timely recommendations for peaceful adjustment, and that
in principle the enforcement machinery always aims at
maintaining the existing state of affairs. Only in so far as
the conditions are altered voluntarily or by the unlawful
use of force will the new conditions be accepted as a new
de facto state of affairs with a claim to protection.

This utterly static conception of the peace-preserving
function of the organization is the greatest technical defect
of the Charter. It is not — like the veto rule — founded
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on political difficulties of great weight. A far more effect-
ive system of pacific settlement could have been established
without any great difficulty. As will be mentioned below,
this is only in some degree remedied by the powers assigned
to the General Assembly.

It has been characterized as a great advance that the
United Nations, at the San Francisco Conference, were
furnished with the “teeth” which the League of Nations
lacked. Perhaps that is so. But it seems to me that it would
have been more important, and at any rate the necessary
condition for the proper function of the teeth, that the
United Nations had been given a tongue with which to
speak with authority. Then it might afterwards use its teeth
to claim respect for its jurisdictional power.

T be Initiative.

The same applies to this as was said above on p. 143
about initiation of coercive measures, but with one essential
qualification. The Council cannot ex officio intervene in a
dispute and propose conditions for its settlement. That step
implies that the parties to the dispute (or one of them) has
submitted the matter to the Council (Article 37). As already
mentioned, it must be considered regrettable that the Coun-
cil is thus without independent powers on this essential
point.

Duties of the Members in their Mutual Relations.

These are two: first the parties to a dispute are to try to
settle it themselves by pacific means; then, failing this, they
are to submit it to the Security Council.

The first of these duties is laid down in Article 2 (3) and
33 (1).

While the former provision is couched in general terms, the latter
only speaks of “any dispute, the continuance of which is likely to
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endanger the maintenance of international peace and security,” subse-
quently referred to as a ““dangerous dispute.” The article must then be
understood to mean that the duty in itself applies to any dispute, but
only as a moral duty in accordance with a lex imperfecta, all legal
effects decreed in Chapter VI being contingent on the presence of a
“dangerous” dispute. Under Article 34 it is the Security Council which
is to decide whether or not that is the case, and it can then urge the
parties to try to settle the dispute, Article 33 (2).

The duty of the members to achieve a settlement does not
really mean much because it is so vague in its contents that
it is in fact nugatory. According to Article 33 (1) members
are to seek a solution by negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, resort to re-
gional agencies or arrangements, or other peaceful means of
their own choice. The choice then lies with the parties them-
selves, 1. e. they are to agree about the course of action. But
if they are agreed, it is unnecessary to speak of a duty, and
we certainly cannot reasonably speak of any duty to agree.
Hence the provision is in reality devoid of meaning. Since
under general international law a state is considered bound
to comply with a request for negotiation, its only effect is
that the parties are compelled to try the channel of negoti-
ation and thus are not allowed to shelve the dispute. The
injunction of the Security Council under Article 33 (2) has
indeed no other effect than that of reminding the parties of
their duty to negotiate.

The second duty, the duty of submitting the matter to
the Security Council if the parties’ own attempts at a settle-
ment fail, is established by Article 37 (1). This Article does
not mean much in reality either. The contents are definite
enough, but it is entirely in the hands of the parties them-
selves to decide when the condition, that their own attempt
has failed, is filled. Hence if they agree, they can always
keep the Council from interfering on the plea that they
have not yet entirely given up hopes of reaching a settle-
ment. The Council has no power to intervene on this point.
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Even if the parties admit that they are not able to settle
the dispute, the Council does not acquire any competence
in the matter under Article 37 (2) if they sull fail to submit
the question to it. If, on the other hand, one of the parties
declares further negotiations to be futile, the duty of sub-
mission is indicated, and that party’s submission of the
matter to the Council must take effect under Article 37 (2),
whether or not the other party agrees to it.

Steps that may be taken by the Organization.

The decisive condition determining all further measures
under Chapter VI is that in the opinion of the Security
Council the dispute or situation is “dangerous”, in the sense
that its continuance is likely to endanger the maintenance
of international peace and security. No formal resolution
is required here, however. If the question is put to the vote,
the veto rule — for the reason mentioned below — does not
come into operation.

The Security Council may investigate any dispute or
situation!) with a view to ascertaining whether the dispute
or situation must be regarded as “dangerous” (Article 34).
An actual enquiry is not necessary, however, if the Council
considers it sufficiently clear from the circumstances at
hand that the dispute or situation is “dangerous”. Accord-
ing to the “Statement” the veto rule comes into operation
at the decision concerning an investigation.?)

If, according to this — whether or not an investigation
has taken place or the situation has been declared dangerous,

1) Artcle 34 says: “any situation which might lead to international
friction or give rise to a dispute.” This hardly contains any tech-
nical limitation. As it is a fact that the veto rule comes into opera-
tion at the decision to investigate, the question is without in-
terest.

2) Cf. above, p. 76.
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or both — the conditions for proceeding are present, the

following steps may be considered:

(1) an unspecific injunction upon the parties to settle their
dispute by pacific means, Article 33 (2);

(2) a specific recommendation to the parties for certain
appropriate procedures or methods of adjustment, Ar-
ticle 36 (1);

(3) a recommendation to the parties of such terms of settle-
ment as the Council may deem appropriate, Article 37
(2).

The Council may at any stage of the proceedings take
the steps mentioned under (1) and (2) on its own authority.
As already mentioned, recommendations for settlement can
only be made after the parties have referred the matter to
the Council.

Unspecific Injunction upon the Parties to settle the Dispute.

As previously stated, such an injunction is only a reminder
of the duty of the parties to start negotiations.

According to the “Statement”, the decision to issue such an injunc-
tion can be taken according to the voting rules of Article 27 (2), i.e.
by seven affirmative votes, no matter which. This rule would, how-
ever, be without significance, on the assumption that all the permanent
members of the Council would have to concur in the decision that the
situation was “dangerous”. Hence it must be supposed that in passing
decisions to that effect also, the voting rule laid down in Article 27 (2)
will come into operation.3)

Specific Recommendation for a Method of Adjustment.

This recommendation is not a proposal for a peaceful
settlement but merely for a procedure or method of adjust-
ment to which the parties should resort so as to reach a
solution themselves.

3) Cf. above, p. 160.

II
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The Council is free to suggest what it pleases, but Article 37 (2) and
(3) mentions two factors that must be taken into account in the decision.

The first is consideration for such procedures for the settlement of
the dispute as have already been adopted by the parties. The expression
is not quite clear. Presumably it covers both the negative consideration
of such procedures as the parties have already adopted and tried without
success in the situation at hand, and the positive consideration of proce-
dures which the parties have adopted under previous treaties but not
put into practice.

The adoption of a recommendation under Article 36, according to
the “Statement”, requires affirmative votes from all the permanent
members of the Council.

The second factor that must be taken into consideration is that as a
main rule legal disputes should be referred by the parties to the Inter-
national Court in accordance with the provisions of the statute of that
Court. This does not mean that the parties should be bound to refer
the legal disputes to the Court. The jurisdiction of the latter is not, as
we saw, generally compulsory. If there is a jurisdictional agreement it
will follow from the first consideration mentioned above that the Secur-
ity Council must take this into account. The intention is merely that
the Council, even when there is no jurisdictional agreement, should as a
general rule urge the parties to refer the dispute to the Court.

Recommendation of Terms of Settlement.

Recommendations for the substantive solution of the dis-
pute cannot, as already stated, be made by the Council on
its own authority, but only after the parties have submitted
the matter to the Council.

The condition then is that the Council deems that a con-
tinuance of the dispute is “in fact” likely to endanger the
maintenance of international peace and security. As will
be seen, this phraseology is identical with that of Articles
33 and 34 apart from the insertion of the expression “in
fact”. No technical qualification can be supposed to be
implied in this. It can only have been intended that the
Council should be free to judge whether this fundamental
condition governing its activities under Chapter VI has
been complied with, and that it is not therefore bound to
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abide by the opinion of the parties. In short, the Council
is not compelled to occupy itself with the matter. (That
duty, on the other hand, comes into operation if the Council
under Article 39 (Chapter VII) decides that there is a threat
to or a breach of the peace).

If, however, the Council is satisfied that the dispute is
“dangerous”, it shall, i.e. it is bound to, decide, whether to
take action under Article 36 (i.e. recommend a particular
procedure) or to recommend such terms of settlement as it
may consider appropriate. This again means that the Council
even in that case is not bound to recommend terms of
settlement but can confine itself merely to recommending a
particular procedure.

If the Council decides to suggest a solution of the con-
flict, it is bound by the principles of justice and international
law, Article 1 (1) in the exercise of this function, cf. above
p. 116.

T he Position of the General Assembly.

Chapter VI mentions only the Security Council as compe-
tent to take steps for the settlement of disputes between
members.

However, in Articles 10, 11 (2), and 14 of the Char-
ter a competence is assigned to the General Assembly which
undoubtedly also includes such steps — see especially Ar-
ticle 14, When it is laid down there that the General
Assembly can propose “measures” for the pacific settlement
of any situation without regard to its origin, this expression
must undoubtedly cover both procedures on the part of the
parties (Article 36) and terms of settlement (Article 37 (2)).
It must be implied as self-evident that the General Assembly,
before making recommendations, can investigate the matter
and make declarations concerning the danger of the situation
or dispute.

11*
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In view of the express justification given in Article 14 it is quite
unwarranted to hold that the competence of the General Assembly
should be excluded by the final provision of Article 11 (2), according
to which every question requiring action must be referred to the Secur-
ity Council cf. above p. 153.4)

The competence of the General Assembly is in two im-
portant respects even more far-reaching than that of the
Security Council.

First where initiative is concerned. The power of the
Assembly to make recommendations on the terms of settle-
ment of disputes is not, like that of the Council, conditioned
by the parties having submitted the matter to the Assembly.
No such thing is said in Article 14 or elsewhere. Thus the
organization is not bound to remain inactive until the peace
is threatened (Article 39), and thus the defect previously
pointed out in the adjustment system of the Charter is in
some degree remedied. But the General Assembly has not,
any more than the Council, any duty to take action.

Second, the competence of the General Assembly is not
conditioned by the presence of a dispute or a situation, the
continuance of which is likely to endanger the maintenance
of international peace and security (Article 33 f.). Under
Article 14 it is enough that the Assembly judges the situation
(or dispute) likely to impair the general welfare or friendly
relations among nations — which is evidently a wider cri-
terion than the “danger” criterion.

On the other hand, the competence of the General Assem-
bly is subsidiary compared with that of the Council, in
accordance with the rule in Article 12 (1). On the inter-
pretation of this provision the reader is referred to the
exposition above, p. 154, with the addition that it is only
the right of the Assembly to make recommendations which

4) The opposite interpretation in Goodrich and Hambro, 169, this
writer feels to be unreasonable and without foundation.
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is curtailed by Article 12, not its right to investigate and
discuss the matter.

The General Assembly too, in the exercise of its concili-
atory activities, is bound by principles of justice and inter-
national law.



Chapter 4
REGIONAL ARRANGEMENTS

What is a Regional Arrangement?

Chapter VIII, of the Charter deals with so-called regi-
onal arrangements. The fact that such limited combinations
of members for the purpose of maintaining international
peace and security are recognized entails in some degree
a modification of the rules set forth in the two previous
chapters concerning the function of the organization for the
maintenance of peace and the adjustment of disputes.

The Charter contains no definition of what is to be under-
stood by a regional arrangement or agency. An attempt at
definition at the San Francisco Conference was abandoned
as unsatisfactory.!) The sole limitation contained in the
Charter is that only such separate arrangements as are
designed to promote the maintenance of international peace
and security shall come into consideration. On the other
hand, it must be supposed that all such arrangements come
under the rules in Chapter VIII. The expression “regional”
cannot require that the participating states shall be placed
in a certain geographical proximity. In Article 53 (1) the
expression “regional arrangement” is used with reference to
mutual assistance treaties concluded between states without
any such connection.

It must then be assumed that we can include under Chap-
ter VIII:

1) Sce Goodrich and Hambro, 310.
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(1) Agreements between a group of states concerning pro-
cedures or agencies for the pacific settlement of disputes
between them. Mere bilateral agreements do not, on the
other hand, come under this provision, since these have al-
ready been sufficiently considered in the precepts of Ar-
ticle 36 (2);

(2) The simple mutual assistance treaty or defensive alliance,
i.e. agreements between two or more states concerning co-
operation in the employment of force for the maintenance
of peace in case of attack on one of the participants;

(3) the combined forms, designed at the same time to settle
disputes within a group and to maintain the peace by means
of force.

In practice the third form usually occurs in connection
with an agreement for co-operation in the economic and
social field as well, and with the setting up of a machinery
for the performance of the various functions. It is the latter,
most highly developed type which is chiefly referred to in
the expression “regional arrangement”. While a mere de-
fensive alliance, based on purely strategic considerations,
may very well be conceived to be concluded between states
without any geographical connection or cultural solidarity,
arrangements comprising wide co-operation in the economic,
social, cultural, jurisdictional, and military spheres will in
practice only be concluded among states which have histor-
ical and cultural affinities and which are geographically
connected. But even though the regional arrangement, as
found most often in practice, includes co-operation in non-
political fields too, it is in the context here dealt with
only the activity for the settlement of disputes and the main-
tenance of peace that comes under consideration.

Regional arrangements may be so elaborately developed in a technical
and organizational respect that they in fact come to constitute a
miniature “United Nations”. That is the case for instance with the
Organization of American States founded by the Bogota Charter of April
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29, 1948.2) In this way a systematic organization of the American
states has been created which has replaced the loose mechanism existing
before. Its aims are as high as those of the United Nations, and a
highly developed apparatus has been evolved.

In addition to co-operation in economic, social, and cultural fields
the organization aims at the peaceful adjustment of all disputes be-
tween the parties and collective security against attack.

The adjustment system is worked out in a special treaty, the Bogota
Treaty of the same date, which is a consolidation of the eight Inter-
American treaties on pacific adjustment concluded since the Gondra
Treaty of 1923.

The collective security system is worked out in detail in the Inter-
American Treaty of Reciprocal Assistance concluded in Rio de Janeiro
on September 2, 1947.3) Its chief provision lays down that an armed
attack on the part of any state on an American state shall be regarded
as an attack on all American states, and that each of the parties there-
fore undertakes to assist in resisting the attack by exercising the natural
right of individual and collective self-defence recognized in Article 51
of the United Nations’ Charter. Each party, however, decides for itself
what measures it will take in discharging its duties.

The chief organs of the organization are the Inter-American Confer-
ence (supreme organ, regular meetings every five years), the Meeting of
Consultation of Ministers of Foreign Affairs, and the Council, which
may in some degree be said to correspond to the General Assembly, the
Security Council, and the Economic and Social Council respectively
within the UN. Under the Council are the Inter-American Economic
and Social Council, the Inter-American Council of Jurists, and the Inter-
American Cultural Council.

The Pan-American Union is the central and permanent organ and
general secretariat of the organization.

The aim of the specialized conferences and the specialized organiza-
tions is to treat a number of special technical matters.

Though in less degree the Arab League too,4) created on March 27,
1944 by Egypt, Syria, Iraq, Lebanon, Transjordan, Saudi Arabia and
Yemen, the Western European Union3) created on March 17, 1948 by
Belgium, France, Holland, Luxemburg, and the United Kingdom and

2) Text see Intern. Organisation 11 (1948) 586.

3) Text see L c. II (1948) 202.

4) Text see Am. Journ. of Intern. Law, 39 (1945) Doc. sect. 266.
5) Text see Intern. Organisation 11 (1948) 427.
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the North Atlantic Union6) created in the North Atlantic Treaty of
March 18, 1949 exemplify well-developed regional arrangements.

T he Problem.

The United Nations form a global organization for the
promotion of peace and security. The question then arises
whether it must claim to be exclusive, or whether it may
tolerate separate organizations with the same purpose work-
ing alongside it.

To the extent that the regional arrangements aim at the
peaceful settlement of disputes between the members, no
special problems will arise. There is decidedly no reason
for the United Nations to make any claims to exclusiveness
on that point. It is in fact a well-established tradition that
in bilateral or collective treaties states should conclude
agreements about procedures for the settlement of disputes.
The Charter of the United Nations, so to speak, merely
forms a superstructure over this network of arrangements,
which it has no intention of abolishing but on the contrary
accepts as a possible basis for the activities of the organi-
zation; see Article 36 (2) and (3).

In this respect the regional arrangements occupy no special position
compared with the simple bilateral adjustment treaties. They are men-
tioned in Article 33 (1) among the means to which the parties to the
dispute can resort for the peaceful adjustment of disputes, and Article
52 (2) provides that members entering into such arrangements shall
make every effort to achieve pacific settlement of local disputes through
such regional arrangements or agencies, before referring them to the
Security Council.

This does not mean that the Charter imposes on the members the
obligation of subjecting the dispute to a treatment which does not
already follow from the regional arrangement. It should be kept in
mind that “the use of regional agencies or arrangements’” is not a
special method of treatment on a par with enquiry, mediation, con-

6) Text see L. c., III (1949) 393.
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ciliation, arbitration, and judicial settlement, but is itself an arrangement
involving the use of one or more of these methods. Hence to refer the
parties to some regional arrangement means nothing more than to urge
them to follow the rules which they have already accepted. The idea is
the simple one that the most natural way of discharging the obligation
vaguely defined in Article 33 (1) of secking to settle disputes, is to
discharge the duty to do so, already undertaken by another way. Quite
the same thing must of course apply to simple bilateral settlement
agreements.

As regards the activities of the Security Council it is laid down in
Article 52 (3) that it should encourage the development of pacific settle-
ment of local disputes through regional arrangements or agencies, either
on the initiative of the states concerned or by reference from the Secur-
ity Council.

In so far as the Council appeals to the initiative of the parties them-
selves this is a simple application of the rule in Article 36 (2) under
which the Council is to take into consideration just such procedures for
the settlement of the dispute — including regional arrangements — as
have already been adopted by the parties.

The only innovation is in the provision that the Council can
the matter to, i.e. bring the matter to the notice of, the regional organs.
This of course applies only if there is an arrangement establishing regional
agencies. Nothing similar can occur in mere bilateral agreements.

“refer”

The problem assumes a different aspect if the regional
arrangements aim at the #se of force for the collective main-
tenance of peace — whether it is a question of a simple
assistance treaty or a fully developed regional arrangement
in a narrower sense.

It would seem natural in itself that the United Nations
should have the monopoly over all forcible police action
against the nations. The recognition of separate police or-
ganizations threatens to take the supreme authority out of
the hands of the Security Council and distribute the re-
sponsibility over a number of authorities. But peace, as
has often been said, is indivisible, and the responsibility
ought also to be so. At the same time there may be a risk
that such power organizations, in opposition to their pro-
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fessed object, may develop into “blocs”, which are, or at
any rate are believed to be, hostile to other states, and in
that way may contribute to add to the antagonisms in the
world rather than reduce them. Finally such regional arrange-
ments may also tend to involve the whole region autom-
atically in war if a single member is attacked. This will be
the case to the extent that they create an automatically
acting system of sanctions different from the security system
of the United Nations, according to which it rests with a
decision of the Security Council to what extent an attack
shall provoke coercive measures from the members.

The Conference at San Francisco was not blind to the
risks connected with the recognition of regional arrange-
ments for the independent use of force. That the members
nevertheless agreed to it was due to the fact that the
American security system was already highly developed at
the time. Very shortly before the Conference the Act of
Chapultapec had been signed (Mexico, March 1945), which
contained provisions for collective security similar to the
current ones in the Rio Pact. Among Latin American dele-
gates in particular there was a strong desire to preserve this
security system with a certain amount of autonomy within
the framework of the global system.?)

Weighty arguments in support of regionalism per se may
also be adduced.8) Like all other decentralization it has the
advantage of being rooted in a concrete feeling of solidarity.
It is a fundamental historical and sociological fact that the
feeling of solidarity inherent in narrower circles bound to-
gether by joint geopolitical interests and by affinity of
tradition and culture, is psychologically stronger and there-
fore a more reliable foundation for a security system than

7) See further Goodrich and Hambro, 297 f.
8) I remind the reader that Churchill and Roosevelt originally were
in favour of a system of regional organizations, above p. 18 Note 3.
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the more abstract solidarity of a world-wide union. Even
though regionalism, as already stated, may tend automati-
cally to extend the hostilities, if an attack materializes, it can,
on the other hand, reduce the risk of it, for that very reason.
Regional solidarity will make an attack more dangerous.
Especially for the small states adherence to a regional
arrangement will reduce the danger of being swallowed by an
aggressive great power one by one — after the German
pattern. The less efficient the security system of the United
Nations is — and as yet the necessary conditions for setting
the military machinery in operation are lacking — the more
the small states in particular will be obliged to safeguard
themselves by entering into regional arrangements, alone or
in co-operation with great powers.

The position which was reached in San Francisco then,
was that the Dumbarton Oaks principle that regional
arrangements should be subject to the authority and control
of the Security Council was formally retained. Under Ar-
ticle 53 the Security Council, where appropriate, is to utilize
regional arrangements for enforcement action under its
authority, and such action must not be taken independently
but only after authorization by the Security Council. In
view of the veto rule, according to which a single great
power may oppose such an authorization, this will in fact
be equivalent to a very far-reaching limitation in the effic-
acy of the regional arrangements. But the significance of
this formal rule tends to be reduced by Article 51, which
recognizes the right of independent collective self-defence.
But this will mean that all enforcement action, even military,
directed by a regional union against an armed attack —
from without or within — on one of its members can be
undertaken independently. Thus it is only with regard to
the relatively unimportant preventive measures in case of
a threat to the peace, or coercive measures when there is



The Problem 173

no armed attack, that the regional arrangement comes under
the exclusive authority of the Security Council.?)

Under Article 54 (cf. Article 51) the Security Council is
to be kept informed of activities undertaken or contempla-
ted under regional arrangements or by regional agencies
for the maintenance of international peace and security.

9) If the Security Council under Article 39 has branded one of the
parties as the aggressor, this must be binding for the interpretation
of Article 51 as to which party may claim the right of self-defence.



Chapter 5
ECONOMIC AND SOCIAL CO-OPERATION

With this chapter we come to that function among the
activities of the United Nations which endeavours to assure
the more basic conditions for peace. As stated above, this
function is mainly based on the idea that war results from
distress, and that the best way of safeguarding the peace
therefore is international co-operation for the promotion
of the common interest and the solution of common pro-
blems in the economic, social, and cultural fields. The more
the individual nation prospers, the higher its standard of
living, and the better its social conditions, the smaller is the
chance that it will resort to war in order to procure advan-
tages at the expense of others. To this must then be added
concern for the more intangible factor implied in raising
the moral standard by promoting respect for and observance
of human rights and fundamental freedoms for all, without
distinction as to race, sex, language or religion.

Our discussion of the provisions of the Charter relating
to this function will, however, be of another and briefer
character than that which in the preceding chapters was
devoted to the function of maintaining peace and the adjust-
ment of disputes. This is because of a vast difference in
the Charter’s system of rules in the two instances.

With regard to the latter functions the Charter contains
not only a general account of the technical spheres of com-
petence of the organs, and the degree of authority assigned to
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resolutions in this field (recommendations, binding decisions),
but also establishes rules for the performance of the function,
both with regard to the conditions under which steps can be
taken and to the nature of these steps. Thus for instance
the Security Council cannot at will take measures for the
settlement of disputes but must confine itself to the particular
measures stated in Chapter VI, and under the particular
conditions laid down for each of these.

Nothing of this kind applies to the work of the organiza-
tion for the promotion of international co-operation. In
this instance the Charter has confined itself to a general
statement of the competence of the organization and the
degree of authority of its resolutions. Within these bounds
it is left to the competent organ to take the steps it deems
appropriate,

Nor will there be any question of competing powers in
this sphere as in the case of the political functions, where
the Security Council as well as the General Assembly each
has its own independent authority. Responsibility for in-
ternational co-operation is vested entirely in the General
Assembly, and under the control of the latter, in the Econ-
omic and Social Council (Article 60). But since that Council
is fully under the authority (supervision and instruction) of
the General Assembly, there is no competing power. We
recall the fact that the various tasks to be carried out by the
Council have been widely delegated to a number of com-
missions or are to be discharged by the specialized agencies
brought into relation with the United Nations.

For these reasons there is little to add in a legal analysis
of the Charter to the account already given — in the main
section on the organizational structure — of the compe-
tences of the General Assembly and the Economic and Social
Council. It would be another matter, of course, if the idea
were to describe the actual activities of the United Nations.

In Article 55 (cf. Article 13 (2)) the international co-
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operation is more precisely defined as co-operation for the

purpose of promoting:

(a) higher standards of living, full employment, and con-
ditions of economic and social progress and develop-
ment;

(b) solutions of international!) economic, social, health, and
related problems; and international cultural and educ-
ational co-operation; and

(c) universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction
as to race, sex, language, or religion.

These bounds are so wide that it is difficult to find any
domain in public life that falls outside them.

Within these bounds the Economic and Social Council
(and the General Assembly) can at will make or initiate
studies and reports, and make recommendations to the
General Assembly, to the Members of the United Nations,
and to the specialized agencies concerned, Article 62.

In particular it is stated that the Council may prepare
draft conventions, although these are always to be submitted
to the General Assembly; likewise that the Council may
call international conferences, though this must be done in
accordance with the rules prescribed by the United Nations
(i. e. the General Assembly) (Article 62 (3 and 4)).

In addition the General Assembly is to initiate studies
and make recommendations for the purpose of encouraging
the progressive development of international law and its
codification, Article 13 (1a).

For further discussion the reader is referred to our account
above on p. 88 f.

The practical work done by the United Nations in the
economic and social domain is manifold and varied. As
examples we may mention that the organization has occu-

1) Cf. above, p. 114.
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pied itself with economic reconstruction of devastated areas,
regional economic planning, the world’s supply of wheat,
various kinds of welfare work as a continuation of the work
of UNRRA, relief to needy children, white slave traffic,
criminalistic problems, town planning, conditions of trans-
port, population questions, refugee problems, human rights,
freedom of information, genocide, the status of women,
narcotic drugs etc. etc., besides all the activities displayed
in various fields through the specialized agencies. It is of
course impossible here to convey even a suggestion of the
enormous extent of the work. Millions of persons have
enjoyed and are still enjoying tangible benefits through this
work. The United Nations has a very fine record with
regard to the more immediate relief of distress in the world.
On the other hand, no very great results have been achieved
yet in the work of solving the great long-term problems of
world economics. This is no doubt due to the fact that the
main economic problems are of fundamentally political
nature and cannot be solved until the political conditions
of the world have undergone a complete change.

12



Chapter 6

THE NON-SELF-GOVERNING TERRITORIES
AND THE TRUSTEESHIP SYSTEM

It has previously!) been explained that the function of
the Trusteeship Council is not su: generis but merely an
extension of the work for economic and social progress in
the administration of colonies and former mandate areas,
in so far as these are brought under the trusteeship system.
In this connection the task acquires a special character,
partly because the problems are coloured by special ethno-
graphic and cultural conditions, partly because, in addition
to the other social problems, special questions crop up as to
the progressive development of the colonial populations to-
wards limited self-government or full independence. Under
Articles 56 and 55 (a) and (c) the members and the organi-
zation have undertaken to work for the promotion of
economic and social progress and respect for human rights.
It is this obligation which is given a more specific form in
Chapters XI, XII, and XIII in regard to the populations
of “non-self-governing territories”. This is done partly by
a more explicit statement of the duties incumbent on the
members than is found in the extremely vague Article 56;
partly by establishing for some of these territories, the trust
territories, a special organ, the Trusteeship Council, whose
function it is to see that these obligations are really fulfilled.

This entire arrangement is the provisional stepping-stone
of a historical development away from imperialistic col-

1) Above, p. 95.
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onial administration, which regarded the colonies as property
for exploitation in the mother country’s own interest, to-
wards a conception of administration as a trust under inter-
national responsibility. This evolution began with the
struggle against slavery and the slave trade. The Congo
Basin Treaty, signed at Berlin in 1885, and the mandates
system of the League of Nations were further steps in the
same direction. The advances made in the Charter of the
United Nations are partly that supervision over admini-
stration of the trust territories (corresponding to the mand-
ated areas) has been made more effective, partly that for
the first time all colonial government is recognized as a task
carried out in the interests of the inhabitants and under
international obligation and responsibility.

Various factors have contributed to this development. In
addition to a dawning realization of the moral right of the
subdued peoples, the mutual jealousy of the colonial powers
has played its part. The mandate system especially was
invented to make it possible, at any rate formally, to main-
tain the principle proclaimed by President Wilson that the
Allied did not aim at territorial annexation. The colonies
of Germany were not annexed but held under mandate.
Even though we must not see the mandates system in too
ideal a light, it would still be wrong to deny all reality to
it as a system for the development of colonial territories
towards an independent existence. It is indeed a fact that
all mandates of class A have in the course of time emerged
from the mandates system and become independent states
(Lebanon, Syria, Palestine, Transjordan, and Iraq).

The Common Limitations of Chapters XI, XII, and XIII:
“non-self-governing territories”.

The limitations which the three chapters have in common
is that their rules only apply to “the administration of terri-

2%
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tories whose peoples have not yet attained a full measure of
self-government”.

The formulation is illogical. As a logical counterpart, we
should be able to speak of the “administration of territories
whose peoples have achieved full self-government.” Since “a
full measure of self-government” must mean independence,
this is absurd.

What is meant by this mistaken formulation is presum-
ably that the territories referred to are those whose popul-
ations, because they constitute peoples in an ethnographical
sense, have a moral claim, in accordance with the principle
of the self-determination of peoples, to attain a full measure
of self-government gradually, as they become mature enough
for it.

By the words “not yet” (cf. the expressions “progressive
development” and “degree of development” later on in the
same article, under point (b)) it is indicated that the article
refers exclusively to peoples in colonial territories whose
lack of political independence is due historically to their
lower political and cultural level, and not to nationality
problems and claims for self-government concerning terri-
tories which are administered as an integral part of the mo-
ther country. Thus Chapter XI will not apply, for instance
to the Faeroe Islands or to the Baltic states.

It must undoubtedly follow from Article 78, that Chapter
X1 likewise cannot apply to territories which are members
of the United Nations.

Even though the definition of the concept “non-self-
governing territory” is in itself both illogical and inexact,
this is a case in which these defects are hardly of any
importance, for in practice it is clear at the outset exactly
which areas are referred to. It is then of no great signifi-
cance whether or not a really apt definition can be found.
In the practical implementation of the rules of Chapter XI
the attempt to find more precise criteria has been abandoned,
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and instead a list has been made of the territories which,
according to the members’ own statements, come under
Chapter XI. The list contains 74 territories under eight
states, among them Greenland under Denmark.?) As far as
is known, no objections have been raised in any quarter
against the completeness of this list.

Establishment of Trust Territories.

Among the non-self-governing territories the trust terri-
tories form a narrower circle, to which the rules of Chapters
XII and XIII apply.
The special position they occupy is not so much due to
the duties of administration being stricter in their case than
those generally valid under Chapter XI, as to the super-
vision established to ensure that they are fulfilled.
A non-self-governing territory becomes a trust territory
by virtue of an agreement to that effect, Article 77.
Such agreements may concern
a. territories now (i. e. October 24, 1945) held under man-
date;

b. territories which may be detached from enemy states as
a result of the second world war; and

c. territories voluntarily placed under the system by states
responsible for their administration.

According to this any non-self-governing territory can be
placed under the trusteeship system. Indeed, the affiliation
is always voluntary, in so far as an agreement is required
in all cases. From the express statement under point c that
adherence is voluntary we may infer that, as regards cases
under a and b, there is an obligation to initiate negotiations
about the question.

Under Article 79 the agreement is to be concluded by “the
states directly concerned.”

2) See Yearbook 1946—47, 571—72.
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This undeniably obscure expression has given rise to some doubts
and disagreement over interpretation.3) Which are ‘“the states directly
concerned” in the aforementioned three groups of cases? As to group 3
it is difficult to see what other states might come into question but the
state previously responsible for the administration. With regard to the
former mandates we have no safe criterion for interpretation. Does the
article refer to previous members of the Council of the League of
Nations or perhaps to all previous members of the League? The same
goes for territories which may be detached from enemy states. Under
the circumstances the most reasonable solution would seem to be simply
to include only the former and the future administering authority, which
will normally be one and the same state. And it is in fact this practice
which has hitherto been adopted — though protests have been made
by Russia. The ten “agreements” in existence all cover previous man-
date areas, and none but the previous mandatory powers, which are
now made trustees, have been reckoned among the “states directly con-
cerned.”” The result is that there has been no other party to the
“agreement”. Under Article 79, cf. Articles 83 and 85, the “agreement”
is to be approved by the United Nations (the General Assembly or, in
the case of strategic areas, the Security Council), and in actual fact
the trusteeship has then been established by an agreement between the
state concerned and the organization.

Under Article 81 the trusteeship agreement shall in each
case include the terms under which the trust territory will
be administered — these will of course agree with the
general aims stated in Article 76, though they may perhaps
be further elaborated — and designate the administering
authority. The latter may be one or more states or the
organization itself.

The agreement may designate the territory as wholly or
in part “a strategic area”. With regard to such areas the
functions of the United Nations are exercised through the
Security Council instead of the General Assembly (Article
82, cf. Articles 83 and 85).

So far ten “agreements” have been approved.t) In one
case (the Marshall and Caroline Islands and the Marianas

3) Loc. cit. 185f.
4) Text see Yearbook 1946—47, 188 f., 398—400 and 1947—48, 788.
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under the U.S.A.) the area has been designated “strategic”.
As a result all previous mandates (with the sole exception
of Southwest Africa) which have not become independent

states (i.e. class A) have been placed under trusteeship
administration.

The former mandated areas were:

Class A
Lebanon . .. .« France
Syria . .. i e e France
Palestine . oo vvovvveninninnienninenns United Kingdom
Transjordan . . . . ..oviniiinen i, United Kingdom
0 T United Kingdom
Class B
Togoland . . . . veevriiir e United Kingdom
Cameroons . . v ciiiiiiiie e United Kingdom
Tanganyika . . . ...t United Kingdom
Togoland . ... ..oovviviiii L France
Cameroons + . v vviiiiiin i e France
Ruanda-Urundi . . . ...l Belgium
Class C
South-West Africa . .....ccovvuvvannen Union of South Africa
Pacific Islands (Marshall Islands,
Marianas and Caroline Islands) ........ Japan
New Guinea €tc. o «ovvvevvriiivernnnns Australia
Naurt . .. cevinti i iiiiiiiei e Australia
West Samoa ovvvevivniiiniiiiiiiian.s New Zealand

Of these all in Class A have become independent states, all in Classes
B and C, apart from South-West Africa, have been placed under the
trusteeship of the former mandatory power, with the exception of the
Pacific Islands which have passed from Japan to the U.S.A.

The position of South West Africa is not yet cleared up. At the
second session of the first General Assembly the South African Union
proposed that it be given permission to annex the territory, basing its
proposal on the results of a kind of plebiscite among both the European
and the native populations. The General Assembly, however, expressed
a doubt as to the guiding force of this vote, refused to approve the
annexation, and recommended the conclusion of a trusteeship agreement.
This wish has been repeated at the two ensuing sessions, most recently
in Paris in 1948, but it has not yet been implemented,
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Protesting that the existing agreements wete not concluded in accord-
ance with Article 79 (*“the states directly concerned”), the Soviet Union
did not appoint any representative to the first session of the Trusteeship
Council. In the following sessions the Union has been represented.

Duties of the Administering Authorities.

These are laid down for non-self-governing territories in
general in Articles 73 and 74, and for the trusteeship terri-
tories in particular in Article 76.

a. The general obligations towards every non-self-govern-
ing territory rest on the basic principle expressed in Article
73 that the interests of the inhabitants of the territory are
paramount and that the administration therefore is a sacred
trust involving the duty of promoting to the utmost the
well-being of these inhabitants. This marks the rejection in
principle of the imperialist system. It expresses the fun-
damental idea that dominion over alien populations is not
an “independent right” to be utilized at will, but a sacred
trust, held in the name of the international community and
with obligations and responsibilities towards it. Further, the
more specific precepts can be divided according as they refer
to special questions concerning the development of the popu-
lation towards political independence or the economic and
social questions which — though coloured by the special
circumstances — are in principle of the same order as the
problems usually occupying the organization.

In a political respect Article 73 (b) prescribes that it is
incumbent on the administering authority to develop self-
government, to take due account of the political aspirations
of the peoples, and to assist them in the progressive develop-
ment of their free political institutions, according to the
particular circumstances of each territory and its peoples
and their varying stages of advancement.

The formulation shows some reserve. Although as pre-
viously mentioned the Charter’s definition of “non-self-
governing territories” is based on the assumption that their
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populations have a (moral) right to “a full measure of self-
government”, i. e. independence, there has been no desire to
establish an obligation to promote the political development
as far as that. An express proposal to that effect was re-
jected.?) “Self-government”, as will appear from the dis-
cussions at the San Francisco Conference, is taken as a com-
prehensive gradual concept. In full measure it is equivalent
to total independence, in smaller measure it comprises that
limited independence which is possessed by a member state
within a federal state or by a vassal state and, further, by
mere municipal or provincial self-administrative areas which
are entirely subject to the superior power of a state. The
obligation under Article 73 (b) is kept in vague terms within
these wide bounds and does not specify how far it is the
duty of the state to carry the development. - This is made
to depend on circumstances (according to the administering
authority’s own judgment).

With respect to these political conditions no duty to re-
port is prescribed.

In an economic and social respect the obligation is to
ensure, with due respect for the culture of the peoples con-
cerned, their economic, social, and educational advance-
ment, their just treatment, and their protection against abu-
ses (Article 73 (a)); to promote constructive measures of
development and encourage research (Article 73 (d)). These
precepts coincide with the objectives which are stated in
general terms in Articles 55 and 56 to be the goal aimed
at by the organization and the members in the economic
and social field, with the addition that due account must be
taken of the culture of the peoples concerned. That health
conditions and respect for human rights are not expressly
mentioned cannot be considered important. These aims too
must come under the above comprehensive expression; respect

5) See Goodrich and Hambro, 410.
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for human rights thus comes under the demand for just
treatment and protection against abuse. In this domain the
Charter, in Article 73 (e), establishes a duty of transmitting
information. Even if this does not form a basis for super-
vision on the part of the organization, it may actually be-
come of great importance and is undoubtedly that provi-
sion in Chapter XI which is the most realistic.)

The organization has so far received reports concerning conditions
in 72 of the 74 non-self-governing territories enumerated. In order to
ensure a certain homogeneity a standard form has been drawn up which
in addition to the obligatory information also contains an optional
section for information on geography, history, forms of government,
population statistics, and civic rights. The material thus gathered is
summed up and analyzed by the Secretary-General who then hands it
over to a special committee consisting of the eight administering powers
(Australia, Belgium, Denmark, France, Netherlands, New Zealand, the
United Kingdom, and the U.S.A.), and the same number of non-
administering powers elected by the fourth main committee of the General
Assembly. The special committee can, upon investigation, submit pro-
posals concerning non-self-governing territories in general, but not con-
cerning individual areas.

b. The obligations applying especially to trust territories
are formulated in Article 76. As might be expected, though
they are stricter on some points, they do not on the whole
differ much from the general obligations under Article 73.

Politically the object is said to be promotion of a progressive devel-
opment towards self-government or independence. Even though inde-
pendence is only mentioned as an alternative to self-government and
thus has not in this case either been made the sole aim of the develop-
ment, a shade of difference is suggested by the express mention of
independence. It is of importance that the duty of reporting, which is
of a stricter character, also applies to the political conditions.

In the economic and social domain it is a prescribed duty to ensure
to all the members of the United Nations and their nationals equal

6) The other obligations mentioned in Articles 73 (c) and (d) are mere
repetitions of the obligations generally incumbent on the members
in their mutual relations.
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treatment in social, economic, and commercial matters, and likewise
equal treatment of these nationals in the administration of justice (Ar-
ticle 76 (d)). This duty, which is limited by several qualifications, does
not directly affect the population of the territory but is mentioned here
for the sake of completeness.

Finally, Article 84 sets certain limits on the right of the administer-
ing authority to make use of the resources of the population for military
purposes.

In a number of items Article 75 contains verbal deviations from Ar-
ticle 73, which must be supposed to be accidental and without impor-
tance.

The stricter requirements consist chiefly in the extension
of the scope and content of the reporting duty. Under Ar-
ticle 88 it includes the political conditions and involves the
obligation of replying to a questionnaire drawn up by the
Trusteeship Council — this of course makes it possible to
exact more detailed and precise information. On the basis
of this questionnaire the Council then has to prepare an
annual report to the General Assembly.

The provisional form contains 247 detailed questions concerning the
administration of the trust territories and the progress of their popula-
tions in political, economic, and social respects. Further elaboration is
planned after consultation with the Economic and Social Council and
several of the specialized agencies.

Supervision.

The territories placed under the trusteeship system are
supervised by the organization for the purpose of ensuring
that the trusteeship is carried out in accordance with the
provisions of the Charter and the agreement and is not
abused in the administering authority’s own interest. In
principle this corresponds to the supervision in civil affairs
to which those persons are subjected by the public author-
ities who as guardians look after the interests of minors.

The supervision is exercised through the Trusteeship
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Council, which normally is under the authority of the
General Assembly — in the case of strategic areas, however,
under that of the Security Council (Article 87, cf. Article
83).

As to the forms of this supervision the reader is referred
to p. 97—98 above.

Of special interest is the right of the Council to accept
petitions and examine them in consultation with the admi-
nistering authority and to provide for periodic visits.

Petitions can be submitted not only by the populations of the terri-
tories but also by other interested parties. An example is shown by the
petition which in 1946 was submitted by the population of West Samoa,
requesting that Samoa might be granted self-government with New
Zealand as protector. The New Zealand government submitted the peti-
tion to the Trusteeship Council with the request that the Council cause
an enquiry to be made on the spot. This took place in 1947 through
a delegated commission which submitted a report. At the same time
the government itself continued the negotiations with the population
and on its own initiative carried through a programme of reforms which
came near to the proposal of the report. The Council declared itself
satified with this and recommended further encouragement of the popu-
lation to take part in the administration with a full measure of inde-
pendence as its objective, as soon as it should be able to undertake that
responsibility.

In 1947 funds were appropriated in the budget of the organization
to enable the Trusteeship Council to provide for regular annual visits
to trust territories. The first visit according to this programme was
made in 1948 by a four-man mission to Tanganyika under British
administration and Ruanda-Urundi under Belgian administration. The
mission travelled through these territories for nine weeks with unlimited
opportunities for gathering information of every kind. On the basis of
this it made a report to the Trusteeship Council with various proposals
for reforms.7)

7) See Bulletin V1 (1949) 82 f.



Conclusion

GENERAL LEGAL CHARACTERIZATION
OF THE UNITED NATIONS

Problems of Method.

It was a stock item of the programme in scholarly treat-
ments of the League of Nations to round off the exposition
with a discussion on the “juridical nature” of the League.
This usually included the query as to whether the organiza-
tion was in its “nature” a federal state, a federation, or an
administrative union; whether it came under some other
known type of legal relation between states, or perhaps had
to be regarded as something quite different, an organization
sui gemeris. Ingenious arguments have been brought to bear
on this question, and there is reason to believe that some-
thing similar will take place in the case of the United Na-
tions. The value of such discussions, however, has not been
equal to the amount of energy expended upon them. This
is because there has been an exaggerated idea of the scope
and importance of the problem.

It seems natural to ask: when the juridical basis, the struc-
ture and functions of the organization have been accounted
for, when all details have been treated, and the various
problems of interpretation dealt with, what further legiti-
mate tasks can remain for the jurisprudential exposition?

The reply is that it may be of a certain scientific interest
not only to consider the existing legal relationships in their
concrete individuality but also to classify them systemati-
cally by referring them to various abstract types or concepts,
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according to certain distinguishing characteristics. This is
done too in other branches of science. Zoology, for instance,
does not stop at the description of the individual animal
but also seeks to classify the animals into various species,
genera, families etc. This will afford an overall picture, at
the same time as it calls attention to the characteristics that
are essential and those that are not. For it is important
that the classification (definition of the concepts) should be
such as to render it possible to express by this means an
interrelationship between the phenomena, a conformity to
general laws. Thus, on a very superficial view it would
seem natural to class the whale among the fishes because it
lives in the water. But a closer study of its organism and
development shows that it would be inappropriate to take
this as a decisive criterion. Owing to its morphological and
genetic affinities the whale must be classed among the
mammals.

Similarly, it may be of interest to try to classify legal
phenomena and refer them to concepts or types. It may be
of pedagogical and expositional value to point out simi-
larities and differences and to group the legal situations
which have essential characteristics in common under the
same type or concept. But it must be kept in mind that the
reference of a legal situation to a concept is nothing but a
classification, and gives us no knowledge of the phenomenon
which we did not already possess. This fact has not been
properly appreciated in the co-called “conceptual jurisprud-
ence”. There has been the belief that, given the conceptual
designation, one can recognize the “nature” or “essence” of
the legal matter, so that one can thereby derive a set of
rules applicable to this juridical matter, as a supplement to
the rules already known. Thus the definition of the con-
cept, or its construction as it is also called, has been used
as a means to a dogmatic interpretation and elaboration of
the legal situation. It was supposed that once the “nature”
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of the legal matter had been realized this must be decisive
for, or at any rate a guide to, the solution of a number of
practical problems, the solution of which is not given by
the known legal rules applying to the situation concerned.

This is of course quite absurd. You cannot by classifying
the whale as 2 mammal deduce anything whatever about
its “nature” as a mammal. You cannot infer, for instance,
that like other mammals it moves on four legs on land. That
the whale is a mammal means that it resembles certain other
animals in that it has the characteristics a, b, and ¢ in com-
mon with them. It does not of course follow that it must
also have the characteristics x, y, and z in common with
them. No more can it be deduced from the fact that a
certain legal relationship has the qualities a, b, and ¢ in
common with others that it must also share the qualities x,
y, and z with them.

The numerous doubtful questions which may arise in con-
nection with the more detailed elaboration of a legal situ-
ation in practice, like all legal problems, are of a practical
nature, 1. e. they are concerned with the regulation of human
conduct with a view to its importance for human interests.
They can only be solved therefore by an actual evaluation
of the interests at stake. This evaluation must be based on
the available texts, the central ideas of the legal situation,
established legal principles, and other factors traditionally
motivating the practice of law. To pretend that their solu-
tion can be deduced from the “nature” of the situation, is
empty formalism.

Other considerations of method must also be taken into
account in the conceptual classification of a legal situation.
It should be kept in mind that conceptual distinctions are
not given in the thing itself but are constructed in our world
of thought. Concepts may be formed in many ways and
scientific research is a continual struggle to arrive at the
formation of concepts which are the most appropriate as
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instruments for the scientific description and explanation of
interrelationships. If now, in a certain field of research, it
proves impossible to reach general agreement as to how the
concepts should be formed, the classification problem will
lose all meaning if this fact is not kept well in view. This
is the very thing that has happened in the field of inter-
national law in so far as the doctrine of the unions of states
is concerned. There is no general agreement as to how the
types of “federal state”, “federation”, etc. should be defined.
But if one author understands one thing, another something
different by these concepts, the discussion as to whether the
League of Nations or the United Nations should be referred
to any of these concepts is futile. There is nothing to
prevent one author from maintaining that by its nature the
organization is e.g. a federation, while another author
denies this — without there being any real disagreement
between them. The explanation is that they understand
different things by the same concept. Any general charac-
terization, therefore, must be based on well-defined concepts.

Further, it should be kept in mind that a legal situation
can reasonably be classified in more than one way. In one
respect it may have qualities in common with one type, in
another respect with another. It is therefore unwarranted
that in practice it is tacitly implied that the characterization
of the “legal nature” of a legal situation must be unambi-
guous. This point of view is of special importance in the
case of so vast an organization as the United Nations. It
embraces such multifarious spheres and exercises such diverse
functions that at the outset it is improbable that it could be
characterized exhaustively in its entirety as being like one
of the more special types of legal relationships between
states.

In accordance with what has just been said, the following
three principles must be applied in the attempt at a general
characterization of the United Nations:
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(1) The characterization has only a pedagogical and ex-
positional value. No norm can be deduced from it for the
solution of the practical problems arising during the further
elaboration of the legal relationship of the organization in
practice.

(2) The characterization must be based on well-defined
concepts of type and is of no value to a person starting
from another definition of the type than I do; and

(3) The characterization may be ambiguous in so far as
various aspects of the organization may be classified in dif-
ferent ways.

Are the United Nations a Federal State?

As already stated, there is far from general agreement as
to the definition of the fundamental concepts in the doctrine
of the unions of states, the concepts “federal state” and
“federation”. Here I follow the view set forth in Chapter
III of my Textbook of International Law., The leading
view there is that the doctrine of the unions of states should
be developed as a part of the international law of persons,
and the concepts “federal state” and “federation” should be
formed in accordance herewith, i.e. so as to mark essential
modifications in the status of the member states in the law
of persons.

The type “federal state” is then said to occur when states
are united in such a way that their self-government or “sover-
eignty” — 1. e. the highest legal power immediately in rela-
tion to the citizens — has been partly abrogated and trans-
ferred to a common superior, organic system, the federal
state. The decisive point is that the union has given rise to
a new state which, within a limited field, possesses the
highest authority immediately in relation to the citizens,
and exercises this in the usual way through legislative, exe-
cutive, and judicial organs. The capacity for international

13
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duties has then to a corresponding extent been transferred
from the member states to the federal state. Apart from
the circumstance that the concept is defined as a pure or
ideal type — i.e. without regard to the fact that actual
occurrences of this pattern typically also comprise a certain
outward community based on the complete or partial abrog-
ation of the member states’ capacity for action — this de-
finition agrees with the generally accepted view.

If we consider the United Nations there can be no doubt
that the member states have not been united through this
organization in such a way as to give rise to a federal state
in the sense here indicated. None of the organs of the
organization can exercise state authority immediately in
relation to the citizens. In so far as the organization can
make legally binding decisions at all, these always apply
directly to the member states. In this connection we may
especially recall that no formation of a regular international
army, with the duty of direct obedience to the organization,
has been contemplated.

The question put above must therefore be answered decid-
edly and unconditionally in the negative.

Is the United Nations a Federation?

According to the definition in my Textbook of Inter-
national Law the type “federation” occurs when states are
united in such a way that their capacity for action, 1. e.
their power of concluding treaties and having diplomatic
representatives has been (completely or partially) abrogated
and transferred to a common organ. In practice this means
that outwardly the states appear as a unit with foreign
policy and peace and war in common.

A typical example is the American Confederation under
the Articles of 1777.1) In accordance with these none of

1) Text reprinted in The Federalist, ed. by Max Beloff, Oxford 1948,
453,
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the member states could send or receive envoys, conclude
any international agreement, or declare war, but the author-
ity for this was to rest with “the United States in Congress
assembled”. Similar arrangements prevailed in the Nether-
lands Confederacy (the Union of Utrecht 1579), the German
Confederation 181566, the North German Confederation
1866—71, and the Swiss Confederation 1815—48.

Nor can there be any doubt but that the question as to
whether the United Nations constitute a federation in this
sense must in principle be answered in the negative. The
members have retained their capacity for action. No com-
munity of foreign policy or of peace and war has been
established by the organization. The significance of a feder-
ation is in its relation to outside powers. As already stated,
the idea is that in this relation the members are to appear
as a unit because the federation acts on behalf of all. But
there is no meaning to this idea where a universal union is
concerned.

Often, however, the term “federation” is more loosely
defined, no weight being attached to the organized commun-
ity in relation to the outside world, but only to the fact
that a lasting union has been created for the purpose of
protecting the members externally and maintaining peace
internally among the member states. On the basis of this
definition it has been usual to characterize the League of
Nations as a federation,?) and similar views have been put
forward with regard to the United Nations.?) But even on
the basis of this definition of the concept the characteriza-
tion must be deemed doubtful, because the League of Na-
tions and the United Nations as at any rate potentially
universal unions cannot be orientated towards protection
against outside powers — unless indeed it were against the

2) See Schiicking-Webberg, Die Satzung des Vilkerbundes (1931) 83 f.
3) Georg Schwarzenberger, A Manual of International Law (1947) 119.

13%
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Martians. At all events it must be maintained that a con-
ceptual equating of phenomena such as the League and the
United Nations on the one hand and the American Con-
federation and the other above-quoted historical examples
of confederations on the other hand is more misleading than
instructive, precisely because in this way some striking and
very essential differences are eliminated. The above-men-
tioned unions were directed against the outside world and
were based on a common foreign policy and consequently
abrogated the members’ own capacity for action, whereas
none of these features are seen in the universal unions.
Once it has been established that in the main the United
Nations is obviously different from a federation because
the organization does not concern itself with the foreign
policy of its members, we can, nevertheless, on a closer ana-
lysis, point out that the organization possesses a certain,
though somewhat limited, power to act on behalf of all.
Thus under Articles 4 and 35 it can receive promises from
non-member states that they will comply with obligations
in accordance with the Charter. Under Article 43 the
Security Council can conclude agreements with members
concerning the military contingents they are to contribute
towards the maintenance of peace and security. The General
Assembly (the Security Council) can, according to the way
Article 79 has been interpreted in practice, enter upon agree-
ments concerning trusteeship. Even without express warrant
it must presumably be supposed that the organization, within
the scope of its functions, may conclude agreements with
members or non-members by which these undertake obliga-
tions with regard to the organization; further, agreements
binding the organs of the organization to the extent of their
competence, thus e. g. when the Economic and Social Coun-
cil under Article 63 enters upon agreements with the speci-
alized agencies as to conditions of co-operation. On the
other hand, it is ruled out that the organization should be
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able to conclude agreements pledging the members to a cer-
tain course of action.

The existence of this extremely limited competence can,
if it be preferred, be regarded as a demonstration of traces

— as the chemists say — of federation in the organization
of the United Nations.?)

T he United Nations as an Administrative Union.

Administrative union is the term generally used if there
exists an agreement concerning co-operation between the
administrative agencies of the member states for the
purpose of promoting common interests, in connection with
the establishment of international organs for the imple-
mentation of the co-operative functions, without, however,
having any power to take binding decisions. The compe-
tence of these organs is limited to preparing, directing, and
stimulating co-operation by studies, reports, and recommen-
dations.?)

It immediately strikes one that the activities of the United
Nations in the economic and social sphere — that is to say,
all the functions that come under the Economic and Social

4) On the assumption that ‘“under international law the Organi-
zation must be deemed to have those powers which, though not
expressly provided in the Charter, are conferred upon it by necessary
implication as being essential to the performance of its duties”, the
International Court, in its advisory opinion of April 11th, 1949,
concerning Reparation for Injuries suffered in the Service of the
United Nations, has stated that the Organization possesses inter-
national personality in the scnse that it is an entity capable of
availing itself of obligations incumbent upon its members (or other
states). The Court stresses that this “is not the same as saying that
it is a state, which it certainly is not, or that its legal personality
and rights and duties are the same as those of a state. Still less it
is the same thing as saying that it is ‘a super-state’, whatever that
expression may mean.”

5) Cf. Ross, A Textbook of International Law, § 42.
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Council and the Trusteeship Council — are organized pre-
cisely on this pattern. In view of this branch of the activi-
ties of the United Nations the organization can therefore be
characterized as an administrative union. It differs from the
examples so far known (including all the specialized agen-
cies) by the vast scope of co-operation. It is the general
administrative union supplementing the various specialized
ones.

T be United Nations as an Agency for the Pacific Settlement
of Disputes.

It is a well-known fact that states conclude agreements
concerning the pacific settlement of disputes in connection
with the establishment of agencies for exercising the func-
tion of settlement, whether it be by political treatment (con-
ciliation boards) or by judicial settlement (an international
court). We have then what might be called a settlement
agency.

It is obvious that the United Nations, as far as their
activities under Chapter VI and the Court are concerned,
have the character of such an agency for the pacific settle-
ment of disputes.

The United Nations as an Agency of Enforcement Action
for the Maintenance of Peace.

The function of the United Nations under Chapter VII,
for the maintenance of peace in the world by force, is an
aspect of the organization to which no parallel can be found
among the forms of co-operation between states before the
League of Nations came into being. In so far it can be said
that we have here something new and remarkable and that
with the League of Nations and the United Nations a new
type of agency has been created: an universal organization
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for the enforcement of peace in the world, not only among
the member states but among all states, cf. the Charter of
the United Nations Article 2 (6).

The regional arrangements which have lately come into
being resemble this type in so far as they anticipate enforce-
ment action for the maintenance of peace. But their func-
tion is limited to opposing attacks on a member — though
irrespective of whether or not the attack comes from a state
outside the region.



CHARTER OF THE UNITED NATIONS!)

WE?) THE PEOPLES OF THE UNITED NATIONS
DETERMINED

to save succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and women
and of nations large and small, and

to establish conditions under which justice and respect for the obli-
gations arising from treatics and other sources of international law

can be maintained, and R
to promote social progress and better standards of life in larger
freedom,

AND FOR THESE ENDS

to practice tolerance and live together in peace with one another as
good neighbors, and

to unite our strength to maintain international peace and security,
and

to ensure, by the acceptance of principles and the institution of
methods, that armed force shall not be used, save in the common
interest, and

to employ international machinery for the promotion of the economic
and social advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS
TO ACCOMPLISH THESE AIMS

Accordingly, our respective Governments, through representatives
assembled in the city of San Francisco, who have exhibited their full

1) The references givens in the notes below are to the pages above.
2) 116, 134.
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powers found to be in good and due form, have agreed to the present
Charter of the United Nations and do hereby establish an international
organization to be known as the United Nations.

CHAPTER I
PURPOSES AND PRINCIPLES

Article 13)

The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end: to
take effective collective measures for the prevention «nd removal of
threats to the peace, and for the suppression of acts of aggression or
other breaches of the peace, and to bring about by peaceful means, and
in conformity with the principles of justice and international law, ad-
justment or settlement of international disputes or situations which might
lead to a breach of the peace;?)

2. To develop friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples, and to
take other appropriate measures to strengthen universal peace;5)

3. To achieve international cooperation in solving international pro-
blems of an economic, social, cultural, or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion;
ands)

4, To be a center for harmonizing the actions of nations in the attain-
ment of these common ends.7)

Article 2

The Organization and its Members, in pursuit of the Purposes stated
in Article 1, shall act in accordance with the following Principles.

1. The Organization is based on the principle of the sovereign equality
of all its Members.8)

2. All Members, in order to ensure to all of them the rights and
benefits resulting from membership, shall fulfil in good faith the obli-
gations assumed by them in accordance with the present Charter.

3) 108, 116, 142.

4) 110, 111, 117, 163.
5) 110, 116, 134, 135.
6) 110, 114, 115.

7) 110, 116.

8) 118, 134.
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3. All Members shall settle their international disputes by peaceful
means in such a manner that international peace and security, and
justice, are not endangered.9)

4, All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political inde-
pendence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.10)

5. All Members shall give the United Nations every assistance in any
action it takes in accordance with the present Charter, and shall refrain
from giving assistance to any state against which the United Nations
is taking preventive or enforcement action,

6. The Organization shall ensure that states which are not Members
of the United Nations act in accordance with these Principles so far as
may be necessary for the maintenance of international peace and
security.11)

7. Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domestic
jurisdiction of any state or shall require the Members to submit such
matters to settlement under the present Charter; but this principle shall
not prejudice the application of enforcement measures under Chapter

VIL12)

CHAPTER 11
MEMBERSHIP

Article 3

The original Members of the United Nations shall be the states which,
having participated in the United Nations Conference on International
Organization at San Francisco, or having previously signed the Decla-
ration by United Nations of January 1, 1942, sign the present Charter
and ratify it in accordance with Article 110.13)

Article 4 14)

1. Membership in the United Nations is open to all other peace-
loving states which accept the obligations contained in the present

9) 118, 128, 158,

10) 128, 141, 144, 153, 156.
11) 30, 32—34, 148, 199.

12) 111, 118—132.

13) 42,

14) 43, 45-—47, 60, 70, 78, 196.



Text of the Charter of the United Nations 203

Charter and, in the judgment of the Organization, are able and willing
to carry out these obligations.

2. The admission of any such state to membership in the United
Nations will be effected by a decision of the General Assembly upon
the recommendation of the Security Council.15)

Article 5

A Member of the United Nations against which preventive or enforce-
ment action has been taken by the Security Council may be suspended
from the exercise of the rights and privileges of membership by the
General Assembly upon the recommendation of the Security Council.
The exercise of these rights and privileges may be restored by the
Security Council.16)

Article 6

A Member of the United Nations which has persistently violated the
Principles contained in the present Charter may be expelled from the
Organization by the General Assembly upon the recommendation of the
Security Council.17)

CHAPTER III
ORGANS

Article 7 18)

1. There are established as the principal organs of the United Nations:
a General Assembly, a Security Council, an Economic and Social Coun-
cil, a Trusteeship Council, an International Court of Justice, and a
Secretariat,

2. Such subsidiary organs as may be found necessary may be estab-
lished in accordance with the present Charter.

Article 8

The United Nations shall place no restrictions on the eligibility of
men and women to participate in any capacity and under conditions of
equality in its principal and subsidiary organs.

15) 44,

16) 48, 60, 70.
17) 47, 60, 70.
18) 41, 104.
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CHAPTER IV
THE GENERAL ASSEMBLY

Composition
Article 919)

1. The General Assembly shall consist of all the Members of the
United Nations.

2. Each Member shall have not more than five representatives in the
General Assembly.

Functions and Powers
Article 1020)

The General Assembly may discuss any questions or any matters
within the scope of the present Charter or relating to the powers and
functions of any organs provided for in the present Charter, and, except
as provided in Article 12, may make recommendations to the Members
of the United Nations or to the Security Council or to both on any
such questions or matters.

Article 1121)

1. The General Assembly may consider the general principles of
cooperation in the maintenance of international peace and security, in-
cluding the principles governing disarmament and the regulation of
armaments, and may make recommendations with regard to such prin-
ciples to the Members or to the Security Council or to both.

2. The General Assembly may discuss any questions relating to the
maintenance of international peace and security brought before it by
any Member of the United Nations, or by the Security Council, or by
a state which is not a Member of the United Nations in accordance with
Article 35, paragraph 2, and, except as provided in Article 12, may make
recommendations with regard to any such questions to the state or states
concerned or to the Security Council or to both. Any such question on
which action is necessary shall be referred to the Security Council by
the General Assembly cither before or after discussion.22)

3. The General Assembly may call the attention of the Security
Council to situations which are likely to endanger international peace
and security.23)

19) 58,

20) 51, 52, 57, 59—61, 68, 163.
21) 59, 60.

22) 52, 70, 153, 163,

23) 144,
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4, The powers of the General Assembly set forth in this Article shall
not limit the general scope of Article 10.

Article 12 24)

1. While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the
General Assembly shall not make any recommendation with regard to
that dispute or situation unless the Security Council so requests.25)

2. The Secretary-General, with the consent of the Security Council,
shall notify the General Assembly at each session of any matters relative
to the maintenance of international peace and security which are being
dealt with by the Security Council and shall similarly notify the General
Assembly, or the Members of the United Nations if the General Assembly
is not in session, immediately the Security Council ceases to deal with
such matters.

Article 13 26)

1. The General Assembly shall initiate studies and make recommend-
ations for the purpose of:

a. promoting international cooperation in the political field and
encouraging the progressive development of international law and its
codification;27)

b. promoting international cooperation in the economic, social,
cultural, educational, and health fields, and assisting in the realization
of human rights and fundamental freedoms for all without distinction
as to race, sex, language, or religion.

2. The further responsibilities, functions, and powers of the General
Assembly with respect to matters mentioned in paragraph 1b above are
set forth in Chapters IX and X.28)

Article 14

Subject to the provisions of Article 12, the General Assembly may
recommend measures for the peaceful adjustment of any situation, regard-
less of origin, which it deems likely to impair the general welfare or
friendly relations among nations, including situations resulting from a

24) 59, 60, 81, 154, 164.
25) 52, 70, 153, 154, 164.
26) 59, 60.

27) 59, 176.

28) 175,
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violation of the provisions of the present Charter setting forth the
Purposes and Principles of the United Nations.28)

Article 15 30)

1. The General Assembly shall receive and consider annual and special
reports from the Security Council; these reports shall include an account
of the measures that the Security Council has decided upon or taken to
maintain international peace and security.

2. The General Assembly shall receive and consider reports from the
other organs of the United Nations.

Article 16

The General Assembly shall perform such functions with respect to
the international trusteeship system as are assigned to it under Chapters
XII and XIII, including the approval of the trusteeship agreements for
areas not designated as strategic.31)

Article 17 32)

1. The General Assembly shall consider and approve the budget of
the Organization.

2. The expenses of the Organization shall be borne by the Members
as apportioned by the General Assembly.

3. The General Assembly shall consider and approve any financial
and budgetary arrangements with specialized agencies referred to in
Article 57 and shall examine the administrative budgets of such speciali-
zed agencies with a view to making recommendations to the agencies
concerned.

Voting
Article 18 38)

1. Each member of the General Assembly shall have one vote.34)
2. Decisions of the General Assembly on important questions shall
be made by a two-thirds majority of the members present and voting.

29) 59, 60, 163, 164.

30) 59, 60, 163.

81) 59, 60, 70.

32) 60, 70.

33) 36, 45, 58, 70, 89, 131,
34) 61.
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These questions shall include: recommendations with respect to the
maintenance of international peace and security, the election of the
non-permanent members of the Security Council, the election of the
members of the Economic and Social Council, the election of members
of the Trusteeship Council in accordance with paragraph 1c¢ of Article
86, the admission of new Members to the United Nations, the suspension
of the rights and privileges of membership, the expulsion of Members,
questions relating to the operation of the trusteeship system, and budge-
tary questions.35)

3. Decisions on other questions, including the determination of addi-
tional categories of questions to be decided by a two-thirds majority,
shall be made by a majority of the members present and voting.36)

Article 19

A Member of the United Nations which is in arrears in the payment
of its financial contributions to the Organization shall have no vote in
the General Assembly if the amount of its arrears equals or exceeds the
amount of the contributions due from it for the preceding two full
years. The General Assembly may, nevertheles, permit such a Member
to vote if it is satisfied that the failure to pay is due to conditions
beyond the control of the Member.

Procedure
Article 20

The General Assembly shall meet in regular annual sessions and in
such special sessions as occasion may require. Special sessions shall be
convoked by the Secretary-General at the request of the Security Council
or of a majority of the Members of the United Nations.37)

Article 21

The General Assembly shall adopt its own rules of procedure. It shall
elect its President for each session.

Article 22

The General Assembly may establish such subsidiary organs as it
deems necessary for the performance of its functions.38)

35) 62,
36) 62,
87) 63,
38) 64, 67.
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CHAPTER V

THE SECURITY COUNCIL
Composition
Article 23 39)

1. The Security Council shall consist of eleven Members of the
United Nations. The Republic of China, France, the Union of Soviet
Socialist Republics, the United Kingdom of Creat Britain and Northern
Ireland, and the United States of America shall be permanent members
of the Security Council. The General Assembly shall elect six other
Members of the United Nations to be non-permanent members of the
Security Council, due regard being specially paid, in the first instance
to the contribution of Members of the United Nations to the main-
tenance of international peace and security and to the other purposes of
the Organization, and also to cquitable geographical distribution.

2. The non-permanent members of the Security Council shall be
elected for a term of two years. In the first election of the non-perma-
nent members, however, three shall be chosen for a term of one year.
A retiring member shall not be eligible for immediate re-election.40)

3. Each member of the Security Council shall have one representative.

Functions and Powers
Article 24 41)

1. In order to ensure prompt and effective action by the United
Nations, its Members confer on the Security Council primary respon-
sibility for the maintenance of international peace and security, and agree
that in carrying out its duties under this responsibility the Security
Council acts on their behalf.

2. In discharging these duties the Security Council shall act in accord-
ance with the Purposes and Principles of the United Nations. The
specific powers granted to the Security Council for the discharge of
these duties are laid down in Chapters VI, VII, VIII, and XII.

3. The Security Council shall submit annual and, when necessary,
special reports to the General Assembly for its consideration.

Article 25

The Members of the United Nations agree to accept and carry out
the decisions of the Security Council in accordance with the present
Charter.42)

39) 69, 89,

40) 60.

a1) 52, 70, 71, 139, 143,
42) 101, 139, 140.
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Article 26

In order to promote the establishment and maintenance of international
peace and security with the least diversion for armaments of the world’s
human and economic resources, the Security Council shall be responsible
for formulating, with the assistance of the Military Staff Committee
referred to in Article 47, plans to be submitted to the Members of the
United Nations for the establishment of a system for the regulation of
armaments.43)

Voting
Article 27 44)

1. Each member of the Security Council shall have one vote.

2. Decisions of the Security Council on procedural matters shall be
made by an affirmative vote of seven members.45)

3. Decisions of the Security Council on all other matters shall be
made by an affirmative vote of seven members including the concurring
votes of the permanent members; provided that, in decisions under
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute
shall abstain from voting.46)

Procedure
Article 28 47)

1. The Security Council shall be so organized as to be able to func-
tion continuously. Each member of the Security Council shall for this
purpose be represented at all times at the seat of the Organization.

2. The Security Council shall hold periodic meetings at which each
of its members may, if it so desires, be represented by a member of the
government or by some other specially designated representative.

3. The Security Council may hold meetings at such places other than
the seat of the Organization, as in its judgment will best facilitate its
work.

Article 29

The Security Council may establish such subsidiary organs as it deems
necessary for the performance of its functions.

43) 87.

44) 21, 38, 39, 45, 70—85, 139, 151.
45} 79, 80, 82, 83, 85, 161.

46) 82, 83, 85, 102, 131, 146.

47) 86.
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Article 30

The Security Council shall adopt its own rules of procedure, including
the method of sclecting its President.

Article 31

Any Member of the United Nations which is not a member of the
Security Council may participate, without vote, in the discussion of any
question brought before the Security Council whenever the latter con-
siders that the interests of that Member are specially affected.48)

Article 32

Any Member of the United Nations which is not a member of the
Security Council or any state which is not a Member of the United
Nations, if it is a party to a dispute under consideration by the Security
Council, shall be invited to participate, without vote, in the discussion
relating to the dispute. The Security Council shall lay down such condi-
tions as it deems just for the participation of a state which is not a
Member of the United Nations.49)

CHAPTER VI
PACIFIC SETTLEMENT OF DISPUTES

Article 3350)

1. The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security, shall, first,
of all, seek a solution by negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies or arran-
gements, or other peaceful means of their own choice.51)

2. The Security Council shall, when it deems necessary, call upon the
parties to settle their dispute by such means.52)

Article 34

The Security Council may investigate any dispute, or any situation
which might lead to international friction or give rise to a dispute, in

48) 86,

49) 86.

50) 162, 164.

51) 128, 158, 159, 169, 170.
52) 159, 161.
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order to determine whether the continuance of the dispute or situation
is likely to endanger the maintenance of international peace and secu-
rity.53)

Article 35 54)

1. Any Member of the United Nations may bring any dispute, or any
situation of the nature referred to in Article 34, to the attention of the
Security Council or of the General Assembly.55)

2. A state which is not a Member of the United Nations may bring
to the attention of the Security Council or of the General Assembly any
dispute to which it is a party if it accepts in advance, for the purposes
of the dispute, the obligations of pacific settlement provided in the present
Charter.56)

3. The proceedings of the General Assembly in respect of matters
brought to its attention under this Article will be subject to the pro-
visions of Articles 11 and 12,

Article 36 57)

1. The Security Council may, at any stage of a dispute of the nature
referred to in Article 33 or of a situation of like nature, recommend ap-
propriate procedures or methods of adjustment.58)

2. The Security Council should take into consideration any procedures
for the settlement of the dispute which have already been adopted by
the parties.59)

3. In making recommendations under this Article the Security Council
should also take into consideration that legal disputes should as a general
rule be referred by the parties to the International Court of Justice in
accordance with the provisions of the Statute of the Court.60)

Article 37 61)

1. Should the parties to a dispute of the nature referred to in Article
33 fail to settle it by the means indicated in that Article, they shall
refer it to the Security Council.62)

53) 159—161.

51) 104, 196.
55) 144,
56) 144,

57) 78, 162, 163.

58) 78, 161.

59) 78, 167, 169, 170.
60) 169.

61) 156, 158, 159.
62) 128,

147
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2. If the Security Council deems that the continuance of the dispute
is in fact likely to endanger the maintenance of international peace and
security, it shall decide whether to take action under Article 36 or to
recommend such terms of settlement as it may consider appropriate.63)

Article 38

Without prejudice to the provisions of Articles 33 to 37, the Security
Council may, if all the parties to any dispute so request, make recom-
mendations to the parties with a view to a pacific settlement of the
dispute.

CHAPTER VII
ACTION WITH RESPECT TO THREATS TO THE PEACE,
BREACHES OF THE PEACE, AND ACTS OF AGGRESSION

Article 39

The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall make
recommendations, or decide what measures shall be taken in accordance
with Articles 41 and 42, to maintain or restore international peace and
security.64)

Article 40

In order to prevent an aggravation of the situation, the Security
Council may, before making the recommendations or deciding upon the
mcasures provided for in Article 39, call upon the parties concerned to
comply with such provisional measures as it deems necessary or desirable.
Such provisional measures shall be without prejudice to the rights, claims,
or position of the parties concerned. The Security Council shall duly
take account of failure to comply with such provisional measures.85)

Article 41

The Security Council may decide what measures not involving the
use of armed force are to be employed to give effect to its decisions,
and it may call upon the Members of the United Nations to apply such

63) 156, 160—163.
64) 77, 141, 143, 144, 146, 148, 156, 163, 164, 173
65) 70, 146, 147.
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measures. These may include complete or partial interruption of economic
relations and of rail, sea, air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic relations.66)

Article 42

Should the Security Council consider that measurcs provided for in
Article 41 would be inadequate or have proved to be inadequate, it may
take such action by air, sea, or land forces as may be necessary to main-
tain or restore international peace and security. Such action may include
demonstrations, blockade, and other operations by air, sea, or land forces
of Members of the United Nations.67)

Article 43 68)

1. All Members of the United Nations, in order to contribute to the
maintenance of international peace and security, undertake to make
available to the Security Council, on its call and in accordance with a
special agreement or agreements, armed forces, assistance, and facilities,
including rights of passage, necessary for the purpose of maintaining
international peace and security.

2. Such agreement or agreements shall govern the numbers and types
of forces, their degree of readiness and general location, and the nature
of the facilities and assistance to be provided.

3. The agreement or agreements shall be negotiated as soon as possible
on the initiative of the Security Council. They shall be concluded
between the Security Council and Members or between the Security
Council and groups of Members and shall be subject to ratification by
the signatory states in accordance with their respective constitutional
processes.69)

Article 44

When the Security Council has decided to use force it shall, before
calling upon a Member not represented on it to provide armed forces
in fulfillment of the obligations assumed under Article 43, invite that
Member, if the Member so desires, to participate in the decisions of the
Security Council concerning the employment of contingents of that
Member’s armed forces.70)

66) 70, 77, 140, 143, 146, 149.
67) 142, 143, 146—149, 151.
68) 150, 196.

69) 150.

70) 70, 150.
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Article 45

In order to enable the United Nations to take urgent military measures.
Members shall hold immediately available national air-force contingents
for combined international enforcement action. The strength and degree
of readiness of these contingents and plans for their combined action
shall be determined, within the limits laid down in the special agreement
or agreements referred to in Article 43, by the Security Council with
the assistance of the Military Staff Committee.

Article 46

Plans for the application of armed force shall be made by the Security
Council with the assistance of the Military Staff Committee.71)

Article 47 72)

1. There shall be established a Military Staff Committce to advise
and assist the Security Council on all questions relating to the Security
Council’s military requirements for the maintenance of international peace
and security, the employment and command of forces placed at its
disposal, the regulation of armaments, and possible disarmament.73)

2. The Military Staff Committee shall consist of the Chiefs of Staff
of the permanent members of the Security Council or their represen-
tatives. Any Member of the United Nations not permanently represented
on the Committee shall be invited by the Committee to be associated
with it when the efficient discharge of the Committee’s responsibilities
requires the participation of that Member in its work.

3. The Military Staff Committee shall be responsible under the
Security Council for the strategic direction of any armed forces placed
at the disposal of the Security Council. Questions relating to the com-
mand of such forces shall be worked out subsequently.74)

4, The Military Staff Committee, with the authorization of the Secur-
ity Council and after consultation with appropriate regional agencies,
may establish regional subcommittees.

Article 48 75)

1. The action required to carry out the decisions of the Security
Council for the maintenance of international peace and security shall

71) 151,
72) 87.
73) 151,
7¢) 151,
75) 70, 140, 149.
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bee taken by all the Members of the United Nations or by some of them,
as the Security Council may determine.76)

2. Such decisions shall be carried out by the Members of the United
Nations directly and through their action in the appropriate international
agencies of which they are members.

Article 49

The Members of the United Nations shall join in affording mutual
assistance in carrying out the measures decided upon the Security Co-
uncil.77)

Article 50

If preventive or enforcement measures against any state are taken by
the Security Council, any other state, whether a Member of the United
Nations or not, which finds itself confronted with special economic
problems arising from the carrying out of those measures shall have the
right to consult the Security Council with regard to a solution of those
problems.78)

Article 51

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defense if an armed attack occours against
a Member of the United Nations, until the Security Council has taken
the measures necessary to maintain international peace and security.
Measures taken by Members in the exercise of this right of self-defense
shall be immediately reported to the Security Council and shall not in
any way affect the authority and responsibility of the Security Council
under the present Charter to take at any time such action as it deems
necessary in order to maintain or restore international peace and secu-
rity.79)

CHAPTER VIII
REGIONAL ARRANGEMENTS

Article 52

1. Nothing in the present Charter precludes the existence of regional
arrangements or agencies for dealing with such matters relating to the

76) 148,
77) 70.
78) 149,
79) 144, 172, 173.
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maintenance of international peace and security as are appropriate for
regional ‘action, provided that such arrangements or agencies and their
activities are consistent with the Purposes and Principles of the United
Nations.

2. The Members of the United Nations entering into such arrangements
or constituting such agencies shall make every effort to achieve pacific
settlement of local disputes through such regional arrangements or by
such regional agencies before referring them to the Security Council.80)

3. The Security Council shall encourage the development of pacific
settlement of local disputes through such regional arrangements or by
such regional agencies either on the initiative of the states concerned or
by reference from the Security Council.81)

4. This Article in no way impairs the application of Articles 34 and
35.

Article 53 84)

1. The Security Council shall, where appropriate, utilize such regional
arrangements or agencies for enforcement action under its authority. But
no enforcement action shall be taken under regional arrangements or by
regional agencies without the authorization of the Security Council, with
the exception of measures against any enemy state, as defined in para-
graph 2 of this Article, provided for pursuant to Article 107 or in regional
arrangements directed against renewal of aggressive policy on the part
of any such state, until such time as the Organization may, on request
of the Governments concerned, be charged with the responsibility for
preventing further aggression by such a state.85)

2. The term enemy state as used in paragraph 1 of this Article applies
to any state which during the Second World War has been an enemy
of any signatory of the present Charter.

Article 54

The Security Council shall at all times be kept fully informed of
activities undertaken or in contemplation under regional arrangements
or by regional agencies for the maintenance of international peace and
security.86)

80) 109.
81) 72, 170.
84) 172.
85) 166.
86) 173.
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CHAPTER IX
INTERNATIONAL ECONOMIC AND SOCIAL
COOPERATION

Article 55 87)

With a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations
based on respect for the principle of equal rights and self-determination
of peoples, the United Nations shall promote:

a. higher standards of living, full employment, and conditions of
economic and social progress and development;88)

b. solutions of international economic, social, health, and related
problems; and international cultural and educational cooperation; and

c. universal respect for, and observance of, human rights and fund-
amental freedoms for all without distinction as to race, sex, language,
or religion.89)

Article 56

All Members pledge themselves to take joint and separate action in
cooperation with the Organization for the achievement of the purposes
set forth in Article 55.90)

Article 57

1. The various specialized agencies, established by intergovernmental
agreement and having wide international responsibilities, as defined in
their basic instruments, in economie, social, cultural, educational, health,
and related fields, shall be brought into relationship with the United
Nations in accordance with the provisions of Article 63.

2. Such agencies thus brought into relationship with the United Na-
tions are hereinafter referred to as specialized agencies.

Article 58

The Organization shall make recommendations for the coordination
of the policies and activities of the specialized agencies.

87) 89, 90, 95, 110, 114, 134, 135, 175, 185,
88) 114, 178.

89) 178.

90) 90, 178, 185.



218 Text of the Charter of the United Nations

Article 59

The Organization shall, where appropriate, initiate negotiations among
the states concerned for the creation of any new specialized agencies
required for the accomplishment of the purposes set forth in Article 55.91)

Article 60

Responsibility for the discharge of the functions of the Organization
set forth in this Chapter shall be vested in the General Assembly and,
under the authority of the General Assembly, in the Economic and
Social Council, which shall have for this purpose the powers set forth
in Chapter X.92)

CHAPTER X
THE ECONOMIC AND SOCIAL COUNCIL

Composition
Article 6193)

1. The Economic and Social Council shall consist of eighteen Members
of the United Nations elected by the General Assembly.

2. Subject to the provisions of paragraphs 3, six members of the
Economic and Social Council shall be elected each year for a term of
three years. A retiring member shall be eligible for immediate re-election.

3. At the first election, eighteen members of the Economic and Social
Council shall be chosen. The term of office of six members so chosen
shall expire at the end of one year, and of six other members at the
end of two years, in accordance with arrangements made by the General
Assembly.

4. Each member of the Economic and Social Council shall have one
representative.

Functions and Powers
Article 6294)

1. The Economic and Social Council may make or initate studies and
reports with respect to international economic, social, cultural, educa-
tional, health, and related matters and may make recommendations with
respect to any such matters to the General Assembly, to the Members
of the United Nations, and to the specialized agencies concerned.

81) 70.
92) 60, 88, 175.
93) 60, 88.
94) 90, 176.
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2. It may make recommendations for the purpose of promoting respect
for, and observance of, human rights and fundamental freedoms for all.

3. It may prepare draft conventions for submission to the General
Assembly, with respect to matters falling within its competence.95)

4. It may call, in accordance with the rules prescribed by the United
Nations, international conferences on matters falling within its com-
petence.96)

Article 63 97)

1. The Economic and Social Council may enter into agreements with
any of the agencies referred to in Article 57, defining the terms on which
the agency concerned shall be brought into relationship with the United
Nations. Such agreements shall be subject to approval by the General
Assembly.

2. It may coordinate the activities of the specialized agencies through
consultation with and recommendations to such agencies and through
recommendations to the General Assembly and to the Members of the
United Nations.

Article 64 98)

1. The Economic and Social Council may take appropriate steps to
obtain regular reports from the specialized agencies. It may make ar-
rangements with the Members of the United Nations and with the
specialized agencies to obtain reports on the steps taken to give effect
to its own recommendations and to recommendations on matters falling
within its competence made by the General Assembly.

2. It may communicate its observations on these reports to the Gen-
eral Assembly.

Article 65

The Economic and Social Council may furnish information to the
Security Council and shall assist the Security Council upon its request.

Article 66

1. The Economic and Social Council shall perform such functions as
fall within its competence in connection with the carrying out of the
recommendations of the General Assembly.99)

95) 90, 176.
96) 90, 176.
97) 60, 90, 196.
98) 90.

99) 88,
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2. It may, with the approval of the General Assembly, perform services
at the request of Members of the United Nations and at the request of
specialized agencies.

3. It shall perform such other functions as are specified elsewhere in
the present Charter or as may be assigned to it by the General Assembly.

Voting
Article 67 100)

1. Each member of the Economic and Social Council shall have one
vote.

2. Decisions of the Economic and Social Council shall be made by a
majority of the members present and voting.

Procedure
Article 68

The Economic and Social Council shall set up commissions in economic
and social fields and for the promotion of human rights, and such other
commissions as may be required for the performance of its functions.101)

Article 69

The Economic and Social Council shall invite any Member of the
United Nations to participate, without vote, in its deliberations on any
matter of particular concern to that Member.102)

Article 70

The Economic and Social Council may make arrangements for repre-
sentatives of the specialized agencies to participate, without vote, in its
deliberations and in those of the commissions established by it, and for
its representatives to participate in the deliberations of the specialized
agencies.103)

Article 71

The Economic and Social Council may make suitable arrangements for
consultation with nongovernmental organizations which are concerned
with matters within its competence. Such arrangements may be made
with international organizations and, where appropriate, with national

100) 70, 91.
101) 90, 92, 93.
102) 91, 101.
103) 91, 101.
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organizations after consultation with the Member of the United Nations
concerned.104)

Article 72 105)

1. The Economic and Social Council shall adopt its own rules of
procedure, including the method of selecting its President.

2. ‘The Economic and Social Council shall meet as required in accord-
ance with its rules, which shall include provision for the convening of
meetings on the request of a majority of its members.

CHAPTER XI
DECLARATION REGARDING NON-SELF-GOVERNING
TERRITORIES

Article 73 106)

Members of the United Nations which have or assume responsibilities
for the administration of territories whose peoples have not yet attained
a full measure of self-government recognize the principle that the interests
of the inhabitants of these territories are paramount, and accept as a
sacred trust the obligation to promote to the utmost, within the system
of international peace and security established by the present Charter,
the well-being of the inhabitants of these territories, and, to this end:

a. to ensure, with due respect for the culture of the peoples con-
cerned, their political, economic, social, and educational advancement,
their just treatment, and their protection against abuses;107)

b. to develop self-government, to take due account of the political
aspirations of the peoples, and to assist them in the progressive devel-
opment of their free political institutions, according to the particular
circumstances of each territory and its peoples and their varying stages
of advancement;108)

c. to further international peace and security;109)

d. to promote constructive measures of development, to encourage
research, and to cooperate with one another and, when and where
appropriate, with specialized international bodies with a view to the

104) 90,

105) 186,

106) 184, 186, 187.
107) 185,

108) 184, 185.
109) 186,
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practical achievement of the social, economic, and scientific purposes
set forth in this Article; and 110)

e. to transmit regularly to the Secretary-General for information
purposes, subject to such limitation as security and constitutional con-
siderations may require, statistical and other information of a technical
nature relating to economic, social, and educational conditions in the
territories for which they are respectively responsible other than those
territories to which Chapters XII and XIII apply.111)

Article 74

Members of the United Nations also agree that their policy in respect
of the territories to which this Chapter applies, no less than in respect
of their metropolitan areas, must be based on the general principle of
good-neighborliness, due account being taken of the interests and well-
being of the rest of the world, in social, economic, and commercial
matters.112)

CHAPTER XII
INTERNATIONAL TRUSTEESHIP SYSTEM

Article 75

The United Nations shall establish under its authority an international
trusteeship system for the administration and supervision of such terri-
tories as may be placed thereunder by subsequent individual agreements.
These territories are hereinafter referred to as trust territories.113)

Aticle 76 114)

The basic objectives of the trusteeship system, in accordance with the
Purposes of the United Nations laid down in Article 1 of the present
Charter, shall be:

a. to further international peace and security;

b. to promote the political, economic, social, and educational ad-
vancement of the inhabitants of the trust territories, and their progres-
sive development towards self-government or independence as may be

110) 185, 186.

111) 186,

112) 184, 186.

113) 187,

114) 97, 182, 184, 186.
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appropriate to the particular circumstances of each territory and its
peoples and the freely expressed wishes of the peoples concerned, and
as may be provided by the terms of each trusteeship agreement;

c. to encourage respect for human rights and for fundamental free-
doms for all without distinction as to race, sex, language, or religion,
and to encourage recognition of the interdependence of the peoples of
the world; and

d. to ensure equal treatment in social, economic, and commercial
matters for all Members of the United Nations and their nationals,
and also equal treatment for the latter in the administration of justice,
without prejudice to the attainment of the foregoing objectives and
subject to the provisions of Article 80.115)

Article 77 116)

1. The trusteeship system shall apply to such territories in the follow-
ing categories as may be placed thereunder by means of trusteeship
agreements:

a. territories now held under mandate;

b. territories which may be detached from enemy states as a result
of the Second World War; and

c. territories voluntarily placed under the system by states respons-
ible for their administration.

2. It will be a matter for subsequent agreement as to which territories
in the foregoing categories will be brought under the trusteeship system
and upon what terms.

Article 78

The trusteeship system shall not apply to territories which have become
Members of the United Nations, relationship among which shall be based
on respect for the principle of sovereign equality.117)

Article 79

The terms of trusteeship for each territory to be placed under the
trusteeship system, including any alteration or amendment, shall be agreed
upon by the states directly concerned, including the mandatory power
in the case of territories held under mandate by a Member of the United
Nations, and shall be approved as provided for in Articles 83 and 85.118)

115) 117,

116) 181.

117) 132, 134, 180.

118) 181, 182, 184, 196.
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Article 80

1. Except as may be agreed upon in individual trusteeship agreements,
made under Articles 77, 79, and 81, placing each territory under the
trusteeship system, and until such agreements have been concluded,
nothing in this Chapter shall be construed in or of itself to alter in any
manner the rights whatsoever of any states or any peoples or the terms
of existing international instruments to which Members of the United
Nations may respectively be parties.

2. Paragraph 1 of this Article shall not be interpreted as giving
grounds for delay or postponement of the negotiation and conclusion of
agreements for placing mandated and other territories under the trustce-
ship system as provided for in Article 77.

Article 81

The trusteceship agreement shall in each case include the terms under
which the trust territory will be administered and designate the authority
which will exercise the administration of the trust territory. Such author-
ity, hereinafter called the administering authority, may be one or more
states or the Organization itself.119)

Article 82

There may be designated, in any trusteeship agreement, a strategic
area or areas which may include part or all of the trust territory to which
the agreement applies, without prejudice to any special agrecment or
agreements made under Article 43,120)

Article 83 121)

1. All functions of the United Nations relating to strategic areas,
including the approval of the terms of the trusteeship agreements and
of their alteration or amendment, shall be cxercised by the Security
Council.

2. The basic objectives set forth in Article 76 shall be applicable to
the people of each strategic arca.

3. The Sccurity Council shall, subject to the provisions of the trustee-
ship agreements and without prejudice to security considerations, avail
itself of the assistance of the Trusteeship Council to perform those func-

119) 182,
120) 96, 182.
121) 96, 182, 188.
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tions of the United Nations under the trusteeship system relating to
political, economic, social, and educational matters in the strategic areas.

Article 84

It shall be the duty of the administering authority to ensure that the
trust territory shall play its part in the maintenance of international peace
and security. To this end the administering authority may make use
of volunteer forces, facilities, and assistance from the trust territory in
carrying out the obligations towards the Security Council undertaken in
this regard by the administering authority, as well as for local defense
and the maintenance of law and order within the trust territory.122)

Article 85 123)

1. The functions of the United Nations with regard to trusteeship
agreements for all areas not designated as strategic, including the approval
of the terms of the trusteeship agreements and of their alteration or
amendment, shall be exercised by the General Assembly.

2. The Trusteeship Council, operating under the authority of the
General Assembly, shall assist the General Assembly in carrying out
these functions.

CHAPTER XIII

THE TRUSTEESHIP COUNCIL
Composition
Article 86 124)

1. The Trusteeship Council shall consist of the following Members of
the United Nations:

a. those Members administering trust territories;

b. such of those Members mentioned by name in Article 23 as are
not administering trust territories; and

c. as many other Members elected for three year terms by the Gen-
eral Assembly as may be necessary to ensure that the total number of
members of the Trusteeship Council is equally divided between those
Members of the United Nations which administer trust territories and
those which do not.125)

122) 187,
123) 60, 96, 182,
124) 96,
125) 60,
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2. Each member of the Trusteeship Council shall designate one espec-
ially qualified to represent it therein.

Functions and Powers
Article 87 126)

The General Assembly and, under its authority, the Trusteeship Coun-
cil, in carrying out their functions, may:

a. consider reports submitted by the administering authority;

b. accept petitions and examine them in consultation with the ad-
ministering authority;

c. provide for periodic visits to the respective trust territories at
times agreed upon with the administering authority; and

d. take these and other actions in conformity with the terms of the
trusteeship agreements,

Article 88

The Trusteeship Council shall formulate a questionnaire on the po-
litical, economic, social, and educational advancement of the inhabitants
of each trust territory, and the administering authority for each trust
territory within the competence of the General Assembly shall make an
annual report to the General Assembly upon the basis of such question-
naire.127)

Voting
Article 89 128)

1. Each member of the Trusteeship Council shall have one vote.
2. Decisions of the Trusteeship Council shall be made by a majority
of the members present and voting.

Procedure
Article 90

1. The Trusteeship Council shall adopt its own rules of procedure,
including the method of selecting its President.

2. The Trusteeship Council shall meet as required in accordance with
its rules, which shall include provision for the convening of meetings
on the request of a majority of its members.

126) 96, 97, 188.
127) 187,
128) 70,
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Article 91

The Trusteeship Council shall, when appropriate, avail itself of the
assistance of the Economic and Social Council and of the specialized
agencies in regard to matters with which they are respectively concerned.

CHAPTER XIV
THE INTERNATIONAL COURT OF JUSTICE

Article 92

The International Court of Justice shall be the principal judicial organ
of the United Nations. It shall function in accordance with the annexed
Statute, which is based upon the Statute of the Permanent Court of
International Justice and forms an integral part of the present Char-
ter.129)

Article 93 130)

1. All Members of the United Nations are ipso facto parties to the
Statute of the International Court of Justice.

2. A state which is not a Member of the United Nations may become
a party to the Statute of the International Court of Justice on conditions
to be determined in each case by the General Assembly upon the recom-
mendation of the Security Council.131)

Article 94 132)

1. Each Member of the United Nations undertakes to comply with
the decision of the International Court of Justice in any case to which
it is a party.

2. If any party to a case fails to perform the obligations incumbent
upon it under a judgment rendered by the Court, the other party may
have recourse to the Security Council, which may, if it deems necessary,
make recommendations or decide upon measures to be taken to give effect
to the judgment.

Article 95
Nothing in the present Charter shall prevent Members of the United

Nations from entrusting the solution of their differences to other tribu-

129) 99,
130) 100,
131) 100,
132) 70, 101—103.
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nals by virtue of agreements already in existence or which may be con-
cluded in the future.133)

Article 96 134)

1. The General Assembly or the Security Council may request the
International Court of Justice to give an advisory opinion on any legal
question.

2. Other organs of the United Nations and specialized agencies, which
may at any time be so authorized by the General Assembly, may also
request advisory opinions of the Court on legal questions arising within
the scope of their activities.

CHAPTER XV
THE SECRETARIAT

Article 97

The Secretariat shall comprise a Secretary-General and such staff as
the Organization may require. The Secretary-General shall be appointed
by the General Assembly upon the recommendation of the Security
Council. He shall be the chief administrative officer of the Organiza-
tion.135)

Article 98

The Secretary-General shall act in that capacity in all meetings of the
General Assembly, of the Seccurity Council, of the Economic and Social
Council, and of the Trusteeship Council, and shall perform such other
functions as are entrusted to him by these organs. The Secretary-Gen-
eral shall make an annual report to the General Assembly on the work
of the Organization.136)

Article 99

The Secretary-General may bring to the attention of the Security
Council any matter which in his opinion may threaten the maintenance
of international peace and security.137)

133) 100.

134) 102.

135) 60, 70, 107.
136) 106.

137) 104—106, 144,
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Article 100 138)

1. In the performance of their duties the Secretary-General and the
staff shall not seek or receive Instructions from any government or
from any other authority external to the Organization. They shall
refrain from any action which might reflect on their position as inter-
national officials responsible only to the Organization.

2. Each Member of the United Nations undertakes to respect the
exclusively international character of the responsibilities of the Secretary-
General and the staff and not to seek to influence them in the discharge
of their responsibilities.139)

Article 101

1. The staff shall be appointed by the Secretary-General under regu-
lations established by the General Assembly.140)

2. Appropriate staffs shall be permanently assigned to the Economic
and Social Council, the Trusteeship Council, an, as required, to other
organs of the United Nations. These staffs shall form a part of the
Secretariat,

3. The paramount consideration in the employment of the staff and
in the determination of the conditions of service shall be the necessity of
securing the highest standards of efficiency, competence, and integrity.
Due regard shall be paid to the importance of recruiting the staff on as
wide a geographical basis as possible.

CHAPTER XVI
MISCELLANEOUS PROVISIONS

Article 102

1. Every treaty and every international agreement entered into by
any Member of the United Nations after the present Charter comes into
force shall as soon as possible be registered with the Secretariat and
published by it.

2. No party to any such trecaty or international agreement which has
not been registered in accordance with the provisions of paragraph 1 of
this Article may invoke that treaty or agreement before any organ of
the United Nations.

138) 107.
139) 107.
140) 107.
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Article 103

In the event of a conflict between the obligations of the Members of
the United Nations under the present Charter and their obligations under
any other international agreement, their obligations under the present
Charter shall prevail.141)

Article 104

The Organization shall enjoy in the territory of each of its Members
such legal capacity as may be necessary for the exercise of its functions
and the fulfillment of its purposes.

Article 105

1. The Organization shall enjoy in the territory of each of its Members
such privileges and immunities as are necessary for the fulfillment of its
purposes.

2. Representatives of the Members of the United Nations and officials
of the Organization shall similarly enjoy such privileges and immunities
as are necessary for the independent cxcrcise of their functions in con-
nection with the Organization.

3. The General Assembly may make recommendations with a view
to determining the details of the application of paragraphs 1 and 2 of
this Article or may propose conventions to the Members of the United
Nations for this purpose.

CHAPTER XVII
TRANSITIONAL SECURITY ARRANGEMENTS

Article 106

Pending the coming into force of such special agreements referred to
in Article 43 as in the opinion of the Security Council enable it to begin
the exercise of its responsibilities under Article 42, the parties to the
Four-Nation Declaration, signed at Moscow, October 30, 1943, and
France, shall, in accordance with the provisions of paragraph 5 of that
Declaration, consult with one another and as occasion requires with
other Members of the United Nations with a view to such joint action
on behalf of the Organization as may be necessary for the purpose of
maintaining international peace and security.142)

141) 33, 34,
142) 68, 150.
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Article 107

Nothing in the present Charter shall invalidate or preclude action, in
refation to any state which during the Second World War has been an
enemy of any signatory to the present Charter, taken or authorized as a
result of that war by the Governments having responsibility for such
action.

CHAPTER XVIII
AMENDMENTS

Article 108

Amendments to the present Charter shall come into force for all Mem-
bers of the United Nations when they have been adopted by a vote of
two thirds of the members of the General Assembly and ratified in
accordance with their respective constitutional processes by two thirds
of the Members of the United Nations, including all the permanent
members of the Security Council.143)

Article 109 144)

1. A General Conference of the Members of the United Nations for
the purpose of reviewing the present Charter may be held atr a date and
place to be fixed by a two-thirds vote of the members of the General
Assembly and by a vote of any seven members of the Security Council.
Each Member of the United Nations shall have one vote in the confe-
rence.145)

2. Any alteration of the present Charter recommended by a two-
thirds vote of the conference shall take effect when ratified in accord-
ance with their respective constitutional processes by two thirds of the
Members of the United Nations including all the permanent members
of the Security Council.146)

3. If such a conference has not been held before the tenth annual
session of the General Assembly following the coming into force of the
present Charter, the proposal to call such a conference shall be placed
on the agenda of that session of the General Assembly, and the confer-
ence shall be held if so decided by a majority vote of the members of

143) 30, 35—39, 47, 60, 62, 101.
144) 30, 36, 38, 39, 60, 101.
145) 62,

146) 36, 62,
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the General Assembly and by a vote of any seven members of the
Security Council.147)

CHAPTER XIX
RATIFICATION AND SIGNATURE

Article 110 148)

1. The present Charter shall be ratified by the signatory states in
accordance with their respective constitutional processes.140)

2. The ratifications shall be deposited with the Government of the
United States of America, which shall notify all the signatory states of
each deposit as well as the Secretary-General of the Organization when
he has been appointed.150)

3. The present Charter shall come into force upon the deposit of
ratifications by the Republic of China, France, the Union of Soviet
Socialist Republics, the United Kingdom of Great Britain and Northern
Ireland, and the United States of America, and by a majority of the
other signatory states. A protocol of the ratifications deposited shall
thereupon be drawn up by the Government of the United States of
America which shall communicate copies thereof to all the signatory
states,151)

4. The states signatory to the present Charter which ratify it after
it has come into force will become original Members of the United
Nations on the date of the deposit of their respective ratifications.152)

Article 111

The present Charter, of which the Chinese, French, Russian, English,
and Spanish texts are equally authentic, shall remain deposited in the
archives of the Government of the United States of America. Duly
certified copies thereof shall be transmitted by that Government to the
Governments of the other signatory states.

IN FAITH WHEREOF the representatives of the Governments of the
United Nations have signed the present Charter.

DoNE at the city of San Francisco the twenty-sixth day of June,
one thousand nine hundred and forty-five.

147y 39,

148) 22, 28—30.
149) 27, 28,
156) 27,

151) 27, 29, 47.
152) 29, 47.
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