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Judicial agencies have a peculiar power to enlist obedience and impose
control, essentially, I suggest, because they meet a deeply felt and constant
need for trustworthy neutrals. One way to achieve neutrality that has often
been tried has been to depersonalize the process by subordinating judges to
rules that control them strictly. But neutrality and trust were not necessarily
forfeited when judges made up the rules as they went along; as in medieval
England when a great new system of social controls, in aid of the monar-
chy’s purposes, was manufactured through judicial action. But there are
limits to the allegiance that judges can inspire, as the experience of France
reveals. The judges of pre-revolutionary France became partisans in politi-
cal strife for a reason that seemed to them persuasive — that other political
agencies had failed as restraints on royal absolutism. In their attempt to fill
a great gap in French political institutions they brought disaster on them-
selves and caused a lasting impairment of their own function whose effects
in France are not yet spent.!

1. Professor John P. Dawson of Harvard Law School. in Oracles of the Law, University of
Michigan. Ann Arbor, Thomas M. Cooley Lectures (scrics) 1968.
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Preface

In his book ‘I’'Europe des Juges’ Robert Lecourt, the former president of
the Court of Justice of the European Communities, demonstrated the
importance of judges for the development of the European Communities.
Community Law would be of little impact if it were not cautiously applied
by the national judiciaries in the national legal orders. Compared to other
international organizations, one of the principal forces of the Communities
is that their rules need no further acts of national governments, but are
applied directly by the national Courts.

In guiding the national judiciaries, the Court of Justice plays an essential
role deciding how Community Law will be pallied. It offers the authentic
interpretation, not only of all Community acts, but also of their effect in the
national legal orders. Furthermore, the Court has its tasks in deciding the
legality of Community Acts and in establishing breaches by Member States
of their Community obligations. In performing these tasks, the Court has to
determine what rule to apply when Community Law is unclear or in-
complete. Its role in the filling of gaps is more important than in any
national legal order because of the frequent failure of the Council to adopt
the necessary legislation. Inevitably, the political impact of the constitu-
tional role of the Court of Justice is enormous. No Court can fully escape
policy-making. Constitutional Courts are more obliged than other Courts
to make policy decisions, and the Court of Justice must do so on a relatively
larger scale than most constitutional Courts.

Isit acceptable that eleven of thirteen individuals, however wise and well
trained, exert such an influence on the developments in Europe? On the
one hand, it is of the greatest value that in individual cases objective and
relatively quick decisions can be taken and that there are no gaps in the
application of the legal order. On the other hand, these judges should not

1. Bruylant, Brussels 1976.
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be permitted to replace the governing institutions of Europe, as they are
not democratically elected, nor under any form of democratic control. In
the Community, as everywhere, the task of the judiciary should somehow
remain restricted.

The importance of the judiciary in Western Europe is based on the great
authority that it traditionally has. When the Court has spoken, the decision
is taken and it is generally accepted that the court’s ruling must be followed.
Why is this? Usually one of the two parties will be of the opinion that the
Court was wrong. Why will he nonetheless execute the Court’s decision?
Possible legal sanctions are part of the explanation. There is also a strong
tradition and a generally felt need that disputes must be somehow termin-
ated, and that the decision of a neutral and wise judge offers the best
method of termination. However, this only works as long as the judge is
accepted as being neutral and wise. He may lose that authority if he seems
to be guided by personal interests or personal convictions. Much less than
previous generations, our present generation takes authority for granted.
There is a real risk that Court judgments will be seen as just opinions of
individuals, that they will lose the somewhat magic aureole of undisputable
authority. For that reason all Courts must be careful not to try to expand
their powers beyond reasonable limits in order not to put their authority at
risk. Any policy-making role of judges should be limited to the necessary
minimum.

The great merit of the present book is that it thoroughly discusses the
necessary limits to judicial policy-making by the Court of Justice of the
European Communities. In order to appreciate the book, one does not
need to share the author’s conclusion that the Court of Justice actually
transgressed the borderline to the Community’s judicial function. Of far
greater importance is the fact that the author analyses the problems and
demonstrates how they can be approached by methods developed both in
legal and in political science. His comparison to federal legal systems and
his studies of the opinions of many authors add to the understanding of the
problems concerned. Of particular importance is his further study of the
forces which, by support or criticism, may stimulate or restrict the Court of
Justice in expanding its influence, such as governments, the other insti-
tutions of the Communities and also private authors. Finally, the author
offers his suggestions for improving the position of the Court of Justice. It is
of particular importance that the policy-making role of the Court of Justice
is recognized and accepted, though, of course, within limits.

I hope and expect that this book proves to be an important contribution
to the necessary academic supervision of the politico-legal developments
concerning the Court of Justice, its authority, and its policy-making task.

Leiden, December 1985 Henry G. Schermers
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Chapter One

The Themes and Interest of the Present Study and its
Outline

1. Focus on a Certain Interface between Law and Politics in the European
Court’s Decisions (and Plans for Chapter One and the Book)

1.1. Policymaking in Federalism Dispute Settlement

The European Court assumed responsibility early for being one of the chief
architects of the constitutional order of the European Community.' In
performing that crucial and salient mission, the Court became involved in
extensive law and policymaking.

The theme of the present study is this law and policy involvement,
although not in its entirety. I have selected for treatment the Court’s law
and policymaking activities when it is asked to resolve the Community’s
federalism conflicts. This represents, however, one of the most important
and uniquely rich areas of inquiry for the student of how law and politics are
intertwined in the jurisprudence of the Court of Justice.

The focus of this study is not on every possible interface of law and
policymaking in European judicial federalism conflict resolution. It is
focused on the interface of law and judicial pro-Community policymaking.
As I shall substantiate at numerous places below, the Court has, almost
whenever possible, given priority to the necessity for a coherent and
comprehensive European legal, social, economic and political order featur-
ing powerful signs of survivability. This policy preference becomes most
visible when the Court has to make choices between competing legal
solutions to conflicts emerging before it. It is widely known but rarely
recorded in print that even firm believers in a federal Europe occasionally
are baffled by the Court’s strong and bold pro-Community policy prefer-
ence.

Judicial policymaking has been defined in a variety of ways.? Attempts.

have been made to distinguish it from other judicial functions and to
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distinguish judicial from non-judicial policymaking. Attempts have also
been made to identify and classify judicial policymaking according to a)
whether the court in question departs from or actually overrules precedent;
b) whether judicial creativity is exercised in the interpretation of constitu-
tional law, in statutory issues or in gapfilling;* ¢) whether judicial policy-
making is essentially conservative, in terms of the policy outputs of its
handling of public policy choices, or whether it is liberal. A summary made
in 19674 of various categorizations was almost as diverse as the number of
definers and there existed no consensus for definition of the judicial pol-
icymaking function. Here, the concept of judicial policymaking is not
employed with any of these more specific meanings. Since the concept of
public policy is without sharp contours,’ the concept of (judicial) policy-
making, in my view, shuns endeavors to delineate its content precisely and
unambiguously. Nor is the addition of a new sophisticated definition to the
rich collection of already existing ones necessary for the purposes of the
present study’s analysis. Judicial ‘policymaking’ is used in this book simply
to designate courts’ contribution to creating, conserving or changing public
policies, or existing priorities among them, in areas of public policy which
are subject to some sort of governmental regulation by binding rules of law.
Before continuing I shall make a brief note about the remainder of this
chapter — and about the way I shall use it.

I deal first with the built-in necessity in the study of judicial activism to
perform academic analysis of it at two different levels (Subsection 2). Next I
point out the grave danger represented by an activism not properly kept
under control: that of a decline in judicial authority and legitimacy (3,
below). The said danger is the more real, the greater the magnitude of the
policy issues dealt with by courts. The issues adjudicated by the European
Court are often of an impressive magnitude. A selection of cases illustrates
this (4). In the course of handling its business, the Court has been accused
of several wrongs to which I shall return in the course of this book. For the
sake of illustration I mention here only one of the criticisms targeted at the
Court. It is that the Court has made itself guilty of severing its legal world
from the events of the real world (5). The following Subsection suggests
that many judgments bear a heavy imprint of the Judges’ European ideal of
their own (6). By all accounts, the steady judicial preference for centralist
values during the 1960’s and 1970’s has given way, by the start of the 80’s, to
the furtherance, to a limited extent, of local or parochial values (Subsection
7). At the end of the Chapter, there is a short survey of the chapters of the
book (8).

The said survey may be short because I use Subsections 2 through 6 to
introduce the main subjects and issues with which the entire study grapples.
The following Subsections thus offer a topical key to the reading of the
entire volume.



1.2. Judges’ Choice-making; A General Observation

About judges’ choice-making Lord Reid in Jones v Secretary of State
candidly admitted that

in many cases it cannot be said positively that one construction is right
and another is wrong . . . Much may depend on one’s approach. If more
attention is paid to meticulous examination of the language used in the
statute the result may be different from that reached by paying more
attention to the apparent object of the statute so as to adapt that
meaning of the words under consideration which best accords with it.°

It is common that judges make choices between methods of interpretation
rather freely. They can be taken, however, to be striving towards legal
results which are genuinely compatible with the legal, social, economic and
political environment in which they function. But, within a fairly wide
discretion, they may choose to rely on the language of the considered
statute or on its object. The same is true for the Community Treaties.

I do not submit that these Treaties feature the characteristics of a British
Statute. (Lord Reid dealt with a British statute in Jones). The Treaties
resemble rather constitutional documents and should be construed accord-
ingly. In practice in many states, this means a greater but not limitless
judicial policymaking latitude. The end to any judicial discretion lies, to put
it plainly, where judges exercise a function which is not properly judicial
anymore. Anyone should agree with that proposition. Its disadvantage is,
however, that it does not lead to locating the boundary. Being a truism, it is
not operational. The student of the European Court must push his analysis
further. He must search for an operative test.’

2. Two Levels of Activism Analysis
2.1. Level One

The presentation of the different levels of analysis in which the study of
judicial activism in the Community inevitably must proceed may start from
the following observation made by Jean-Victor Louis, George Vander-
sanden and Michel Waelbroeck. In 1981 they said that

Dans I’ensemble, quoique I'interprétation donnée par la Cour aille
sans doute plus loin que n’ayant été envisagé par les auteurs du traité, i/
ne semble pas qu’on puisse lui en faire gref*

AV}
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This evaluation may or may not be correct. At this point it would be
premature to formulate a definite opinion. One cannot say what the truth
is. One must, indeed, emphatically caveat against the sort of evaluations
which it represents, because it suffers from the imperfection of leaving the
underlying activism test untold. The quoted passage may therefore at best
be taken to announce the personal view(s) of one — or in this case three —
commentator(s). The test is entirely subjective.

The literature dealing with how the Court has acquitted itself of its
mission is rich in such subjective assessments. In Chapter Six I shall review
a representative selection of it. The Chapter includes references to an ‘oral
tradition’ dealing with the Court’s role and function.’

An ‘I know activism when I see it’ attitude is probably often at the root of
subjective evaluations. Commentators may also rely on what they hear the
Judges say themselves, etc. At this point it suffices to note this: One must
hypothesize that what is decisive in numerous assessments is the author’s
more or less well founded notions about democracy’s implications for the
separation of powers,"” and often an unsophisticated knowledge about
what the Treaties, and especially the Articles on the Court of the EEC-
Treaty, say or imply about the legitimate scope of the lawmaking discretion
of the Court."

Remaining on the level of working hypotheses, one is probably well
advised not to underestimate the impact of personal whims and policy
preferences on those publicising their opinions about what is to be deemed
a warranted scope of European judicial policy involvement.

Leaving aside these speculations for a moment, the following observa-
tion is important. It pertains to a trait common to most observations about
activism, and particularly to the type of assessment just described. They
operate on what one might term a First Level of analysis of what is good
judicial behavior and what is not.

To illustrate this, the quote from Louis et al. above was based on its
authors’ recognition that the Court liberally draws on the Preamble’s ‘ever
closer union’ statement. That source of inspiration is given priority over
most other sources in most of the crucial choices the Court has been facing.
Itis clear from the quote that the three authors find this priority acceptable.
One should not, they say, criticize the Court for its performance. Other
commentators will, likewise on largely subjective criteria, condemn the
Court for precisely the same behavior. Examples of this are cited in
Chapter 6.

Any First Level analysis suffers deceptively from the imperfection that,
for every claim that a prevailing activism is acceptable, a counterclaim may
allege that it is a barely disguised usurpation of political power. One cannot
say who is right or wrong in his contentions.



2.2. Level Two

A quite different, Second Level of activism analysis is achieved by focusing
on institutionalized responses to individual activist judgments, or groups of 3 )9.
judgments. This approach elevates the acceptability problem to a more or
less objective level of analysis.

The following passage mirrors the necessity of pushing activism analyses (1.
beyond the said first level.? One commentator observes indeed that

. .. the Court has calculated nicely the extent to which judicial activism +1-@ -.
could be taken without provoking clashes with the other institutions - 2.
and with governments.?

This passage suggests that European judicial activism is warranted because o).
it has not provoked clashes with the Court’s countervailing powers, i.e., the
other Community institutions or Member State governments, including, I

assume, the judicial branches of these governments. This is a better, if not -2
perfect, approach.
In terms of methodology, the student of European judicial activism has, -

indeed, no choice but to monitor carefully the responses to activism offered
by the Court’s political as well as legal, social and economic environments.
He cannot rely on his instincts alone. He is required to neutralize, to the N
extent possible, his own personal whims or policy-preferences. His task is .E -.
to register the pros and the cons and draw conclusions from his findings. 23.:
That is what I project to do below." The book may therefore, using
American judicial research terminology, be termed an impact-study.”

A caveat is necessary here. The distinction between the two levels of
analysis is unclear. Furthermore, its operation is blurred by the fact that the P
two levels interact upon each other. I will explain this in the following f(*-23
manner.

Civil servants, politicians and judges of the Member States, and of the P
Community institutions as well, are individuals on the one hand. On the P
other hand they hold public office. What is, in one respect, a judge’s private 9 -@ !
reaction to an EC-judgment, becomes in his other capacity a circumstance 2+
on public record. On behalf of his government, a high ranking civil servant (. @ 2
may also criticize, on formal legal grounds, a particular judgment which R
brings his government’s views to defeat, a defeat perceived as closely linked L (-2E
to the Court’s pro-Community activism. That may in itself be a serious ).
matter.

One person’s impression generated by one judgment may, however,
over time become a structured and principled governmental anti-Court ) !
attitude growing from the first impression as if from a germ. The more



influential our ‘respondent’, the more likely it will be that such a long-term
effect will materialize. The growing process is more likely if the Court
‘perseveres’ in its perceived unacceptable activism.

The so-called Sheep Meat War illustrates well this sort of interaction
between the two levels. For reasons of space, this alleged relationship wiil
not be documented here but in a later chapter. My conclusion there should,
however briefly, be recounted at this point: The French government’s
blatant refusal to abide by the Court’s Sheep Meat ruling is hardly explana-
ble in full unless one considers that, previously, that government had
suffered severe setbacks in the European Court. Several of these setbacks
would not have materialized if the Court had not employed its rather
uncompromising pro-Community canons of interpretation or constructions
in those cases.'®

3. Activism Possibly Causing a Decline in Judicial Authority and Legitimacy

Antagonism generated by judicial activism may severely hamper and strain
the Community/State relationship of co-operative enforcement of the
Community’s laws and judgments. Even though opposition to a deep and
wide ranging judicial involvement in the conduct of the political affairs of
government might never see the light of day, it may cause a sneaking
erosion of judicial authority and legitimacy. Says, for example Griffith in
his The Politics of the Judiciary:

When judges get carried away by their personal convictions (. . .) they
create uncertainty. If those convictions are held on issues which are
political (. . .) then they will arouse animosity as well as support. And if
the issues are serious and large (. . .) judicial pronouncements begin to
lose their authority and legitimacy.”

This erosion is dangerous to a cohesive and effective promotion of the
visions of the Founding Fathers, since this has been dependent on the
cumulative efforts of all the branches of Community government. Yet, it is
a complexity or even contradiction inherent in judicial activism, and this
complexity is henceforth reflected in the study of it, that from at least one
perspective activism often represents a public good.

The Court of Justice assumed the role, at an early stage of development
of the Community experiment, as one of its chief architects. If it had not
done so, that experiment might have crumbled under the weight of growing
parochialism. It is reasonable to hypothesize that the authority of the
Community’s judiciary will in the future likewise be needed for the defense
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of the acquis communautaire; and it may perhaps even be needed for
further cementing the federalist and centralist values. From this perspec-
tive, judicial activism may be considered a public good.*

If activism is not, on the other hand, prescribed in nicely calculated
doses, it may become that dangerous social evil of which Griffith spoke, not
only for the concerned court itself. Much of what is said below rests on the
assumption, here put forward as a hypothesis, that the Community proba-
bly cannot afford to see its judicial institution crumble under the weight of
an unacceptable and unaccepted activism.

Indeed, the major cost of too much political jurisprudence is the predict-
able loss of judicial authority and legitimacy. This loss is probably critical in
any society. It may however become fatal in the Community which does not
possess effective means of its own for enforcement of its laws and other
legal decrees. Compliance, to a large extent, has to take place in obser-
vance of the respect due to the law. One may also with Lagrange say that
compliance is not merely a legal matter. ‘The Community’s fairly successful
achievement of national compliance stems to an important degree . . . from
the Court’s ever increasing moral authority.”?

He was right, I think, in this contention. He did, however, also rightly
warn of the critical future consequences of what he perceived to be the
Court’s exceeding, unrealistic belief in its own infallibility. Speaking in
hypothetical terms about the implementation of the Treaty’s assurances
about lawyers’ right of establishment by judicial decision, he said that that
enterprise was doomed to fail.? Speaking many years later, Joseph Weiler,
in the same type of analysis, gloomingly warns that

... on occasion, a link between the Community judicial activism and
national judicial hostility (vis-a-vis the process of partaking in the
implementation by enforcement of the Court’s juridical directives)
cannot be excluded.”

The entire activism discussion, in a sense, deals with the protection/destruc-
tion issue in respect to the Court’s original and accumulated authority and
legitimacy to invent legal resolutions to the conflicts crossing its boards,
resolutions by which national enforcement agents will comply. Judicial
policy-making must, if only for this reason, remain within societally accept-
able boundaries.?

If Court-curbing or Court-destroying initiatives were to be launched by
some countervailing power(s), an irreparable harm would be inflicted on
the Court’s authority and legitimacy. Although slower, a day-to-day ero-
sion may cause equally detrimental effects.
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4. The Magnitude of European Judicial Policy Involvement

Griffith highlighted public policy issues which are ‘serious and large’ when
he prophecied that a too comprehensive and too frequent judicial involve-
ment in the conduct of those affairs might entail losses of judicial ‘authority
and legitimacy’. On the Community Court’s arena of federalism conflicts,
the magnitude of the public policy issues is certainly impressive. Indeed,
most of the great divisive contests in the Community’s relatively short
history have been played out across the boards, as it were, of the Court.
Dramatic conflicts have passed review, for instance: whether Community
law contained a catalogue of fundamental human rights and freedoms;*
whether there is democracy in the Community;* whether command should
be central or local over foreign commercial policy;* and over the transpor-
tation and trade in nuclear materials and technology;* whether a sovereign
applicant State was meeting the requirements for Community membership
including that of having a democratic government.?” The survival of the
States’ taxation power in relation to farming populations.?® The struggle —
even in times of deep economic recession — of industrial competition against
the forces of centralization; the clashing interests of consumers and pro-
ducers, distributors and sellers of goods;* female workers’ demands for
equality of economic and social treatment;™ etc.

4.1. Activist Rulings; Some [lllustrations

Several of the resolutions to federalism conflicts listed just above belong to
the Court's boldest legal creations. But there are many others. I have, for
reasons of presentation, decided to spread the necessary case reviews out
over the various chapters of the book. I discuss them where they fit best. |
shall therefore return to all of them in due course of my discussion. Here 1
shall limit myself to analyzing in detail a few cases only. The main purpose
of what immediately follows is thus to provide illustration.

4.2. The ERTA-Doctrine

A major federalism conflict arose when the EC-Commission maintained
that in external economic relations, the EEC-Treaty’s enumeration of
Community powers should not be strictly interpreted but rather be viewed
as functional, i.e., as a reflection — at any given point of time ~ of the EC’s
internal consumption of the pow\ers vested in it. This dispute seemed to be
only an exclusively interinstitutional conflict.* Indeed, despite the fact that
on its face the case was an action for annulment brought by the Commission
against an act of the Council of Ministers,* the ERTA-Court had to deal
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with a pure federalism conflict of power division. The central issue was
namely whether the EEC-Treaty (conditioned only by the said internal
consumption-of-powers requirement) vested a general although implied
economic foreign relations power in the Community; or, whether it could
only deal in that field with States and international organizations if a
provision of the Treaty expressly gave it that power. On the level of
constitutional principle, the Court held for the Community.* It hereby
carved out large slices of Treaty-making powers from the realms of the
States. Crucial in itself, the ERTA-dispute’s importance grew however
sharply because it came into operation in a framework characterized by
previous judicial decisions ascertaining that: Community law, as a matter of
principle, has direct effects;* Community law prevails over national laws in
variance with it;* and, under certain conditions, a Community power to
regulate pre-empts competing national regulatory powers. Without these
on the books, the result in ERTA would, of course, have been of much less
importance.

The Court’s ERTA-doctrine (which that case’s outcome later became
known as) provoked severe schisms to develop in Council decision making.
Several Member States’ hostility towards that principle was not mollified
until years later.* A good deal of Community legislation in, say, environ-
mental policy was consequently blocked from being adopted by the Coun-
cil. It was seen by the antagonist States that a transferal of internal powers
to the Community in that area (as desirable as that might be in itself) would
ipso facto mean to transfer an external competence to the EC. And that was
perceived as unacceptable.

4.3. The Judge-made Direct Effect Doctrine

I said that the operation and unacceptability of the ERTA-doctrine was
conditioned by the existence of other judge-made legal doctrines, among
others, the doctrine of direct effects. This doctrine is essentially judge-
made, the Treaty solely rendering Community Regulations (and certain
Decisions) directly applicable. Therefore, when the problem first arose
about the possible direct effect of a Treaty Article (it was Article 12
(EECT)) the Court had a difficult case (van Gend en Loos)* before it. Was
compliance with that Article’s prohibition against unilateral impositions of
new customs duties or measures with equivalent effects to be ensured
exclusively via Articles 169 and 1707 The former authorizes the Commission
to bring actions against Member States failing to fulfill their Community
obligations. The latter gives other Member States standing to sue a State in
default of meeting its obligations. Or could a citizen rely on that Article’s
prohibition in an action before a national Court against a State acting in
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contravention of Article 12 (the so-called vertical direct effect?) Indeed, the
Advocates-General and three Member States filing briefs in that case
argued that, from all they knew about the intentions of those who drafted
the Treaty (i.e., themselves plus three other States only a few years earlier),
Articles such as Article 12 were not destined to have direct effects.

It is perhaps reasonable to say with Lord Reid that it cannot be said
positively that one possible construction of Article 12 is right and another
wrong. ‘Much depends on one’s approach.’ In prevailing European legal
terminology it is particularly the choice of method of interpretation which is
dependent on ‘one’s approach’.®

In van Gend en Loos the fundamental choice of method of interpretation
was between a literal one which, in combination with the long established
interpretative principle according to which transfers of sovereignty are to
be interpreted narrowly, would sustain the view that Article 12 did not
produce direct effects. The alternative method, adopted by the Court, is
goal-oriented. It seeks by interpretation to further social, economic and
political integration by judicial fiat.¥

The Court later extended the principle of direct effects to apply to
Directives which are not implemented in time by a State or which are
implemented in time but employ language differing in meaning from the
stipulation of the Directive. For the purpose of the present illustration, I
need not go back to the early judgments stating this principle. Since then
the Court has developed and refined its early dicta. It did so most clearly
and boldly in the recent judgment in Ursula Becker,* dealing with a claim
that a German taxpayer be exempt from paying VAT on the ground that a
Community Directive provided for an exemption which was not granted by
German tax laws. In its judgment the Court was seen by many as extending
the direct applicability of Directives (not properly implemented) to a scope
which offers the citizen or company concerned as good a protection in cases
brought before national courts as they would enjoy had their alleged right
been derived from a provision of a Community Regulation. Yet, as noted,
the Treaty makes Regulations directly applicable, Article 189(2). It does
not attribute that effect to Directives, Article 189(3).

There are many delicacies in this matter, and a number of distinctions
might be made to expound more clearly that the Court has not created
complete congruence between the effects of a Regulation and those of a
Directive. For my present purpose, it suffices, however, to point out that
the text of Article 189(3) does not offer the Court the slightest justification
for ruling the way it did. It went way beyond the textual stipulations of that
Atrticle leaving behind it a variety of well-merited, legal-interpretative
principles.

To many a European lawyer this is revolting judicial behavior.
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A final remark is this. When the question came up for decision whether
an untimely or incorrectly implemented Directive is not only directly
effective vertically but also creates horizontally effective rights, i.e., as
between two or more citizens and companies, the Court sidestepped from
replying to that question. This silence is interpreted by most observers as
the Court’s decline to extend the direct effects of Directives that far. In this
respect the Court can therefore be said: to have shown self-restraint. It
certainly did not do the same when it boldly created direct vertical effects.

The conclusions are justified particularly by the consideration that the
Court, in an earlier case dealing with Article 119 (EECT), had found that an
Article of the Treaty was capable, under certain circumstances, to produce
direct horizontal effects.*

5. One Accusation: The Legal World is Severed from the Real One

The Court was, in the judgments discussed, obviously grappling with
problems of considerable and perhaps even extreme complexity and politi-
cal delicacy. While, in the view of some, the Court was led, in this frame-
work, to make choices that should properly be made by political branches
of government, the actual policy-orientations were undoubtedly welcomed
by many others.*

One critical voice shall be heard here. It is that of professor Hamson who
said, about van Gend en Loos:

If the Commission had been directed to issue a Regulation of a speci-
fied kind and the Commission fails to do so then quite simply the
regulation does not exist. In this type of cases, if the Court proposes to
give ‘direct effect’ to the (Treaty-) provision the Court must take a
further step and in my view a critical step. It must decide that it will deal
with the situation as if the direction had been observed.

Then he goes on to say:

This does not mean that the Court is suffering from a hallucination: It
means that the Court has decided to sever the legal world — the world -
in which it operates — from the world of real or actual events.®

I think that he is right in his contention. The Court has, in many more cases
than van Gend en Loos, severed its world from the world of real events. To
illustrate, one only need recall the Court’s jurisprudence on the direct
effect of Directives (cf. just above). If, internally, the judges were ever
hesitant, they did not permit their doubts to surface in a judgment.

+1(1
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The Court has arguably made itself ‘guilty’ of a different kind of ‘halluci-
nation’. Or, perhaps, it appears to be a different hallucination but may
actually be the same one viewed from a different angle. On a regular basis,
it excludes from influencing its judicial universe all sorts of centrifugal or
parochial forces or values which, especially during the decade of the 70’s,
were gaining ground in the body politic. These values were re-evaluated,
beginning in the 50’s with the rise of Général de Gaulle to presidential
power in France.

The inability of the Community’s political processes to ensure that social,
economic and political integration progress along the lines envisioned by
the Founding Fathers, in the Preamble (EECT) and in the first Articles of
that Treaty, establishes a prima facie case in favour of the submission that
society’s taste for integration was on the decline (if, indeed, it ever ex-
isted),* in certain quarters of the Community at least.

6. The Judges’ European Ideal of their Own

Society’s declining taste for a precipitated process of integration cannot
have passed unnoticed by European judicial minds. It failed, nonetheless,
to leave much impact on European judicial decision. One is led, with this
background, to speculate inevitably about why an impact is largely lacking.
Were the Judges or their majority carried away by their personal convic-
tions® when they decided to sever the world in which they operated from
the real world? Is it tenable at all to assume that the Judges had a certain
idea (intimately associated, as it is, with the visions of the Founding
Fathers) of their own, different from the ideas of the society surrounding
them 746

Another author, as well placed as Pierre Pescatore to know the answer to
that question, candidly observes that the Court and its Judges actually had
‘une certaine idée de ’Europe’ of their own. In crucial situations of choice
this idea was made decisive ‘and not arguments based on the legal tech-
nicalities of the matter’.¥’

7. New Approach?

Could that situation endure forever? The probable answer is that it hardly
could. And, indeed, by the turn of the last decade (70/80) the European
judicial approach to deciding federalism-disputes increasingly came to
acknowledge, at least, the legitimacy of certain parochial values and inter-
ests. On the whole, nothing like a radical change in value preferences has
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been made. And the Judges seem to hesitate and vacillate. This leads to
different judicial outcomes of cases which prima facie feature considerable
similarities.

Moreover, if a certain re-orientation is on record, one probably ought to
guard against overestimating the durability of the lenient approach. It does
not, indeed, represent anything but the outcome of the balancing of oppos-
ing interests. The governing, fundamentally pro-Community legal princi-
ples are still in place. Hence, the judicial clock may soon be turned back any
time new winds blow or new personnel rise to European judicial promi-
nence.

7.1. The Lenient Approach in Operation; An lllustration

In Campus Oil the Court clearly sided with the local side of the case’s
federalism equation. The Court took that lenient approach in its decision of
July 10, 1984* in a case that came to it from the High Court of Ireland, under
Atrticle 177. The case raised, in essence, the question whether Articles 30
and 36 bar a Member State from imposing, on importers of oil products, a
duty to be partly supplied with products produced by a State-owned refin-
ery. There was a governmental decision also stipulating the price at which
the goods were to be purchased. The Irish government defended its Fuels
(Control of Supplies) Act (1982) by arguing that Ireland was entirely
dependant on imports of foreign oil, and oil products of which a large
proportion were coming from England. In order to ensure that the country
would still have access to vital oil products in a situation of crisis, the
government found it compelling to maintain its own national refinery. This
was not done, however, without losing money, since it was not capable of
selling its products at competitive prices. The scheme of imposing an
obligation, that importers must purchase a certain percentage of their turn-
over at fixed prices, was put in place in order to prevent a plant closure (or
costly governmental aids necessary to keep the plant open and producing).

There may be, I suppose, different views about the legitimacy of the Irish
scheme. This is not the place to discuss subtleties. My view is that the Irish
Fuels (Control of Supplies) Act of 1982 can only be considered to be
compatible with Community law according to a lenient approach to assess-
ing the legitimacy of local values. The Commission’s criticism of the scheme
highlights all the imperfections from which it is suffering and which, under
different judicial augurs, probably would have led to its defeat.

The Commission first observed that the scheme was unlawful under
Community law, if only because the Community had set up oil-crisis
management plans of its own. Moreover, the Irish Scheme aimed at pro-
tecting the government’s economic interests which could not, however, be
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protected by Article 36; thirdly, it said that the scheme was inadequate and
unable to protect the alleged interest efficaciously. The Fuels (Control of
Supplies) Act, finally, is subject to the criticism that it imposed a dispropor-
tionate burden on the plaintiffs of the main action, i.e., the oil importing
companies.* Despite this, the Court held, as said, for the validity of the
local point of view.

7.2. Irreconcilable OQutcomes?

Since the lenient approach is noticeable only as regards the concrete
outcomes of European judicial balancing of national and Community
interests that are opposed, there is a genuine risk that results are contradic-
tory or difficult to reconcile. That risk has materialized in a number of
instances.

I find the Court’s ruling in the (French) Reprographic Equipment Case>
and the (Danish) Pea Nuts Case® to be quite illustrative of this. In the
former case, the Court had to deal with a French tax on imported equip-
ment for reprographic reproduction. According to the French government,
the tax was not only economically insignificant, but it served also to
compensate holders of intellectual rights for losses against widespread
infringements of their rights. The tax was attacked, in contrast, on the
ground that if offered a protection of French industrial interests. When the
tax was introduced, France was seriously behind other industrialized coun-
tries’ production and marketing of reprographic equipment. The tax was
alleged to offer this newly emerging French industry a protection against
foreign competition by making foreign equipment more expensive with the
result, hopefully, of curbing foreign products’ penetration of the French
market until French equipment would become competitive. The Court
upheld the tax. The ground offered was that the tax was part of an internal
taxation scheme. The real motive can probably be taken to be that the
Court considered the underlying purpose to be legitimate.

In the Pea Nuts Case, the Danish government was under attack for
charging an inspection fee on importers of peanut lots. The aim was to
control whether or not a lot was made up of the sort of peanuts which
demonstrably generate cancer. The fee did not exceed the costs for control
measures executed in private labs.

The Court interpreted Community law as showing the control fee to be
an infringement. The underlying reason was that costs in connection with
general health care measures must be carried by the government. The
ground offered was that the tax was equivalent to a Customs duty. The real
motive probably was that the Court considered that the local goal was not
legitimate. It shows a shade of arbitrariness that the Court ruled in such a
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way on background of the outcome of the Reprographic Equipment Case,
which already was on the books when judgment was rendered in the Pea
Nuts Case.

Who is primarily responsible for taking the body politic’s pulse in order to
verify whether an actual activism is acceptable or not?%2 The reply is that the
members of the European Court are responsible. Why the Judges? In his
book about judicial activism in the United States, Richard Neely recalls that
Dean Rusk once said to him that

the primary political function of courts (is) to break the impasses which
are inherent in any structure of balanced power . .. If the courts are
going to break the impasses, only the courts can define ‘impasse’ . . . So
the limits on court power in government are not set by either constitu-
tional theory or discoverable law, but rather by the tolerance of the
countervailing powers.”

So, the judges triggering activism allegations must assume responsibility for
defining the location of the boundary beyond which they should not pro-
ceed. The test is the reactions by the countervailing powers. These may
range from welcoming judicial involvement in the political affairs of
government to launching court-curbing or even court-destroying initia-
tives.

8. The Plan for the Study

Not much needs to be added to explain the plan of the study below.

The following Chapters (2 and 3) grapple with some theoretical questions
in connection with the study of activism. Special focus is placed on social
circumstances which may justify an activism beyond otherwise seemingly
well-established boundaries on a specific judicial function.

The book’s comparison approach to judicial activism has already emer-
ged at several places above. This will be developed in detail in Chapters 4
and 5.

Chapter 6 will essentially consist of reviews of selected scholarly treat-
ments of the role of the Court and the manner in which it has performed
that role. The chapter includes highlights of an ‘oral tradition’ of activism
discussions which are much less favorable to European judicial activism
than recorded academic views.

Chapters 7 and 8 will deal with the way the European Court most likely
emerged from the negotiations leading to the Communities, the way it was
given concrete shape and powers by these treaties and how it emerges after
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some thirty years of constitutional development.

The text then turns to empirical evidence of acceptances and rejections of

the Court’s activist course. This discussion proceeds in terms of registra-
tions of positive and negative policy-inputs to the Court’s process of ad-
judication (Chapters 9 and 10).
The Remainder of the book will contain my conclusions in four Chapters.
The first of these will highlight on the apparent inevitability of judicial
activism being more nicely calculated than hitherto (11). The next will call
for a more overt judicial approach to policymaking (Chapter 12).

The third of these chapters will focus on the Court’s necessity for access,
on a regular basis, to what is termed socio-economic fact. By access to
richer information about this sort of fact, the Court will be enabled to acquit
itself of its policymaking functions with better control of the clash-develop-
ing potential there (Chapter 13). The next to final chapter will deal with
judicial docket-controlling techniques. The Court already employs some
such techniques but they need to mature, on the one hand. On the other
hand, the techniques developed by the Court do not at the present demon-
strably enable it to exercise a needed discretionary control over the cases it
settles on their merits and at which points of time (Chapter 14).

The final chapter will recapitulate the findings of the preceding parts of
the book and add some new ones (Chapter 15).

Notes

1. I speak about the European Community or the EC and not about the European Commu-
nities. This choice is, I submit, justifiable, in particular in the present context of analysis of the
Court’s role as a maker of a constitutional order. I have, indeed, not found signs that the
Court, in this respect, applies different principles according to whether it addresses a constitu-
tional problem under one or the other of the three Communities.

My terminology is in line with widespread usage. When I occasionally speak only about one of
the Communities, [ am careful to single out that circumstance expressly.

2. Joel B. Grossman in Grossman and Tanenhaus (eds.), Frontiers of Judicial Research
(Wiley and Sons), New York, 1969): A model for Judicial policy Analysis, p. 408.

3. Cf. K. Mortelmans, Les lacunes provisoires en droit Communautaire, in Cah.dr.Eur.
(1981) pp. 410-436, which contains a subtle discussion of the Court of Justice’s alleged non-
activist filling of gaps in Community Law.

4. Wells and Grossman, The Concept of Judicial policymaking, A Critique, 15 Journal of
Public Law (1967), 286-288. Some highlights on judicial policymaking in operation are given
below, Section 4.

5. This book uses the concept of public policy in a wide and unspecified sense to mean any
general, more or less well settled public opinion about a matter of public morals, public health,
public safety or public welfare.

6. C. (1972) 1 All ER 145 (emphasis added).

7. The thrust of the First two parts of this book is the query for an operational activism test.
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The remaining two parts deal with consequences which usefully may be drawn by the Court
under substantial attack for conducting an unwarranted activism.

8. Cf. J.-V. Louis, G. Vandersanden, and M. Waelbroeck, in Les Etats Membres et la
jurisprudence de la Cour (ed. Université de Bruxelles, 1981) on p. 69. ‘On the whole, although
the Court’s interpretation undoubtedly goes beyond what the authors of the Treaty had in
mind, it is not possible to criticize the Court (for its excesses) (translation mine) (emphasis
added).

9. For a description of what I mean by the ‘oral tradition’ I refer to Chapter 6, section 3.

10. I develop below some of these tests, Cf. Chapter 3.

11. In two Chapters below I relate the findings of my research of the origins of the First
Court, i.e., as the latter emerged during the process of negotiating the ECSC-Treaty; of that
Court’s competences and institutional position; and of the Court of the Rome-Treaties; as well
as of intervening institutional changes in practice. This research was necessary for the purpose
of forming as complete a picture as possible of the policymaking mission of the Court, if only
because a good deal of activism analysis takes as its starting point what the commentator
believes to be warranted under the Treaties themselves; Cf. Chapters 7 and 8.

12. Below 1 refer, for the sake of convenience, to Levels One and Two of the activism
analysis.

13. Alan Dashwood in an unpublished report from a Distley Park Conference, held Novem-
ber 1984.

14. It is imperfect because neither the quoted passage nor the report from which it is taken
makes any attempt at verifying whether or not ‘clashes’ actually developed; cf. my negative
input-analysis below, Chapter 10.

15. Cf., e.g., Stephen Wasby, The Impact of the US Supreme Court, some Perspectives
(Dorsey Press, 111., 1970).

16. 1 refer the reader to Chapter 10.

17. Cf. on p. 205 (Fontana Paperbacks, 2nd ed. 1981) (emphasis added).

18. See further development of this idea below, in particular Chapter 12.

19. Lagrange wrote his article in Rev MC (1971) p. 216 cf. Réflexions d’un Témoin, at p. 230.
See also the Court itself in Humblet v. Belgian State, Judgment of 16 December 1969 (Case
6/60) E.C.R. 559. And, e.g., Gayet and Simon in note to EC-Court decision of July 13, [1972]
Commission v. Italy (Case 48/71) CDE 1923 at p. 309 ff.

20. Instead of by the political processes as prescribed by the Treaty, Articles 52 et seq. He
said that it had *bien peu de chances de triompher judiciairement, tant elle est irréaliste’. Cf.
Réflexions d’un Témoin, p. 230. For the purpose of completeness it should be noted that the
Court in Reyners outlawed the maintenance in force of requirements of nationality as barriers
to laywers’ establishment in other Member States. That ruling caused a good deal of fuss to
begin with: but it was finally generally accepted as law in its field, cf. Case 2/74 [1974] E.C.R.
631.

21. Joseph Weiler, The Community System: The Dual Character of Supranationalism, in
Yearbook of European Law (I, 1981) 182, p. 302.

22. Several of the federalism conflict resolutions listed below 4 belong to the Court’s boldest
legal creations.

23. See, in detail, below in Chapter 12.

24. See Case 139/79, Production Quotas for Isoglucose, Judgment of October 10 [1979]
E.C.R. p. 3393.

25. See inter alia Case 22/70, Commission v. Council (ERTA) Judgment of March 31, [1971]
E.C.R. p. 263 and Opinion 1/78, National Rubber of October 4 [1979] E.C.R. p. 2871.

26. Ruling 1/78 of November 14, [1978] E.C.R. p. 2151.

27. Case 93/78, Mattheus v. Doego, Judgment of November 22, {1978] E.C.R. p. 2203.
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28. Cases 36 and 7V80 Irish Creamery Ass'n v. Ireland, Judgment of January 22 [1981]
E.C.R. p. 735.

29. See, e.g., Case 58/80, Dansk Supermarked, Judgment of January 22 [1981] E.C.R. p. 181.

30. See, e.g., Case 43/75, Defrenne 11, Judgment of April 8 [1976] E.C.R. 453.

31. That is one pertaining to the internal separation of powers and, hence, not to the
Community/Member State division of powers.

32. Cf. case 22/70 Commission v. Council, Judgment of March 31, [1971] E.C.R. p. 263.

33. The observations are as noted made in relation to matters of principle only. On the (for
the present moment) less important concrete dispute-level, the Court sided with the defend-
ant.

34. Cf. case 26/62 van Gend en Loos, Judgment of February 5 [1963] E.C.R. p. 1; and
subsequent direct-effect litigation.

35. Cf. case 6/64; Costav. ENEL, Judgment of July 15 [1964] E.C.R. p. 585 and subsequent
cases.

36. Cf. Joseph Weiler, The Community System: The Dual Character of Supranationalism, in
Yearbook of European Law (I, 1981) 1982 on p. 295.

37. Case 26/62, Judgment of February 5 [1963] E.C.R. p. 1.

38. Cf. just above.

39. This method operates, if possible, within the disputed provision’s textual boundaries.
The Court has also used it. however, to justify a prohibition against internal taxation-schemes
discriminating against exports where the Treaty (in Article 95) merely outlaws discriminations
against imports. More important than that, the Court has invoked the goal-oriented method in
justification of judgments which disregard the concrete and seemingly compelling language of
a provision of the Treaty. I shall return in detail to that distinction in Chapter 2.

40. Case 8/81. Judgment of January 19 [1982] E.C.R. 53.

41. Case 43/75, Defrenne 11, Judgment of April [1976] E.C.R. 455. It was in Wendy Smith
Case 129/79. Judgment of March 27 [1980] E.C.R. p. 1275 that the Court was asked to tell
whether a Directive may produce horizontal direct effects.

42. The policy-input discussions in Chapters 9, 10 and 11 establish and balance the pros and
cons.

43. Cf. his address to the Judicial and Academic meeting, held at the premises of the Court
in October 1976 and published by the Court, Luxembourg 1976, at pp. 11-18.

44. Was the desire for *an even closer union’ deeply rooted among voters in the mid-50"s? Or
was it merely expressing the ambitions of an elite? Paul-Henri Spaak endorses the elite-
hypothesis, cf. Combat Inachevés (Fayard, Paris, 1969) on p. 71. Another type of research will
have to grapple with this question. [ register that the Court of Justice, rightly or wrongly, but at
least with a textual support in the words of the Treaty taken as a whole, took it for granted that
the vision about a closer union was translating a good deal more than diplomatic convenience.

45. The expression is borrowed from Griffith. cited just above.

46. It is well-known that throughout the history of the US Supreme Court, it has at regular
intervals been under attack for promoting ideals and values not fully shared by society and by
that Court’s countervailing powers (or by powerful fractions among these at least); Cf.
Chapter 5 below dealing in detail with the American experience with an activist federal
judiciary.

47. Cf. The Doctrine of Direct Effects: An infant Diseasc of Community Law, in 8 ELR
(1984) on p. 157.

48. Case 72/83 [1984] E.C.R. p. 2727.

49. Other examples are found in, for instance. case 174/82, Sandoz, Judgment of [1983]
E.C.R. 2445 (in which the Court had to deal with a specific problem, it is true, but the ruling
nonetheless shows a Court willing to listen to the legitimate concerns of Member States. here
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in the area of health protection). The same goes for Case 104/79, Chemial Farmaceutiti,
Judgment of January 14 [1981] E.C.R. p. 1 (mentioned in text footnote 34 of Chapter 2). 1
might also refer to the Nisin-case with which I will deal in detail in Chapter 13 (text to footnote
47 et. seq.).

50. Case 90/79, Judgment of February 3 [1981] E.C.R. 283.

51. Case 158/82, Judgment of November 9 [1983] E.C.R. 3593.

52. The pulse is taken by a registering of what I term the positive and negative policy-inputs
(Chapters 9 and 10) and by weighing the collected data against each other (Chapter 11).

53. Neely, How Courts Govern America (Yale University Press, on p. 216 (emphasis
added). The ‘tolerance of the countervailing powers’ — or lack of it - represents the positive
and the negative policy-inputs mentioned in the preceding footnote.
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Chapter Two

Refining Some Central Concepts and Arguments!

1. There is no Confusion between a Discretionary, Political Decision and a
Duty-bound Judicial Decision with Political Consequences

Procureur Général F. Dumon of the Belgian Court of Cassation noted, in
his plea for the European Court, that scholars who accuse the Court of
government by judges might have confused a political decision with a
decision with political consequences.? Is that learned author’s criticism
pertinent? I do not think it is.

The ultimate question which Dumon implicitly deals with is this: Are the
political guidelines of the Preamble (and more especially, the first Articles
of the EEC Treaty) also a compelling and judicially applicable yardstick?
Whether they are or not is a most important matter.

Testing the policy objectives of the Preamble (etc.) for their applicability
as a judicial yardstick will probably lead us to different results in three
distinguishable situations which follow (Situations One through Three).

1.1. Situation One

In the first situation, judicial interpretation operates within the textual
limits of the disputed Article or group of Articles of Community law. Here
a caveat is necessary. Indeed, the kind of interpretative work to be con-
sidered for the present purpose lies beyond the routine sort of lawmaking
by interpretation in which judges, since the heydays of the mechanical
jurisprudence, have been generally recognized to be involved.? This kind of
adjudicative lawmaking, although preceded by a conscious or unconscious
(trivial) choice between options of public policy, is unlikely to trigger
accusations of judicial activism. The reason is that this is precisely what
judges are doing everywhere.

To represent a suitable illustration for my present purpose, the disputed

et
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provision(s) must make a wide scope of decisional leeway or discretion
available to the European Judges. It must provide them with two or more
rationally (almost) equally defensible decisional alternatives representing
competing public policies.* This requires considerable vagueness or ambi-
guity of wording.’

The complex of provisions from Article 30 through 36 (EECT) meets this
requirement of vagueness. Article 30, dealing with quantitative restrictions
and national provisions with equivalent effects, undoubtedly lays down a
prohibition against unilateral actions which create non-tariff barriers to
imports from other Member States. The textual reach of that prohibition is
disputable, however. The early views expressed on this problem® deal, in
fact, with Article 30 as if it were merely a prohibition against unilateral laws
or practices discriminative of foreign products.

This narrow interpretation is not unlikely to be the historically correct
one. [t suffers however from the imperfection of being an ineffectual means
of promotion of a real common market, i.e., one featuring single market
characteristics. Therefore, and presumably in order to strengthen the inte-
grative effects of Community law, the Court in Dassonville declared the
meaning of Article 30 to be that is prohibits any national commercial
regulation likely to ‘actually or potentially, directly or indirectly’ erect non-
tariff barriers to intra-Community trade.

It is a far cry from this assertion to accept the Court’s declaration, in a
subsequent judgment, that that broad definition also applies to agricultural
products which are not, at the time of the disputed events, covered by a
common market organization (cf. Case 48/74, Charmasson, Judgment of
December 10 [1974] E.C.R. 1383). In doing so, the Court undoubtedly
acted in what it considered to be the best interest of integration; but it seems
unlikely, given the systematics of the Treaty, that the Founders of the
Community intended to make, say, article 30 applicable to such agricultural
products. And — what is more critical — there is a textual foundation in the
Treaty for not assimilating industrial and agricultural products for the
purposes of Article 30 et seq. Charmasson is therefore a ruling opening a
window of vulnerability to activism allegations. To this I shall return later in
Chapter 10.

Some may wish to reject the Dassonville-interpretation as historically
invalid. To some others it may appear to be a monstrosity of a judicial
creation. Others, finally, may be in favor of the Court’s choice because it is
seen to reflect the Framers’ understanding of Article 30 and/or because the
result is desirable. Such considerations do not matter, however, in the
present context. What is important is that the Dassonville interpretation is
not likely to provoke criticism for unwarranted activism if only because the
interpretation remains within the textual limitations established by the
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language of Article 30 itself (and because there is no information available
about the actual intentions of the Framers). Facing two incongruent defi-
nitions of the scope of Article 30’s prohibition, the Court chose the one to
which the Treaty’s spirit of integration inspired it. And that seems to me,
juridically, perfectly justifiable.

Paraphrasing the Court’s former President A. Donner, when the Court
made up its mind about the interpretation of Article 30, it was ‘neither
legislating nor constitution-making in any accepted and meaningful sense’. 1
disagree, however, when he continues by qualifying the Court’s work as
being ‘simply adjudicating in the way judges do everywhere, And its hands
are full enough in doing so.”

I disagree, although as said, I eventually find the wide interpretation of
Atrticle 30 acceptable despite the fact that it was created by a bold act of pro-
Community policymaking by judicial fiat. I will state my reasons for dis-
agreement in the following terms:

Indeed, already at the time of Dassonville, the Court hopefully was
aware of that by making its Dassonville-choice. It assumed responsibility
for renovating the entire non-tariff barriers framework of prohibitions and
exceptions. And indeed it has executed the entailing obligations.

It has done so, for one thing, by ruling that although Article 34’s prohibi-
tion against unilaterally imposed non-tariff barriers to exports to other
Community countries for all practical purposes has a wording identical to
that of Article 30 pertaining to imports, the scope of the former prohibition
is considerably narrower than that of the latter.®

Another interpretative necessity, created by the extremely wide-ranging
prohibition against non-tariff barriers to imports, was for the Court to take
a lenient approach to the interpretation of Article 36, providing for excep-
tions to Articles 30 and 34. As a matter of fact, although the Court professes
that exceptions to the Treaty’s prohibitions are subject to narrow, if not the
narrowest, interpretations (and makes statements of principles accord-
ingly) it has in a series of judgments found putative local policy-purposes to
be legitimate and worthy of promotion despite the fact that Article 36 does
not make the slightest admission of their legitimacy.’

By revamping, in this manner, of the entire framework of prohibitions
and exceptions to them the Court, in my view, actually stepped beyond the
boundary to what can be termed ‘adjucating in the way judges do every-
where’, at least, if these words are to be taken in any accepted and
meaningful sense.-

The interpretative work of the Court may have been inspired by the spirit
of integration. It undoubtedly was. The narrow interpretation of Article 34
was moreover determined by the consideration that if the Court gave the
words of that Article the same broad meaning as similar words of Article
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30, numerous undesirable and unforseeable consequences would have
resulted. (If, for example, a Member State would reject an application for a
permit to construct a new factory (and a variety of reasons are in operation
in all Member States authorizing such rejections), the applicant might
immediately invoke Article 34 arguing that the effect would be to hamper
exports to other EC-countries.)

This discussion should not be continued at this point. Its purpose was
merely to qualify my statement that the Court’s interpretation of Article 30
is defensible in terms of activism because that interpretation is respectful of
the textual limitations of Article 30. In contrast, I perceive a good deal of
the revamping to be questionable if viewed from the judicial myth perspec-
tive to be discussed later in subsection 4.1 The overall behavior of the Court
in this area is also undeniably activist.

1.2. Situation Two

The second alternative situation announced above pertains to silences in
the Treaty on important points of law. Was the Court given authority to fill
such lacunae?

Much gap-filling is undoubtedly usual judicial business. Yet, gap-filling
may also constitute a transgression of judicial power. A transgression is
even more likely to occur here than in situations where interpretative
choices are made within the textual limits of the Treaty.

I have already highlighted some cases in which the Court probably
pushed its gap-filling activities beyond the proper scope of judicial involve-
ment in society’s law and policy making. These were the judgments stating
that, as a matter of principle, the law of the Treaty and of Directives issued
under it are of direct application; and that Community law must be con-
sidered the supreme law of the land. I might here, for the sake of illustra-
tion, cite some additional examples.

One such case pertains to national internal taxation schemes, shaped to
discriminate against exports to other Member States. Article 95 prohibits
such schemes which discriminate against imports. Yet, the Treaty nowhere
expresses the Founding Fathers’ concern about unilateral internal taxation
barriers hampering exports to other Member States. Facing the choice of
whether to declare either that exports to other Member States were not
protected or that a Community protection existed, the Court, in the Gold-
smiths’ Case" adopted the latter alternative.

This was a bold choice. It was clearly inspired by the Judges’ pro-
Community ideology, and hence translating into legal fact the visions of the
Preamble. Some Member States’ experience with that ruling made them
worry. If this result was judicially feasible, then what might come next?
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The ruling might moreover one day become an important bone of
contention anew, revitalizing defunct antagonisms and creating new ones.
Indeed, even if the economic interest at stake in the Goldsmiths’ Case was
admittedly of minor importance (and the ruling from that perspective fairly
easy to digest for the immediately concerned State), its legal principle might
exert wideranging societal repercussions. One needs only to consider the
putative interest of an oil-producing State in preventing or controlling
exports of ‘its’ cruce oil in a situation of (world) crisis. Yet, the Goldsmiths’
Case outlaws precisely that sort of governmental interference with the free
flow of goods. As Griffith noted: If judges are carried away by their own
convictions (which are not congruent with prevailing consensus) in matters
of serious and large political importance ... judicial pronouncements
begin to lose their authority and legitimacy’.!? Activism outside the bound-
aries of authority provided by the texts adopted at the outset of the
Community experiments is bound to be conflict-laden. The less textual
legitimacy, the more easily a teleobjective jurisprudence will result in non-
compliance and other forms of defiance.

1.3. Situation Three

The most grave judicial policy involvement, the third of the situations
mentioned before, is one where judicial constructions are made squarely
disrespectful of the textual indications found in the constitutional docu-
ment. In this area a number of judgments are illustrative.

The Court’s ruling in Reyners" for one, quite surprisingly declared that
after the expiration of the period of transition, Treaty provisions such as
Article 52 were directly applicable. That provision (et seq.) if taken liter-
ally, says something entirely different. It vests a power in the Council to lay
down rules providing for a right of establishment. Even the Commission
seemingly believed that the creation of a right of establishment was con-
ditioned by the issuance of an appropriate piece of Community legis-
lation.!" It is activism to substitute the existence of a right of establishment
to a legislative power in order to provide for such a right. Many observers,
at least in private, reacted negatively to Reyners on that ground. These
include many who for private reasons, favored the policy orientation of the
ruling.

The same goes for a number of other judgments that repeated the direct
effect principle of Reyners; and they even expand its reach. Among these,
the Court’s Defrenne Il ruling attracts particular attention.!?

The Treaty’s provisions for a right to render border transgressing services
offer, I submit, yet another good example of the Situation Three type of
problem. Article 59, in combination with the following Articles of the
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Treaty, makes it quite clear that the Treaty merely aims at preventing States
from adopting and applying discriminatory measures against services orig-
inating in other Member States. Experience might show that if Article 59’s
prohibition is defined that way it does not effectively dismantle nationally
erected barriers to trade in services.

Whatever the case, the Council of Ministers did not demonstrate much
eagerness to bridge this gap between the possible and the desirable. Nor has
the Treaty been amended to provide for a better protection under these
circumstances. The Court does not remain on solid judicial ground when it
assimilates the prohibition in Article 59 with Article 30’s much wider
(judge-made) ban against the erection of non-tariff barriers to trade in
goods. Yet, that is nonetheless what the Court seems determined to accom-
plish.1

A last illustration is provided by the Court’s ruling in Commission v UK
on the Fisheries Policy issue.”

It is well known that the Act of Accession (1972) between the Commu-
nity and four applicant States (Denmark, Ireland, Norway and the UK)
provided for a period of transition (ending in 1978) for the establishment of
a common Fisheries Policy. Norway eventually dropped out, so three of
them entered the Community only to find that agreement could not be
reached. The time limit expired without a compromise formula being
found.

When biological requirements allegedly made it necessary, the United
Kingdom acted unilaterally by issuing measures for the preservation of
certain threatened maritime species. It did not seek the Commission’s
approval of the draft provisions of protection. Arguing that, for that
reason, those national measures were contrary to Community law, the
Commission brought an action against the UK.

The Commission could not, however, cite any provision vesting such a
power of approval in it. In reality, the Treaty simply provided for Council
power to issue relevant legislation. And the Council had not made much
use of that power. Basing its judgment inter alia on Article 5 of the Treaty
(EEC), the Court found that due to the Council’s inertia, and because of
the nonacceptability of a de facto renationalization of a once transferred
power, Community law did require that the Member States obtain the
Commission’s anticipated approval of preservation measures with respect
to maritime resources living in common waters.

This is activism uncontrolled. It is drawing a legal rule out of air with the
single justification that failing to create it would be unacceptable in pro-
Community policy terms. In order to lend some vague and artificial, textual
authority to its ruling, however, it dealt with Article 5 for the first time that
case as a provision creating, in its own right, obligations enforceable as
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against the Member States. That is called constitution rewriting, in all the
accepted and meaningful senses of those words.

Alf Ross’ warning against certain acts of judicial activity may suitably be
cited here. In On Law and Justice he says this:

Objective regularity, as opposed to subjective arbitrariness, is experi-
enced as a value in itself. This idea is expressed in the old English
maxim that the Community shall be based upon the rule of law, not of
man. The judge shall not be like the homeric king who received his
themistes direct from Zeus, or like the Oriental Cadi who makes his
decision out of an esoteric wisdom.!®

Yet, was that not precisely what the European Court was doing in several
Situation Three instances at least?

Before closing this argument, I want to recapitulate something said
before in Chapter One. Namely, the preceding does not progress beyond
Level One analyses. Thus, the author of this book maintains that several of
the decisions under scrutiny were made beyond the proper limits of the
Community’s judicial function. These views, at best, are personal ones. If
they do not coincide with the views of other observers, they are not of much
interest, and they simply represent a solitary voice of dissent.

The essence of the researcher’s challenge, therefore, is to invent meth-
odologies that will enable him to draw conclusions with greater authority
than those afforded by his personal judgment. Therefore, the following
attempt is made to develop a coherent methodology for the study of policy
input.

In order to avoid criticism for contradicting myself, I should finally make
the following caveat: my findings below favor an expanding judicial role in
the Community; much more so than the observations just made would lead
one to believe. And yet, if the Court’s authority and legitimacy were
severely damaged, if many deemed it as going too far too often, a hitherto
unknown and severe Community crisis would be looming. The crisis would
be generated by the loss of the final, authoritative and respected pro-
Community arbiter of Community federalism conflicts. If only to prevent
such a crisis from materializing, a case must be made for a good deal of
judicial self-restraint and moderation — and probably more than demon-
strated as yet.

I have expoundéd at length in this subsection on what I perceive to be
three distinct and essentially dissimilar ‘inter-pretative’ situations. The
Court faces such situations regularly. If Dumon can be taken to mean that
the Preamble and the first provisions of the Treaty impose themselves on
the Court, and oblige it, in all three situations, to render fairly inevitable
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pro-Community decisions, following fairly non-discretionary choice-mak-
ing, I strongly disagree with him. Yet, I admit, that assuming he were
correct in his view, the Court would not be making political decisions but
decisions with political consequences.

There should be no doubt that the Preamble (etc.) offers interpretative
guidance for the Court. The Court may seek inspiration there whenever it
has to choose between two or more interpretative alternatives that are all
defensible in relation to the text and context of the disputed provision. The
true nature of the spirit of the Framers, as laid down particularly in the
Preamble, should not, however, be mistaken. It is meant to offer political
guidance to the Community’s political processes. Indeed, although un-
doubtedly unsharp in practice, the principled distinction between the di-
verse functions of the Community institutions, all engaged in the process of
carrying out the tasks of the Community, should not be blurred or dis-
missed as irrelevant simply because one, however important, element of
the legislative machinery functions inadequately, i.e., if measured (and
only then!) by the highly integrative standards of the Preamble (etc.).

The legislature may continue to avoid action in the directions prescribed
by the Treaty when taken as a whole. The process of integration, then, may
be brought to a complete halt. It may even begin to reverse its movement
and disintegrate.

In summary, the Preamble offers inspiration to anyone concerned with
finding or creating Community law. Its guidelines even command legal and
judicial attention. But that is not the core of the problem to be discussed
here. Even assuming that the Preamble contains judicially applicable com-
ponents (guiding the Court especially within the textual limits to one or
another provision) it is out of bounds to claim that the Preamble also guides
the Court to end any silence in the Treaty by the creation of a specific pro-
Community rule; it is more than doubtful that it directs the Court to replace
an existing ‘inadequate’ provision with an ‘adequate’ one. Hence, the
pivotal activism question still remains unsolved."

When plaintiffs bring in-court actions urging the Judges to assume re-
sponsibility for performing the legislature’s task, this request is, above all, a
political act calling for political action. Any Judge who responds to this call
will, of course, clothe his decision in juridical garb which does not suffice to
conceal his decision’s essentially political nature. Exercizing legislative
discretion is something entirely different from simply making a decision
with political consequences.

There is, in other words, a boundary beyond which judicial decision
cannot substitute itself for legislative inertia. The existence of such a limit to
the EC’s judicial function is not expressly and authoritatively prescribed by
the Treaty (or elsewhere).



33

Few, however, disclaim that such a limit exists somewhere. It has to be
located. The European Judges will not be considered ‘a unique body of
impervious legal technicians above and beyond the political struggle’.?

Therefore, beyond a certain point, judicial policy involvement becomes a
transgression of the judicial function. It becomes political decisionmaking
in the guise of a judicial robe. Indeed, when the judges (or a majority of
them) cling to their own idea(s) about Europe, too frequently devaluating
or neglecting ‘arguments based on the legal technicalities of the matter’, the
necessary substratum is laid for societal tensions to emerge and grow. If
these tensions cannot be brought properly under control except by more
judicial self-restraint and moderation, then this prescription for remedying
the disease must be swallowed.

2. Judicial Self-restraint — What does it mean?

The terms ‘judicial self-restraint’ or ‘judicial moderation’ are commonly
used to designate the situation in which judges defer their judgments to
some extent, even their constitutional judgment, to the political branches
of government, These, and these only, are democratically accountable for
their deeds. Different authors employ these concepts in different meanings
which may roughly be divided up in three major groups.?

(1) To the first group, the request for judicial self-restraint may, in a
certain context, mean that courts should stay out of the business of lawmak-
ing altogether. They should leave that process to those constitutionally
ordained to be responsible for it. This view resounds the ‘law-finding’
conception of judicial business as opposed to ‘law and policy making’.
Courts show self-restraint when their personnel, the judges, content them-
selves to be the mouth piece of the law.

(2) To the second group, courts passing judicial review of legislation or
general administrative acts should be loath to hold any formally lawful
legislative act to be repugnant to the constitution. Nullifying one law often
implies the (re)making of another law. Self-restraint, in other words,
means that judicial review should presume the constitutionality of legality
of the laws. Or, as it has been said, judges should avoid ‘involvement in
traditional legislative areas’.?

Mr. Justice Felix Frankfurter of the United States’ Supreme Court has
particularly identified himself with this category of judicial restraint. In his
dissent in Baker v. Carr, he referred to the necessity for the Supreme
Court’s ‘complete detachment in fact and appearance, from political en-
tanglements and by abstention from injecting into the clash of political
forces in political settlements’.? Frankfurter’s approach reflected his life-
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long view that legislatures are best left to deal with the problems for which
they were specially established. In Dennis v. United States, he said that
‘Direct policymaking is not our province. How best to reconcile competing
interests is the business of the legislatures.’

(3) Finally, some authors use the concept even more specifically and
narrowly. These authors do not view the problem as one pertaining to
judges’ legislative or constitution-rewriting activities. It is acceptable for
them to take on such roles. These authors only advocate self-restraint
where there is a specific reason to believe or fear that a judicial policy
involvement is unlikely to lead to a successful result. The crucial test is, in
other words, whether the ruling is likely to be followed or implemented
ultimately by the law-enforcement agencies of society.

Since it has long been held to be irrefutable that judges do make law, and
that, hence, the mechanical theories about the judicial function and the role
of courts are inadequate tools for analyzing present-day judicial behavior,
advocating the first kind of restraint has become unrealistic. It seems to be
unrealistic, especially in the European Community, and perhaps undesira-
ble as well, to submit that judicial behavior should comply with a require-
ment of minimal creativity. Recommendations for moderation or self-
restraint thus may, at best, be taken to refer to one of the second or third
variants just mentioned.

This discussion shall be discontinued here, and it will not be taken up
again. Its purpose is fulfilled by casting just the given amount of light on a
conceptual problem which will enable the reader to identify the proportions
of the problem — not to solve the question about what a court, or courts,
ought to do in differing social contexts and areas of the law.

It is particularly important to notice that any restraint or moderation
requirement does not offer an operational scope-of-judicial-policymaking
or activism test. Hence, in the Community, the real problem consists of
defining just how much leeway for involvement in judicial law and pol-
icymaking society deems to be acceptable. It is a working hypothesis that
the content of restraint or moderation requirements are not always the
same, not even in the same society.

3. Judicial Reality and Myth

Both Roberts and Donner, cited above, seemingly wish to implicate that
their respective courts are not central, creative and imaginative agencies of
government. Already Blackstone has said that ‘judges are not mandated to
pronounce new law, but to maintain and expound the old law’.

If not in 1936, when Robert’s opinion was written, it is the commonly
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shared view today in the United States that the entire judicial system, State
as well as Federal, is necessarily and inescapably involved in the political
process. Jerome Frank speaks, for example, about ‘our courtroom-govern-
ment’.? The US Supreme Court is presently considered to be a special case
which, only as a matter of degree and not of kind, is different from the other
courts.”

While analyzing the European Court’s alleged law and policy making, it
might be useful to keep the American ‘loss of innocence’ in mind. This
teaches the lesson that even those who ought to know best may be underin-
formed or overzealous in explaining away or downplaying the importance
of the actual range of judicial discretion and choice. There is nothing
particularly new about this.

In a analyzing the judicial myth, Jerome Frank observed in 1930 that

At times, indeed, (the denial of the fact of judge-made law) seems to
resemble an outright benevolent lie, a professional falsehood designed
actually to deceive the laity for their own good;*

Along the same line Alf Ross, in 1958, said that

Usually the judge will not admit that his interpretation is of this
constructive character, but attempts by a technique of argumentation,
to make it appear that his decision was arrived at objectively and is
covered by the ‘meaning of the statute’ or the ‘intention of the legisla-
tor’. He will try thus for his own benefit, or at least for the benefit of the
rest of the world, to uphold the image (. . .) showing the administration
of justice as determined solely by the motive of obedience to the law in
combination with a rational insight into the meaning of the statute or
the will of the legislator.”

What lies at the root of Donner’s refusal to issue a judicial mea culpa? Does
he not realize that it is a fiction to profess that he expounds on the real
meaning of the Treaty or of its creators when his Court, for example, makes
Community law directly applicable, or even the supreme law of the land?
Why this obstinate denial of juristic realities?

When Hamson criticized the Court for severing its legal world from the
realities of a complex and complicated world outside the Court’s rooms, he
instantly added that he did not think the Judges were suffering from a
hallucination. I do not think that hallucination or self-deception are at play,
either, when service is paid to the judicial myth.

This is intimately connected with the requirement of legal certainty,
deeply rooted in our society. By the creation of new law in a case, at least
one of the actual litigants is submitted to the reign of a legal rule which, by
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definition, did not exist when he engaged in the activity now adjudicated.
Yet, it is a fundamental legal maxim that no man should act without the
highest possible knowledge, or at least access to knowledge, about the
content of the law governing in his ‘case’. Also, governments who are
subjects of the law on which the European Court expounds, should benefit
— so the European Court is clearly reasoning — from the ideal of legal
certainty. This is undoubtedly good in itself.

And yet, ‘this dupery is not harmless. It leads sooner or later to distrust in
the judges, a disrespect for their opinions (. . .). Then follow accusations of
(...) usurpation of authority (etc). And it is difficult to reply to such
accusations when judges themselves deny that they have a power to make
law and yet go on (unavoidingly and unmistakingly) making it.’3

Since policy considerations are, however, paramount in the Court’s
process of value conversion, arguments based on public policy require-
ments (at least those based on law) are likely to influence its course. I
perceive the most harmful effect of the operation of the judicial myth in the
European Court context to have been that litigants were for too long barred
from fully understanding this.

It is particularly pernicious that allegiance to the judicial myth misleads
litigants to conduct themselves in front of the Court as if the role of its
judges were essentially passive, as if they were merely detecting the existing
laws of the Treaties. From reading the Court’s law reports, it becomes
strikingly clear that counsel for private litigants as well as for the States
argue, almost exclusively, in terms of legal technicalities.

This is, admittedly, a natural reaction for someone who believes, or is
made to believe, that the juridical universe consists solely of occasionally
complex, difficult, and obscure legal rules which, however, the ablest
lawyers, following a concentrated and initiated effort, are capable of pre-
dicting with a reasonable degree of certainty. Yet, that system of belief is
prone to create injustice to a non-negligible measure.

I do not mean to say that, in principle as well as in practice, predictability
may not be high. In order to be reliable, a prophecy about the outcome of a
legal action not yet commenced need only include a consideration of the
Court’s pro-Community policy bias.

A satisfactory level of legal certainty may be achieved in most cases,
possibly, after the inclusion of that consideration.® And the judicial myth
of the administration of justice being determined solely by the motive of
obedience to the law may simultaneously be upheld if the Judges are
successful in persuading litigants that the teleological inevitability is a legal
inevitability and not the outcome of a continuous policy process.

There is, however, something inherently paradoxical in all this. Indeed,
it is impossible, and nobody probably ever believed the contrary, to force
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Community developments to proceed exclusively along the line of the
Preamble’s ‘ever closer union’ objective. Parochial values and interests,
unforeseeable and unforeseen by the Framers, impose themselves with
force on the process of decisionmaking. Some of these cannot be deprived
entirely of their alleged claim to legitimacy. Nonetheless, recognizing them
as legitimate and subsequently including them in local legal rules may be to
the detriment of opposing Community values.

For example, the need to protect the consumer, largely unenvisaged by
the Treaty, may become so powerful that it outweighs the desirability of a
free intra-Community flow of goods and services.?> Other examples have
been shown above: i.e., the taxation of reprographic equipment was con-
sidered legitimate, especially because the alleged purpose was to compen-
sate owners of intellectual rights for inevitable infringements by utilizers of
precisely that equipment.*® It might also be mentioned that Italy succeeded
in imposing a higher tax on the use of synthetic alcohol (derivable from
crude oil) than on natural alcohol, especially considering the scarcety of
crude oil, and the utility of diverting consumers from that product to
substitutable products (a public policy which, incidentally, coincided with a
general Community interest in the matter).*

In order to give protection to consumers, owners of property intellectual
rights, and existing reserves of crude oil resources (etc.) prominence over
oppossing Treaty-based values, the Judges must be involved in a policy
making process. Despite this, they continue to justify their decisions, to the
extent possible, in legal terms by references to the Treaty. They still avoid
presenting themselves as Court-room government although they are acting
in that capacity from time to time.

This paradox flows from a situation where, as long as the fiction is
upheld, the fate of many State laws and policies remains in the hands of
government by law, but also certainly by men. And men can be inter alia
influenced by arguments of public policy.

That is, only to the extent that policy considerations and arguments are
permitted to penetrate the judicial process, will justice ultimately be done.
Yet, allegiance to the judicial myth with the view of offering potential
litigants a more perfect ‘legal certainty’ protection — which is justifiable only
if it creates a more pervasive feeling of justice — may be the ultimate factor
that bars the fulfillment of that very ideal of justice. The bar is derived when
litigants fail to produce the sort of socio-economic factual briefing which
eventually would permit the justification of the local putative policy objec-
tive in the face of an opposing Treaty value.

In Chapter 13 I will return to the importance of socio-economic fact
briefing. That aspect of the myth discussion may therefore be discontinued
here.



38

Concerning the high predictability of judicial outcomes (cf. just above),
there is reason to recall that this is conditioned by a steady judicial Treaty
value promotion. Aslong as the Judges did not vacillate but were seen to be
giving the central values priority whenever possible, predictability was
high. It was high albeit the conversion process was marked by discretion
and policymaking.

Since other values, besides those elevated by the Framers, are more
widely considered legitimate, and presumably will be given favorable treat-
ment for some time to come at least, prophecying has become less easy. The
judicial process having in reality become essentially one of balancing in
many important areas of public policy (most notably so under Articles 30
and 36) the concrete outcomes of law suits are less predictable.

This does not mean that an able and well-educated lawyer cannot still
make a reasonably reliable guess.

4. The Justiciable Issue — Are Courts and Legislatures Equally Free to Make
Laws?

To a great extent, Community judicial review of State legislation and State
Constitutions has become a matter governed by judge-made law and prac-
tice.®

The question whether courts and legislatures are equally free to make
new laws has been one of the most heatedly debated in legal literature. Its
details and ramifications shall be by-passed here. It is necessary, however,
to shed some light on where the contesting wings of legal theoretical
scholarship stand.

Ross notes that

the judicial decision (. . .) is less free than the legislative decision. The
authority administering the law, in particular the judge, feels himself
bound by the wording of the statute and other sources of law.3

Elsewhere, he explains the same view in somewhat different terms. Indeed,
a societal issue is justiciable, he suggests, if the competent court is given a
judicially applicable guideline relevant for the resolution of the conflict.
Judicially applicable are, says Ross, those guidelines which, to the attention
of the judges, are laid down by law, or those which are derivable with
certainty from the generally recognized sources of law. Though this is true,
Ross’ circumscription of judicial freedom of choice only begs the real
question. How liberally may judges make use of the materials available to
them when defining what is derivable, with the required certainty, from the
sources of law?
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Lord Diplock, in contrast, once said that ‘Courts by the very nature of
their functions are compelled to act as legislators’.3” Professor Cappelletti
seems, at first glance, to be in line with Ross when he forcefully opposes this
view claiming that there are pivotal differences between the modes of
functioning of the judicial and the legislative branches of government.*
Although the procedural aspect was not perhaps precisely what Lord
Diplock had in mind, I propose nonetheless that the ‘mode of functioning’
aspect be kept in focus for a moment. I do so because I believe that
Cappelletti overstates the differences between courts and legislatures. Pol-
icy-oriented judges may, in fact, water down the existing differences of
principle considerably. Experience tells us this, at least when legislatures
are compared with supreme courts of federal polities.*

Itis, in particular, a classical misconception about courts, as compared to
legislators, that the latter set their own agendas while the former passively
await their agendas to be set by others. Without overplaying the simi-
larities, judges do not simply hear all those cases which litigants are pleased
to bring before them and only those cases. This position does not belie that
it is part of the judicial culture of the typical Western type of democratic
State that courts cannot go out to publicly solicit cases. That inability does
not, however, prevent courts — and I include the Court of Justice in this
view — from considerably influencing the inroad of cases into their dockets.
I have, for example, always understood the Court’s statements (in the
premises to judgments) that, in casu, it could not give judgment as claimed
by the plaintiff because the ‘state of development of Community law’ did
not warrant such judgment as an implicit invitation to other (potential)
litigants to come back to the Court with the same legal problem (a couple of
years) later. If the Council of Ministers has not provided a satisfactory
solution to it in the meantime, the Court (by implication) informs litigants
that it might reconsider its position on the merits of the case. Courts may
also influence the number and nature of the cases which they actually deal
with by decisions taken on their merits.*

To illustrate, the Court occasionally silently by-passes an issue although
it has formally been raised; for example, by a national court in a preliminary
question of interpretation.* The Court has also been seen to address issues
which were not formally raised by a party or by a national judge.*

Moreover, when the Court issues broad statements about the content of
Community law without being compelled to do so for the purpose of
judging the case at hand, it may also be said to reflect, in practice, choices
which are made under its judicial discretion. It should not be overlooked,
however, that the selection effect, flowing from the Court being reputed as
a determined pro-Community policy-maker, thus attracts a clientele of
litigants who wish to enhance the impact of that law, often not only to their
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own individual benefit, in the legal systems of the Member States. Recent
case law, moreover, suggests that the Court is conscious of the necessity for
development of additional control techniques. One of the clearest indica-
tions that such law might be in the making is found in Foglia v. Novello.*

The aforementioned observations demonstrate that the validity of the
widely-held belief, that courts and in particular the EC-Court passively
respond to the haphazards of litigation while the legislative branches of
government set their agendas according to their own policy preferences, is
debatable, on the fringes at least.

If judges, nonetheless, do not set their agendas with discretion, neither
do lawmakers. The situation where (to be discussed at length later in
connection with the analysis of the Court’s policy involvement) the EC
Council is often unable to satisfactorily translate the objectives of the
Treaty into integration laws implies, in fact, that perhaps even severe
obstacles hamper the exercise of ‘free’ agenda-setting, suggesting that this
is, in reality, not completely free.* In contrast, once an issue has been put
on the agenda of a federal supreme court, the court may dispose of it to the
liking of a majority of the Judges without fearing the reactions of any
electorate. The elected lawmakers may rarely do so.

Other procedural differences also exist between courts and legislators.
Some of these differences might even be of a more principled nature than
the one just discussed. One pivotal difference between the functioning of
courts and that of legislators is indeed that judicial decision must be ra-
tionally argued and justified in relation to existing sources of law. Yet, in that
respect also, the Community experience might fit less perfectly into tradi-
tional patterns. Indeed, even the Council of Ministers is compelled to
rationally motivate its legislative enactments and justify them in relation to
the enumerated legislative powers which are granted to it by the Treaty
Constitution.*

Anyway, characteristic differences exist, and will continue to exist be-
tween the functioning of the judicial and legislative branches of govern-
ment. The interest of the argument does not, however, for that reason
diminish its underlying rationale merely being to emphasize that procedural
differences between judges and other lawmakers are less clearcut than people
occasionally tend to believe or pretend. Focusing anew on the problem of
locating a boundary for the material scope and content of judicial lawmak-
ing, it seems that the views of Professor Cappelletti and of Lord Diplock
rightly emphasize that modern society’s judges ‘are compelled to act as
lawmakers’. But what does that view mean?

Cappelletti’s conclusion is that, from the material perspective, judicial
power tends to be fairly open-ended. It is, in other words, impossible, to
establish in general terms a precise contour of the ‘justiciable’ issue. And,
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indeed, his comparative survey of courts’ exploitation, in modern times, of
their power to exercise judicial review certainly confirms the lacking justi-
fication of making an operational material-limits-to-judicial-lawmaking
test; let alone making one that pretends to be of general validity.

The above mentioned does not imply that any judge, at any time and in
any society, is equally uninhibited in translating his internalized values or
policy preferences into operative law. He cannot, in Cardozo’s words,
‘innovate at pleasure’. Nor is he ‘a knighterrant, roaming at will in pursuit
of his own ideal of beauty or of goodness’.* A general requirement of self-
restraint not only ought to be in operation. It is probably, as a rule,
observed by judges both in high and in low judicial offices. The content of
this varies, though, not only from one field of the law to another; even in a
given society and at a given point of time, it does not necessarily have the
same content. | think one must concur with professor Cappelletti when he
observes that the freedom of the judge rather implies:

. evaluation and balancing; it means giving consideration to the
choice’s practical and moral results; and it means employment of not
only the arguments of abstract logic, but those of economics and
politics, ethics, sociology, and psychology. Thus, the judge can no
longer hide so easily behind the shield of the law as a clear, predeter-
mined, objective norm on which to base his ‘neutral decision’. His
personal — moral and political no less than juridical — responsibility is
involved any time that there is an opening to a different choice: that is
most, perhaps all, of the time.

Whether this ‘politization’ and ‘responsibilization’ of the judicial
function is a good or a bad development, and whether this develop-
ment makes the judge a legislator, thus undermining the fundamental
ideal of separation of powers and striking a deadly blow against the
democratic legitimacy of the judicial function — even fatally leading,
sooner or later, as Lord Devlin has gloomily prophecied ‘to the total-
itarian state’ are indeed very serious dilemmas raised by many wise
persons. Suffice for the moment to say that such a development is a
well-proven matter of fact. Whether we like it or not, whether we long
for its furtherance or fight against it, we have to come to grips with it
because it shapes the character of our time.”’

One must concord with Cappelletti’s view that occasionally the inherited
distinction between judges and legislatures is waning. It is as important not
to lose sight of the fact that boundaries to judicial law and policy making
power still do exist.
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5. The Problematic, Democratic Legitimacy of Judicial Activism

One of the weightiest objections against judicial lawmaking has to do with
its alleged democratic deficiency. The argument is often made, even by
many with great insight in the working of modern society, that ‘judicial
lawmaking is unacceptable because undemocratic.”*® The more difficult
new judicial law is to change by formal law and constitution making
procedures, the more it is prey to these attacks that it is deficient in
democracy.

This democracy-deficient objection is inter alia considered by Lord
Devlin. He calls it ‘fatal’, indeed, 'the only one’ which is decisive in any
country which wants to preserve its democratic character.” Admittedly,
the more independent judges are, and judicial independence is considered
a most valuable asset, the less accountable they are to the people or to their
elected representatives.

[t is also undisputable that in the Community, as elsewhere, the essential
element of a democratic system of government is that the legitimacy of the
regime’s policymaking is intimately connected with the belief that prevail-
ing public policies are an expression, however indirectly, of the popular
will. Seemingly in discord with this democratic ideal, judicial policymaking
represents government by a handful of men which are appointed to office,
and often for life,* and not elected following a general, direct and secret
balloting. In the general view, courtroom government thus represents
government by men, sheltered, although not entirely, from public demand.
They appear to be sheltered from being forced to let public demand
influence their choices in the sense that they are only, in exceptional
circumstances, removable from office.” Yet, individually and collectively,
members of a judicial branch of government may embed public policies in
legal interpretations which are authoritatively superior to those made by
the regime’s popularly elected legislative or executive arms of government.

A number of caveats must be made here. We must reduce the differences
between judges and legislators to less impressive proportions. In a sense,
these caveats represents the reverse of what is described above. There 1
argued about what policy-oriented judges might do if they were determined
to influence the course of society; that argument obviously was not made to
demonstrate that judges always bridge the principled differences of a
procedural nature which separate their function from that of the legisla-
ture. Here, the democratic deficit problem being in focus, the main point is
to caution about overstating its pertinence. In my opinion, the risk of
overreacting is substantial. Overreaction is to be warned against particu-
larly in respect to a discussion dealing with the limits to activism.

As a working hypothesis, | suggest that the democratic deficiency argu-
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ment will not be very useful. It may be a weighty one as a matter of principle.
But in constitutional practice things normally render themselves less clear-
cut, and there will be pros and cons to consider. It is most important,
however, that the democratic deficit analysis does not lead to operational
results. Indeed, between clearly acceptable amounts of judicial lawmaking
and clearly unacceptable amounts, there lies a vast grey area of judicial
involvement in public policymaking where the democratic deficit analysis is
not of much avail.

On the level of constitutional practice, focusing on an activist court, the
activism discussion will probably more often than not be played out in the
middle grey area; things are, as said, less clear cut. In the first place, the
concerned judges will most likely be aware that they must contain their
policymaking within certain boundaries. They will at least make a con-
siderable effort to explain away, or try to minimize, the impact of what they
are doing. This effort to create a fiction will often confuse observers enough
to disenable them to say with certainty whether or not they are witnessing
an activism transgressing borders.

Responsibility for admonishing the concerned court about the demo-
cratic unacceptability of its law and policy involvement will then be incum-
bant on those who are educated to know better. That responsibility must
belong to the juridical profession. Such an observation entails the following
remarks.

First, the presumed check on judicial usurpation of power is unlikely to
operate as criticism stemming from the democratic processes themselves.
Indeed, neither will the vast majority of voters understand much of the
issue; nor are their elected representatives as a rule equipped to assume
responsibility for effectively checking the concerned court. To my knowl-
edge the single recent exception to that rule occurred in the United States
during F.D. Roosevelt’s presidency. When he campaigned for a second
presidential term he made the Supreme Court’s anti-New Deal activism a
campaign-issue. Whether or not it was decisive for the outcome of the
election, it is hard to say. It is more likely to believe that the Justice who,
from casting his vote against the constitutional validity of the New Deal
legislation, after the presidential election began to vote for it, was influ-
enced by the public attention in terms of democratic deficit, which the New
Deal’s defeat in the Supreme Court had stirred in the public at large. From
the Formative Years of the American Union one recalls however also the
widespread attacks on the Marshall-Court (to be dealt with in Chapter 5).
Many of these attacks were generated by legislatures of the Several States.
Under normal circumstances it is thus not the public opinion or the opinion
of the democratically accountable Houses of Parliament or the executive
branches which are likely to counterweigh the judiciary on democratic
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deficit grounds. It will, if at all, be an ‘oligarchic’ check being exercised. On
the level of principles, that is hardly satisfactory, but of course it is better
than no check at all. In practical terms, in the European Court context,
reliance on lawyers specialized in the study of the Community and its Court
was not, however, of much help. I discuss below the role played by the legal
profession. The outcome of that discussion is that, with few exceptions,
lawyers appeared to be the Court’s staunchest supporters.

Secondly, the procedural constraints mentioned above do, as a rule,
erect important barriers to an activism running wild. These are not insur-
mountable, it is true, and if they are surmounted one will have to face the
activism problem face on, including facing it on democratic deficiency
grounds.

Thirdly, often without much attention being paid to it, changes in judicial
personnel may operate to detract from some of the excesses of hitherto
prevailing jurisprudence. It is also true though that those responsible for
manning the concerned court may utilize vacancies on the court to appoint
members which are known to not support (fully) the line of jurisprudence
under public criticism. The personnel issue will be dealt with in greater
detail in Chapter 7.

Fourthly, judges who are policy-oriented and activist might not be un-
likely to develop techniques enabling them, on the one hand, to avoid
making bad or poorly operational laws. If they are successful in that
enterprise their activism has not become less objectionable on democratic
deficiency grounds but they are at least free from creating opposition due
mainly to the low quality of their ‘product’. On the other hand, a policy-
oriented court might enhance its own ability to remain unchallenged, or less
challenged, on policy making issues if it acquires an effectual control over
its own docket. If the criteria for operating the docket-control are flexible
enough, the concerned court may avoid addressing policy issues which, at
the time they emerge before the court, are not mature for judicial resolu-
tion with a particular, desirable outcome. In Chapters 13 and 14 below, I
shall grapple with the justmentioned sorts of problems in some detail.

In summary, I submit that, although highly relevant on the level of
principles, when it comes to an analysis purporting to represent a level of
objectivity beyond that of any single commentator’s personal views (as able
and well-educated as he might be) the democratic deficiency analysis is not
of much avail. If judicial activism were not objectionable on those grounds
at all, however, it seems more likely than not that a good deal more activism
would go unchallenged by the concerned court’s countervailing powers.

There is more to this than what I have already mentioned. Even on the
level of principles of democratic government, the case against judicial
activism does not present itself as an easy one. Judicial activism, ‘Cappelletti
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(for one) argues, should not be dismissed as a democratically valid means of
making new laws. I agree with him when he says:

No one should feel easy with such a gloomy warning, which might
appear even more warranted in the case of judicial review of legis-
lation, where creativity may be seen not only as bypassing the legisla-
tive process, but indeed as thwarting it.>*

There are. on the other hand also, he submits, several reasons which may
be cited in support of a warning against overreacting against the intrinsic
perils connected with judicial government.** Upon a closer look, the de-
mand for such absolution or purism is not in fact warranted by much
democratic theory; and it is certainly not justifiable if the practices of many
modern federal polities, which undoubtedly have working democratic sys-
tems of government, are used as measures.>* Cappelletti therefore, and
rightly as I see it, concludes his study by saying

Clearly, the notion of democracy cannot be reduced to a simple
majoritarian idea. Democracy, as I have said already. also means
participation; and it means tolerance and freedom. A judiciary reason-
ably independent from majoritarian whims can contribute much to
democracy; and so can a judiciary active, dynamic and creative enough
to be able to assure both the preservation of a system of checks and
balances vis-a-vis the political branches and adequate controls vis-a-vis
those other non-governmental or quasi-governmental centres of
power, which are so typical of our modern societies.™

Louis L. Jaffe also extensively discusses the function of judiciary in a
modern democracy.* Like Cappelletti, he perceives the democracy deficit
problem not as an absolute but as one of ‘more-or-less’. He searches
therefore for the ‘acceptable roles of the judiciary in a mature democracy’.
Those roles are not necessarily minimalist.>” That is probably the preferable
approach. The ‘more-or-less’ hypothesis is, it is submitted, especially fit for
the European Community’s system of democratic government.

In this connection, it should not be forgotten that the direct represen-
tation of an ‘election-day’ return is not legitimizing the exercise by the
Institutions of the public power vested in them. The democratic legitimacy
of the European Parliament has been on the increase during the last five to
six years but this governmental agency is, on the other hand, deprived of a
decisive say in the conduct of the Community’s public affairs. As regards
the Council of Ministers and the Commission, their democratic mandates
are indirect insofar as they stem from national choices of personnel. This is
in particular true concerning the Council. This body functions, however, as
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the primary legislative branch of the Community government. Keeping
these observations in mind, it should not be forgotten that the Members of
the Community’s judiciary enjoy even less of a democratic legitimation.
The actual course of the nomination processes affords the Judges, however,
with a more handsome policy legitimation than is the case with most other
courts, the US Supreme Court here, again illustrates an exception. I shall
return to some of these aspects later.

One remark should finally be added. If the court under attack for an
activism running wild owes its existence to a provision in the constitutional
document and if, also in other respects, its independence is real and not
merely feigned, it will normally be extremely difficult to do anything about
that activism. As I noted above, it is for the concerned judges to define the
impasse which generates their activism; and they must assess when the time
has come to re-evaluate the virtues of moderation and judicial self-re-
straint.

In conclusion, the democratic deficit argument is undoubtedly interest-
ing and important, especially on the level of principles. Even though the
notion of democracy is not merely a notion of majoritarian government, it is
still a fundamental principle of democratic government that the majority
can have its way within limitations which are differently defined from
society to society. In the Community, the constitutional documents define
certain individual freedoms which are, however, mainly located in the
economic sphere of public policy. The European Court must of course
safeguard these freedoms against encroachments committed by the Central
government and by the local governments as well. But an inherent limi-
tation exists too, to what extent the Court can promote centralism over
localism. There is, to quote Lord Devlin again,

... agreat temptation to cast the judiciary as an elite which will bypass
the traffic-laden ways of the democratic process. But it would only
apparently be a bypass. In truth, it would be a road that would never
rejoin the highway but would lead inevitably, however long and wind-
ing to the path, to the totalitarian state.’

One should resits giving in to that temptation.

Notes

1. On the Nature of Judicial Political Decisions, Self-restraint, the Judicial Myth, the
Justiciable Issue and Democratic Accountability.

2. In, the Case Law of the Court of Justice, a paper presented at the Judicial and Academic
Conference held in Luxembourg in September 1976, published by the press-services of the
Court (Luxembourg, 1976).
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3. The legal-theoretical foundation of the present study obviously is legal realism. The
author is, in this respect, particularly indebted to the famous Scandinavian legal realist Alf
Ross, cf. especially his book, On Law and Justice (London, 1958). An impact study like the
present operates, however, in a methodological framework somewhat broader than that of
legal realism, at least as this sort of legal academic analysis is conducted by Ross.

In the United States, Oliver Wendell Holmes (1841-1935) (He served on the US Supreme
Court from 1902-1932) early accepted judicial law and policy involvement as a fact. He cven
ardently advocated that courts were responsible for adjusting the Union’s fundamental law to
intervening social change. Cf., e.g., his Collected Legal Papers (Harcourt, N.Y., 1920).

Holmes has been called the first American ‘Legal Realist’. Yet, he and other Americans
such as Roscoe Pound, (cf. for discussion plus bibliographical information, Torstein Eckhoff,
Rettsvesen og Rettsvitenskap i U.S.A. (Akademisk forlag, Oslo 1953) on p. 249; see also Alf
Ross, On Law and Justice (London 1958) on pp. 44 and 68 and Benjamin Cardozo (cf. Eckhoff
op. cit. on p. 257) who were greatly influenced by Gény and the protagonists, particularly on
German soil, of the Interessenjurisprudenz. (A thorough account of American Legal Realism
and its origins is found in Eckhoff, op. cit.).

It was the legal realists who definitely exercised the kind of weak Hamiltonian court for
which ‘. .. judicial power as contradistinguished from the power of the laws has no existence.

4. Cf. Chapter 6 (4.A.) where it is suggested by Louis, Vandersanden and Waelbroeck that
the Court was facing and choosing among alternatives representing competing policies.

5. The more loose the terms by which a legal system circumscribes the freedom of its judges
to choose a legal guideline of their own preference or liking, the greater the potential impact
which a policy-oriented judge may have on his legal and, indirectly, on his social. economic or
political environment.

Not only vagueness of the constitutional norms, but also nonlegal factors are at play within
what appears to be judicial discretion. Occasionally, the latter probably even inspire the
judicial mind to allege vagueness where it only disputably exists. One important non-legal
factor is the judge’s internalized values and policy preferences. D.C. Kommers stresses this in
Judicial Politics in West Germany (1976) and in The Federal Constitutional in the West
German Political System (in Frontiers of Judicial Research, Grossmann and Tanenhaus, eds)
Wiley & Sons, NY, 1969) on pp. 73-132. It is especially, however, American judicial research
which places emphasis on the role of the individual judge's internalized values and policy-
preferences; cf., e.g., Frontiers of Judicial Research (just mentioned) and G. Schubert, From
Public Law to Judicial Behavior in Judicial Decision-Making (London, 1963) on pp. 1-12, For
Western Germany see also G. Blinkmann, The West German Federal Constitutional Court:
Political Control through Judges, in Public Law (1981) on p. 88.

6. Not today, i.e., after some ten odd years of jurisprudence, but during the early, formative
years. What I term ‘early views’ are such recorded mostly during the 1960's; cf., e.g.. Michel
Waelbroeck, Free Movement of Goods in the EEC, in 2 Journal of World Trade Law (1968)
pp. 566 et seq.

7. The quotes are from A. Donner, The Constitutional Powers of the Court of Justice of the
European Communities, in 11 CMLRev (1974) at pp. 139-140, (emphasis added). Donner calls
it a travesty on reality to maintain anything else. He says: ‘Do not travesty reality by ...
speaking of quasi-legislation or even about government by judges. That would suppose the
Court to dispose of the information necessary for conceiving the public policies that are the
substance of legislation. It would suppose the Court to have at hand the means of implementing
its policy and of intervening by way of injunctions to order things according to its planning and
ideas. You know very well that no Court of Justice, certainly not the Court of Justice in
Luxembourg, has the information, the means or even the time to sit down and put such policies
on paper, let alone put them into force. And above all. it has no power to intervene on its own
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initiative; as is the preculiarity of courts of justice at all times, it has no power to choose or
select the cases on which it has to rule, but it must await what cases will be brought before it’
(ibidem (emphasis added)).

Cf. also Feld and Slotnik, ‘Marshalling” the European Community Court: A comparative
study in Judicial Integration, 25, Emory Law Journal (1976) 317, 352-353.

8. Cf. the Court’s ruling in, for example. Case 15/79, Groenweld. Judgment of November 8
[1979] E.C.R. 3409.

9. These judgments need not all be cited here. It suffices to mention that the leading
judgment is Cassis de Dijon (Case 120/78, of February 20 [1979] E.C.R. 646) which, among
possible legitimate policy-objectives, inter alia cites the protection of the consumer (not
mentioned in Article 36).

As regards the Court’s accomodating approach to the application of Articles 30 and 36, 1
may refer to the examples cited above in Chapter 1. One may perhaps even dare to go so far as
suggest that whenever a State has defended a piece of local legislation under attack for its
incompatibility with Article 30, if successful in its argument that there was no actual or
potential discriminative effect and intent, the Court has rendered judgment in favor of the
national views.

10. Judge Donner’s view (cited in fn 7 above) is an understatement reminiscent of that made
by Associate Justice Roberts,of the US Supreme Court in U.S. v. Butler. As emphatically as
Donner he states that *There should be no misunderstanding as to the function of this court in
such a case.It is sometimes said that the court assumes a power to overrule or controle the
action of the people’s representatives. This is a misconception . .. When an act of Congress is
appropriately challenged in the courts as not conforming to the constitutional mandate, the
judicial branch of the Government has only one duty: to lay the article of the Constitution
which is invoked beside the statute which is challenged and to decide whether the latter
squares with the former. All the court does, or can do, is to announce its considered judgment
upon the question. The only power it has, if such it may be called, is the power of judgment.
This court neither approves nor condemns any legislative policy. Its delicate and difficult office
is to ascertain and declare whether the legislation is in accordance with, or in contravention of,
the provisions of the Constitution; and having done that, its duty ends.” Cf. 297 U.S. 1 (1936).
And that was said at the peak of the New Deal Clash between the Supreme Court and
President Roosevelt!

11. Case 142/77, Judgment of June 29 [1978] E.C.R. 1543.

12. Cf. text over fn 17 in Chapter 1.

13. Case 2/74, Judgment of June 21 [1974] E.C.R. 631.

14. The proposals for such legislation which it had transmitted to the Council show this: Prior
to Reyners these all contained provisions embedding rights of establishment. This can only be
taken to mean that the Treaty did not directly create such rights.

15. Cf. Chapter 13, text over fn 40 ef seq. .

16. Cf., e.g., Judgments such as 279/80, Webb, of December 17 [1981] E.C.R. 3305.

17. Case 804/79, Judgment of May 5 [1981] E.C.R. 1024.

18. On Law and Justice (London, 1958) on p. 281.

19. Jean Francois Deniau (who was well placed to know) raises in his book ‘L’Europe
Interdite’ doubt as to whether a consensus was really shared among all the Founding States in
respect to what was eventually to become of *an ever closer union’ (as the Preamble describes
the goal towards which to be strived in common by the first Six, then Nine, Ten and finally
perhaps Twelve Member States).

20. Cf. Martin Shapiro, On Law and Politics in the Supreme Court (Free Press of Glencoe,
1964, London).

21. Cf. J.C. Mann’s general discussion of the requirements of judicial restraint and modera-
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tion in The Function of Judicial Decision in European Integration (Martinus Nijhoff, The
Hague, 1972) in particular on pp. 299-316 and 473-506.

22. G. Edward White, The American Judicial Tradition (1916) on p. 359.

23. 369 U.S. 186 (1951).

24. 341 U.S. 494 (1951) at 539. Cf. also Louis Jaffe, The Judicial Universe of the Justice
Frankfurter, in 62 Harv.L.R. (1949) on p. 357.

25. This more radical variant is expressed by R. Neely, How Courts Govern America? (Yale
University Press 1981), notably Chapters 6 through 8.

26. In Law and the Modern Mind (Gloucester, MA, Peter Smith, 1970, 6th printing).

27. Cf., e.g., Jack W. Peltason, Federal Courts in the Political Process (Random House.
NY) 1955; Samuel Krislov, The Supreme Court in the Political Process (Macmillan, NY) 1965;
Stephen L. Wasby, The Impact of the US Supreme Court: Some perspectives (Dorsey Press,
111.) 1970; and Grossmann and Tanenhaus (eds) Frontiers of Judicial Research (Wiley & Sons.
NY) 1969.

28. Jerome Frank, op cit in fn 26, on p. 44.

29. Cf. On Law and Justice (London 1958) on pp. 151, 152 emphasis added.

30. The quote is from Frank, Law and the Modern Mind (cited in fn 26).

31. Things might be changing in that respect. I shall return to that further along.

32. Cf., e.g.. Case 27/80 Fietje, Judgment of December 16 [1980] E.C.R. 3839.

33. Cf. Case 90/79, The Reprographic Equipment, Judgment of February 3 [1981] E.C.R.
283.

34. Cf. Case 140/79, Chemial Farmaceutici, Judgment of January 14 [1981] E.C.R. I; and
Case 46/80, Vinal v. Orbat, Judgment of January 14 [1981] E.C.R. 77.

35. Cf. Chapter 8 below. See comprehensive accounts for the existence and the role of
judicial review in Mauro Cappelletti and J.C. Adams, Judicial Review of Legislation; Euro-
pean Antecedents and Adaptions, 79 Harvard Law Review (1966) 1207-1233. For other non-
European countries’ different experiences with judicial review of legislation have been har-
vested; see also Mauro Cappelletti, Judicial Review in the Contemporary World (1971) and
Max Radin, The Judicial Review of Statutes in Continental Europe, in 41 West Virginia Law
Quarterly (1934) p. 114. See also the Comparative Study by Carl J. Friedrich, Constitutional
Government and Democracy; Theory and Practice in Europe and America (4th ed., MA,
1968). See also Edward McWhinney, Judicial Review in the English Speaking World (Univ. of
Toronto Press, 3rd ed. 1968).

36. Ross, On Law and Justice, (London 1958) on p. 331.

37. Sir Kenneth Diplock, The Courts as Legislators. in B.W. Harvey (ed.), The Lawyer and
Justice (London, Sweet and Maxwell, 1978) on p. 266.

38. Mauro Cappelletti, The Lawmaking Power of the Judge and its Limits, in 8 Monash Law
Review (1981) on p. 15.

39. Cf. Chapter 4 about the German Constitutional Court and the Supreme Court of the
United States.

40. I.e., which it disposes of by handing down (full} judicial opinions; note, e.g. . the judicial
issue avoidance techniques such as discretionary denial of certiorari; or of appeal: or. for
cxample, the doctrines of lack of standing, lack of ripeness, mootness, or because the issue is a
‘political question’. None of these concepts determines its own application; the men on the
courts do that. Cf. Chapter 14.

41. Cf. for example case 129/79, Wendy Smith, in which the national judge went out of his
way to spell out that he wanted to know whether an EC-directive may produce horisontal
direct effects (i.e., create obligations invokable against private parties). The Court obviously
was not prepared to answer either yes or no. It sidestepped the issue in its Judgment of March
27[19809 E.C.R. p. 1275. Note also the Court’s avoidance in the Polydor-case to address the
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(hot) direct-effect-of-international agreements issue althoug it is clear from the actual decision
that the case was disposed of on the basis of an extensive analysis of the substantive provisions
of the EC-Portugal Free Trade Agreement; case 270/80, Judgment of February 9 [1982]
E.C.R, p. 329.

42. Cf. for example the Casati-case 203/80, Judgment of November 11 [1981] in which the
Court expounded on the interpretation of Article 106 although the national judge had only
raised questions about the Articles 67, 69 and 73; see [1981] E.C.R. p. 2595: and numerous
other cases.

43. That casc, and others are dealt with in great detail below in Chapter 14.

44. Cf. inter alia Richard Neely, How Courts Govern America (Yale 1981).

45. Cf. Art. 190 EEC-Treaty. How this might be, it is also noted that Neely aptly singles out
‘the frightening difference between court action and political action... that courts frequently
give no warning’; cf. How Courts Govern America (New Haven, 1981) on p. 7. It might be
added that courts not only strike without giving a warning; but that in addition, the observance
of the principle of retroactivity of constitutional interpretation compels them to strike with
often devastating, retroactive effects.

46. Benjamin Cardozo, The Nature of the Judicial Process (1978) on p. 141.

47. Mauro Cappelletti, The Law Making Power of the Judge and its Limits: A Comparative
Study, in 8 Monash Law Review (1981) pp. 21-22 (empbhasis added).

48. The quote is from Lord Devlin, Judges and Lawmakers. in 39 M.L.R. (1976) pp. 1, 16.

49. Opus cit. in preceding fn on p. 10.

50. In the Community only for renewable periods of six years, though.

51. Circumstances which in a variety of federal systems disqualify from continued exercise of
high federal judicial office are related in Bowie and Friedrich, Studies in Federalism (Little
Brown and Co., Boston 1954) on pp. 120, 136, 147, 164 and 172.

52. Opus cit. in 47 on pp. 51-52.

53. Cf. Cappelletti op. cit. on p. 52.

54. This is thoroughly documented by Mauro Cappelletti, op. cit. There is no reason to
repeat his analysis and argument here. I agree with him on all points.

55. Opus cit. on p. 58. Cf. discussions by Theodore L. Becker, Comparative Judicial Policies
(Chicago, Rand McNally, 1970) on p. 120 et seq. with extensive references to literature.

56. In English and American Judges as Lawmakers (Clarendon Press, 1969).

57. Cf. op. cit. p. 30.

58. Lord Devlin, Judges and Lawmakers, op. cit. on p. 10.
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Chapter Three

In Search of an Activism Test

1. Introductory Remarks

The preceding discussions center on judicial behavior which attracts crit-
icism for usurpation of power. The European Community’s Court is under
attack because it promotes pro-Community interests and/or values at a
pace and with a determination and an intransigence which, for one reason
or another, cannot rely on a societal consensus for support. Some of the
Court’s countervailing powers, in other words, begin to view the Judges as
embarking on a course of eventual conflict. That is: conflict with a society
which originally appointed them to serve it.

Discussions about activism are often lively, because they deal with a
sensitive issue, the judicial myth. This myth is nurtured by the undisputed
fact that judges are elevated to their high office in order to ensure obser-
vance of the law.

In the European context, Article 164 pointedly stipulates that ‘The Court
of Justice shall ensure that in the interpretation and application of this
Treaty the law is observed’. The crucial problem is, however, interpreting
what the framers meant by that: and, in particular, knowing where the
limits to judicial law creation are located. Proponents and antagonists hold
widely disparate views about how these questions should be answered.

I shall review a representative selection of European legal academic
work on the Court and its role and its limits. It is interesting to anticipate
that strikingly little concern has been devoted to making activism testing
objective. Given the seriousness of the problem, this is surprising. An
attempt shall here be made to fill in that lacuna.

-+-9 1
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2. Some Requirements for an Activism Test

The search for an activism test must begin by answering two main ques-
tions. The first relates to the starting point of any activist jurisprudence, i.e.
to the legitimacy, if at all, of judicial activism. Intimately connected here-
with, one must ask for the reasons that motivated the Judges to become
activist. In the European context, there is an easy and often repeated reply
to that question. The proven inadequacy or inability of the Council to
promote integration lay at the root of what later was perceived as a
questionably warranted judicial involvement in the political affairs of Com-
munity government. (Throughout this book I refer also to this argument as
the inertia of the Community political processes.)

But that is not all there is to it. One must belance that justification against
counterweighing considerations. For the purpose of this balancing it is
usefully recalled' that judicial law and policy making is not socially repug-
nant simply because it suffers from a democratic deficit. The democracy
issue nonetheless forms part and parcel of the resolution of the activism
equation.?

The second main wing of any activism test discussion must be the inven-
tion of a technique by which one may locate the boundary to acceptable
judicial policy involvement.

3. PLan for this Chapter

In what follows I will, first, briefly survey some of the different ‘tests’ which
[ have met within the course of my research. Next, I will present my own
struggle with the test problem. I will finally relate a recent American study
dealing with the same problem along comparable methodological paths.

4. Faith in Self-restraint

In his study of judicial government in the Community, Clarence J. Mann,
for one, concludes that there is no such thing as a government by judges in
the Community and that it, furthermore, is not likely to intervene because
one may have faith in the Judges’ willingness and ability to observe disin-
terestedly society’s unwritten limitations of the judicial law and policy
making function.? This is not, however, a satisfactory solution.

It is obvious, indeed, that this prescription only leads to workable results
if and as long as the judges in question actually are commonly believed to
show enough self-restraint. Yet, it leaves the test issue entirely unsolved. It
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also avoids dealing with the questions about what to do when public opinion
asserts that there is actual judicial transgression of the intrinsic limitations
to the judicial power. As said, the situation of the real world will often be so
confused as to make widely disparate perceptions of the actual judicial
behavior defendable.

5. The Subjective ‘I-know-it-when-I-see-it’ Test

The temptation to rely on a subjective ‘I-know-it-when-I-see-it’ kind of test
should, moreover, be resisted. That would be akin to the famous obscenity-
test of Potter Steward, the Associate Justice of the US Supreme Court, who
said that he was unable to define obscenity but ‘. .. that he knew it when he
saw it’. Although this is certainly useful as a rule of thumb for anyone
dealing with essentially disputable concepts such as obscenity and judicial
activism, such a test fails to yield the necessary objective results.

Reliance on subjective tests is part and parcel of the Level One Analysis,
as I said before. An academic study like the present one must seek to go
beyond that level, however. The search for a more objective test must
therefore continue.

6. Reliance on What Judges Say They Do

Another measure would be what judges say they do. Such statements may,
for example, be found in on-the-Bench judicial opinion. In the United
States, justices in minority have often vigorously denounced the majority’s
alleged intentions to transform their own internalized values into operative
constitutional law, for making the constitution mean what they personally
think it ought to mean.*

In the Community a similar source of information is not available since
judicial opinion, by legal provision, is made monolithic. The prohibition
against filing of concurring or dissenting opinions actually prevents any
minority views from being officially advocated — if they ever existed. The
Court’s Advocates-General are on record though for occasionally having
argued that certain constitutional interpretations, if adopted, would
amount to a judicial usurpation of power.” Yet, when these interpretations
were actually adopted by the Court, its reasoning emphasized the same self-
evidence, within the traditionally accepted and applied canons of inter-
pretation, of the conformity of its interpretative result with the text and
spirit of the Treaty Constitution which characterizes nearly all of the
Court’s legal opinions.
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And, since no minority views are on record which could support the
Advocate-General’s perception, the authority of the latter alone is not
great enough as to seriously question the correctness of the Court’s
seemingly unanimous view. None of the judges are, at the same time, on
public record for having advocated, in off-the-Bench declarations, ‘minor-
ity’-views of criticism for an alleged transgression of the limits to judicial
law and policy making. There is hardly anything surprising about this, for
several reasons. Indeed, for one thing, the imposition of the absolute ban
against disclosures of the discussions among the Judges sitting in judicial
conference make it practically impossible to come forth with off-the-Bench
‘dissenting opinions’ attacking or denouncing the majority’s decision as
usurpation of power.®

On this background, and considering that the Judges are likely to, and
quite able to, bridge over or explain away possible departures from the
myth about judicial value impartiality, it is not a valid methodology to rely
on what the Judges say themselves.

7. Upgrading the Importance of the Legal Cultural Environment of the
Court in Question

7.1. Legal Cultural Environment outweighs Judicial Individuality

A predominantly American scholarly tradition seems to assume that one of
the most important things, if not the single most important thing to know
about a judge, is his philosophy. The internalized values and personal
policy preferences are deemed to constitute the main determinant of judi-
cial decision. Before ascending to the Supreme Court himself and after,
Holmes translated this convinction into words. On the Court he charged his
colleagues, for example, with writing their social and political values into
the Constitution. ‘This case’, he would say, ‘is decided upon an economic
theory which a large part of the country does not entertain’. He added ‘The
Fourtheenth Amendment does not enact Mr. Herbert Spencer’s Social
Statics’.” And later he wrote:

I cannot believe that the (fourtheenth) Amendment was intended to
give carte blanche to embody our economic and moral beliefs in its
prohibitions.*

Later, Associate Justice Louis D. Brandeis reinforced Holmes’ criticism.
Professor Felix Frankfurter was no less acidic in his writings before he
ascended to the Supreme Bench. From one perspective, individuality is
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undoubtedly a most important factor for the determination of judicial (
outcome. In particular, the individual judge’s perception of the judicial role +- (
would seem to be a crucial determinant. One judge may undoubtedly also

have a more policy-oriented attitude than another, even as compared with -
his brethren on the same bench. Says Griffith that

judges like the rest of us are not all of a piece, that they are liable to be !
swayed by emotial prejudices, that their inarticulate major premises

are strong and not only inarticulate but sometimes unknown to them- G
selves.?

Hence, it is hardly to be expected that all judges, even though they try hard, (Y
should be able to completely neutralize the potential impact flowing from
their moral, social, economic and political beliefs or affiliations. Back- “ +EG
ground characteristics in this manner influence judicial decision-making, E-23/
although this probably varies greatly from judge to judge and from court to 1l
court. Moreover, the interaction in a small group of judges sitting on an 2 2
appellate bench, as well as leadership effects, are other individual factors +1
likely to affect judicial outcome.

In the United States and elsewhere, systematic judicial research has been 2
oriented towards these hypothetical determinants. Certain results have )

been achieved affirming the crucial place occupied by differences in individ- -2,-@-,(

uality in judicial decision making." It has been said, for example, that e
knowledge about individual value or policy preferences held by the mem- G
bers of an appellate bench would be more useful for the purpose of

predicting judicial outcome of future litigation than an understanding of the 3 P
working of the principle of stare decisis."

I certainly don’t want do dismiss the value of the said sorts of individual D-,) (
oriented analyses of judicial decision making, but I must warn against 2.1
overestimating the impact of the judges’ individualities.'? One may also put .9)!
it this way: a forceful countervailing factor, one which more often than not 2 21
outweighs the impact of personel whims and policy preferences, is the legal 3 (
cultural environment of the court in question.

The notion of legal cultural environment is here taken in a wide, non- 2 2G
technical sense. It includes the existing legal order, with all of its particular -+ (
elements and principles, the established balance of powers among the
several branches of government, the expectations of the legal profession, -2
the political community and the laity as to the role to be played by the courts +) L.
in public policy making, etc.

With a view to substantiating my submission about the importance of the
legal cultural environment, I shall make a comparison between what prima
facie might seem to be incomparable, namely the US Supreme Court and
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the Danish Hgjesteret (supreme court) and their practices of performing
judicial review with legislation. Yet, these courts do operate under compar-
able legal and constitutional conditions.

For one thing, the constitutions of both countries are century-old, writ-
ten documents which are held in general high social esteem. Moreover,
both constitutions contain comprehensive catalogues of fundamental rights
and freedoms. Representative democracy, moreover, is the prevailing form
of government in both countries. A separation of powers among several
branches of government is mandated under both constitutions and a system
of checks and balances is also institutionalized. Both Hgjesteret and the US
Supreme Court further hold constitutional guarantees of their existence.
While neither of the two courts enjoys any express authorization to exercise
judicial review of national legislation, they are both deemed to have that
power.?

These similarities are striking indeed. Nonetheless, the American court
has frequently been under attack occasionally for an even outrageous
activism.™ Its Danish counterpart, in contrast, is reputed for a record of
remarkable deference to the political lawmaker’s will. According to a
Danish jurisprudence constante, there is also a large leeway for political-
constitutional interpretation which is exempted from judicial control in any
real sense of this word.

Can such dramatic differences in judicial behavior be fully accounted for
by differences in the judicial personnel’s personal philosphies? Before 1
suggest a reply to this question the prevailing patterns of Danish judicial
behavior, inter alia, in face of legislative enactments accused of being
constitutionally disputable or even unsound and questionably valid, should
be related by a discussion of selected case samples."

7.2. The Danish Judicial Tradition

(a) Statutory Interpretation and Gap-filling

In cases revolving on statutory construction, the Danish Supreme Court’s
deference to the policy choices of the democratically elected branch of
government is well illustrated by the judgment rendered, on appeal, by the
Hgpjesteret in the case Vesterlpkke v. Justitsministeriet.' The facts of the case
were the following.

A 16-year-old high school boy, Vesterlgkke, who was living with his
parents in an official residence, carelessly caused a fire to break out which
damaged the house. His negligence, however, was not described by the
Supreme Court as gross negligence. When the State, through the Ministry
of Justice, which was the defendant in the case, tried to recover its loss from
the boy, he invoked, in defense, Article 25 § 1(2) of the Insurance Contract
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Act of 1930 (Forsikringsaftaleloven).

This provision deals with the situation where an insurance company has
paid out money to an insured person in order to compensate a loss which
another person, acting without gross negligence, has inflicted upon him.
When the insurance company turns to the tort feasor in order to recover its
outlays, Article 25 § 1(2) authorizes the courts, under certain conditions, to
exempt the tort feasor from repaying the total of the company’s outlays.
The courts may, in fact, reduce his obligation to pay to zero.

Now, in the case at hand, it was a fact that the State had suffered a loss
which no insurance company was committed by contract to compensate.
Indeed, rather than paying an insurance company, the State considered it to
be more rational to self-insure. By contrast, until February of 1960, only
two years before the outbreak of the damaging fire, the State had employed
an insurance-like scheme to meet its fire insurance needs. The scheme was
authorized by statute. However, when this statutory scheme (Lov om
Statsbrandforsikringsfonden) was abolished, the Folketing was apparently
unaware of the gap that was created thereby in relation to the provision in
Article 25 § 1 (2). This provision applied, at least according to its wording,
only when the loss was compensated for by means of an insurance. Hence,
the Insurance Agreement’s Act was silent as to whether the court could
exempt the tort feasor from reimbursing.

The plaintiff argued that the public policy considerations governing in his
case were identical to those underlying Article 25 § 1(2). In his view,
therefore, that provision ought to be applicable by analogy, if not directly.
The majority of four (out of seven) Supreme Court judges, nonetheless,
ruled against the plaintiff. It was not that they disagreed on the public policy
issue. They ruled against him because they considered it a matter of
exclusive legislative policy making competence to decide whether a pro-
vision should exist authorizing a partial or total exemption from the duty to
repay the self-insurer his loss. In the view of the majority, this was a matter
of public policy in which the courts had no say. They therefore ordered
Vesterlgkke to pay damages to the State of Denmark.

It was of no avail that a minority, consisting of three judges, including the
later president of the Supreme Court, dissented. The interpretation of the
majority became law.

It should be noted, however, that by publishing a law review article the
later President of the Court, Trolle, subsequently carried his quarrel with
the majority into another forum. In this he severely criticized the major-
ity.” In the end, one of the members of the majority, in another law review
article, defended the majority’s views. The essence as said was that it was
not for the courts but for the democratically elected lawmaker to formulate
the public policy which should govern in a case like the one decided.®
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Neither of these steps is an ordinary means of continuing an on-the-Bench
disagreement among the members of Danish courts.

The judgment is a remarkable landmark, epitomizing judicial deference
to the political law-making institutions. Even measured against ordinary
Danish standards, the majority’s self-restraint was unusual. This is, how-
ever, of less importance for the present purpose, which is merely to give an
illustration of judicial deference.

In his off-the-Bench writings, the judge speaking for the majority admit-
ted that, on a personal level, the members of the majority were frustrated
by the decision which contradicted their sense of justice. This is remarkable,
since they could have ruled in accordance with their personal philosophies
without risking much. For one thing, accusations of undue boldness would
hardly be sounded out, especially considering that the Folketing had in fact
delineated the public policy which should govern in a neighbouring policy
area, i.e. where an insurance-like scheme provided for compensation of the
loss. Moreover, there were no hints given during parliamentary debates
that the legislators perceived it to have been a fundamental policy change
that the State, in 1962, abolished the prevailing insurance-like statutory
scheme in order, henceforth, to act as a self-insurer. Nor did the legislative
history provide any evidence that the Folketing wished to make Article 25 §
1(2) inapplicable for the State as a self-insurer. Thus nothing could really be
cited in support of the contention that the principle on which the provision
in Article 25 § 1 (2) was based should not apply by analogy in cases of self-
insurance. Moreover, if Hgjesteret had exempted the boy from repaying the
State its loss, caused by the fire, and assuming that the Folketing unexpec-
tedly would disagree with the decision’s underlying policy considerations,
nothing would in fact have prevented it from introducing draft legislation
aimed at prohibiting the application of the analogy in future cases. There-
fore, it was solely the Folketing’s omission of expressly addressing the
public policy issue at hand which caused Hgjesteret to frustrate the sense of
justice of its own members and, one is induced to believe, of many of the
observers of the Supreme Court as well.

(b) Constitutional Review of Legislation

Although the Danish courts, including the country’s Supreme Court, in a
number of dicta have indicated that the courts have the power to pass
constitutional review of legislation enacted by the Folketing, no Supreme
Court decision as yet has struck down a statute on the ground that it was
unconstitutional. One single Court of Appeals decision, dating back to 1920
did, it is true, strike a statute off the Books on this ground." However, that
judgment was reversed by the Supreme Court on appeal.? It should also be
noted that this case was adjudicated under a constitutional provision which
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expressly provides for constitutional review of expropriative legislative
acts.?! Otherwise, the right to perform judicial review rests upon an inter-
pretation of the Constitution, notably Article 3.

The Supreme Court decided against the plaintiff in that case, seeking
constitutional relief from an Act that allegedly was harmful to his interests.
The Court held especially that the plaintiff had not demonstrated with ‘the
unambiguity that must be required for the courts to strike down a statute for
unconstitutionality’ that the Folketing had transgressed the constitutional
limits for its legislative action. It has used similar language in later cases to
refuse other plaintiffs’ constitutional relief. In reality, a judicial presump-
tion of constitutionality of legislative enactments was created. This makes
constitutional relief only exceptionally available.

It may be said that the Danish Constitution very much means what a
current political majority says it means.

7.3. Concluding the ‘Danish Case’ and this Subsection

Although Hgjesteret’s self-restraint in the Vesterlpkke-case was unusually
rigid, there was, measured against Danish standards, nothing dramatically
extraordinary about it. Nonetheless, had there been a less exceptional
parliamentary statutory activity,? Hgjesteret might well have circumscribed
its policy making discretion somewhat broader than it did in Vesterlpkke.

In sum, the ‘Danish case’ undeniably shows a picture of a judiciary which
cautiously imposes constraints on its members preventing them from effec-
tively implementing their own policy preferences in competition with pol-
icies which the Folketing, expressly or by implication, has given a blue-
ribbon.? No express provision in the Constitution defines such a judicial role
limitation; the phenomenon is, instead, a customary, institutional act of
balance.

The preceding analysis has not unveiled the rationale underlying Danish
courts’ narrow circumscription of the compass of their policy formation
functions. And it is beyond the scope of the present study to make a lengthy
search for a comprehensive rationale. As aforementioned, it is not, how-
ever, mandatory for my present purpose to know that rationale. The
‘Danish case’, indeed, overwhelmingly proves that it is by far not enough to
know a judge’s philosophy to predict how he will cast his vote in future
cases. The Danish judges participating in Vesterlpkke, and in the constitu-
tional review cases cited above, quite clearly stated, and by their deeds
demonstrated, that it was the philosophy of someone else that should and
does prevail.** These findings fit well into the analytical pattern of Alf
Ross.

However, as stated already, the fact that judicial role definitions vary
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greatly should not be permitted to overshadow the fact that a judge has only
one way of perceiving the problems of a case. That is through his own mind,
of which his personal convictions form a part.*

Finally, but not of least importance, neither the ‘philosophy’ approach
nor the ‘legal environmental’ point of view (each of which features its own
merits) offer a guideline or test for evaluating the justification of allegations
that a particular court transgresses the constitutionally warranted scope of its
law and policy making function.

8. Link Between Federalism, Constitutionalism and Judicial Government

Differences between judicial philosphies must, at best, give a very partial
account for the difference between judicial role definitions in the United
States and Danish Supreme Court. There are, however, additional factors
which might account for the differences in scope and depth between the two
courts’ policy involvements.

One important factor might be that the United States is a continent-wide
federal polity. In contrast Denmark is a small unitary State which also has a
population considerably more homogeneous than that of the US. The
unitary/federal polity distinction might be a relevant view which scholar-
ship about federalism supports by highlighting empirical data showing that
federal tensions are often remitted to the courts for resolution. In a federal
polity ‘litigation tends to substitute legislation’.?’

[t that postulate were universally valid, further discussion would proba-
bly be superfluous. It hardly is, however. It can be shown, for example, that
the Australian reliance on the courts for the resolution of federalism
tension has never escalated to American levels. In fact, in Australia, the
political processes have discharged themselves quite successfully of their
responsibility to advise resolutions to the country’s most important socio-
political problems, including those which are federal in nature. Since the
1920’s at least, the High Court of Australia has, in a case law which is
characterized by a unique interweaving of political and legal questions,
correspondingly shown a behavior marked by a good deal of self-restraint."

Similarly, it is far from justifiable to claim that the West German courts in
Post WW Il Federal Germany were disproportionally involved in govern-
ment’s political affairs.

Conversely, judicial review has developed into a problem-ridden judicial
activism in countries which do not have a federal form of government. This
has happened, among other places, in Norway despite the fact that the
Norwegian Constitution, history, and principles as well as its overall judi-
cial tradition run parallel to the ‘Danish case’ (discussed above); and that
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this parallellism prima facie would invite one to believe that the countries’
judicial histories are comparable. As a matter of fact, like its Danish
counterpart, the Norwegian Supreme Court is the final umpire of legal
conflicts arising under the Constitution and its catalogue of fundamental
individual rights. Also, the homogeneity of the Norwegian unitary polity is
high and very similar to that of the other Scandinavian countries. Nonethe-
less, the Norwegian Supreme Court has, in one major period of time at
least, followed a course of activist involvement in making law and policy to
which no parallel exists in Denmark.*

The preceding few observations reduce the validity of contentions about
the existence of a cause-and-effect interrelationship between federalism and
constitutionalism and judicial activism. A partial disclaimer should none-
theless be made. The findings made in the upcoming Section 9 support a
somewhat modified but kindred contention, namely that societies in which
federalism, constitutionalism and a power to perform constitutional review
coincide, created a fertile ground of operation, perhaps, for policy oriented
judges; more fertile than societies where one or more of these characteris-
tics are missing.

Whatever the merits of the federalism/constitutionalism/judicial review
parameter it cannot be retained here. Indeed, if it might enlighten a facet of
the activism problem, it does not illuminate it entirely. It is especially
useless as a test for the validity of allegations that a particular court
transgresses the constitutionally warranted scope of its law and policy-
making function.

9. The ‘Democratic Myth/Reality Gap’ Rationale of this Book

9.1. Judicial Activism Correcting an Imbalance Caused by Inertia of the
Political Processes

Why is it that the US Supreme Court has been accused and attacked
regularly within the lifespan of a generation for engaging in unacceptable
levels of judicial policymaking? Is it for making the Constitution mean what
the Justices think it ought to mean? And why is it that, for example, the
Court of Justice is assailed all of a sudden by its constitutional counterparts
for the same reason?

One should note in passing that the European Community’s judicial
activism problems are thus similar to those that pevailed in the United
States under Marshall and Warren. In all three instances activism grew
because the designated lawmaking institutions suffering from structural
inadequacies had failed to legislate to the promotion of the spirit of the
constitutional document.?
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The EC structural inadequacy consists in the fact that the European
Council of Ministers and other political processes, largely because of its
members’ generalized practice of relying on decision making by unanimity,
have remained fatally inactive in many respects. The Council has too often
failed to give the Community the integration promoting laws which the
Founding Fathers envisaged. And a changing political climate made it
difficult to accomplish widely significant formal constitutional change. It is
arguable that if majority voting principles had been applied according to the
intentions of the Founding Fathers, a Community legislative deficit would
not have developed.*

Likewise, the Marshall Court’s activism in favor of centralism was inti-
mately linked to the Federal Congress’s and President Jefferson’s un-
willingness to aggrandize the might of the Union at the expense of the
States’ rights. Likewise, as noted, the Warren-Court sought to accomplish
what the political process left undone in the civil rights area.*

In the impasse thus created, the Court of Justice threw the entire weight
of its authority on the side of federalizing or centralizing values. Its objec-
tive, many authors have commented,* was to re-adjust the imbalance
caused by the inertia of the political processes.

On its face, therefore, the Court’s integrationist activism differs from
that of the US Supreme Court of the 1930’s. While the latter employed the
laws of the Constitution to block executive and legislative vitality the
EC-Court has used its power to construct the Treaty Constitution’s legal
rules in an attempt to generate new political vitality in search of achieving
the integration objectives of the Founders.%

As aforementioned, this difference is largely one of appearance while the
underlying problems of judicial authority and legitimacy to enforce other
values besides those given priority by political processes remain, I submit,
essentially the same.3

The Court consciously or unconsciously took steps which arguably
pushed its policy involvement beyond the limits of the acceptable. I have
made a number of arguments above with the view of substantiating this
contention.’” And others shall follow. Their common thrust is that the Court
seeks inspiration in guidelines which are essentially political of nature and,
hence, not judicially applicable. This is the root of judicial activism which
may be an usurpation of power.

9.2. This Study’s Democratic Myth/Reality Gap Rationale
How should the situation scholarly be dealt with when opposition to the

Court’s pro-Community case law is growing and accusations are more and
more frequently resounding that the Court is too activist? By which method
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can one test the validity of such accusations?

None of the rationales offered above have come close to giving satisfac-
tory explanations of the phenomenon of judicial activism, its backgrounds
and posstble justifications. Nor do they offer an applicable methodology for
judging where the boundary to judicial policy involvement is, or should be
located. Here, another rationale shall therefore be suggested. It takes as its
starting point that what has to be solved is a conflict between the democratic
processes and the issuance of judicial laws. Indeed, even though the discus-
sion above clearly de-emphasizes the democratic unaccountability aspect as
a rationale for condemnation of all and any more than minimalist judicial
law and policymaking, it is still undisputable that the self-evident judicial
restraint requirements rest on democratic deficit grounds for their justifica-
tion.

The rationale shows, therefore, that the solution to the activism equation
can hardly be found in circumstances genuinely strange to those processes.
In particular, there is little chance for finding pertinent criteria or guidelines
in written legal texts, including the constitutional document. They were
drafted by men who either did not foresee or did not wish to tangle with the
eventuality that protracted inertia might paralyze the lawmaking of the
Community’s democratically accountable institution(s). Hence, the judicial
activism hypothesis of this book places its focus on the existence of a possible
gap between the democratic myth (that legislatures act effectively to the
furtherance of the body politic’s both general and individual interests) and
social reality (inertia).

A distinction between two causes of political immobility is necessary. On
the one hand, legislative inertia may reflect the lawmaking body’s convic-
tion that a certain field of public policy should not be regulated by rules of
law; or that it, at least, should not be regulated in a particular way. Quite
different herefrom, the inertia may otherwise come from structural and/or
functional flaws. It is submitted that the latter is the case with the Commu-
nity and American legislatures which, in the areas of law and policy under
scrutiny here, were prevented structurally from responding adequately to
needs for certain new laws which would promote specific values. Under
that condition, the inertia and the entailing gap are not just passing phe-
nomena. The causes of inertia and gaps cannot be expected to vanish, at
least not in the short run.

The hypothesis suggests that when courts aiming to fill a gap involve
themselves deeply in.bold and imaginative policymaking, the activity may
well be legitimate, even though the judges go far beyond the body politic’s
traditional perceptions about the location of the boundaries of judicial
function in question. An activism may, in other words, be legitimate if it
develops in order to compensate society for the critical social consequences
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which the legislative deficit might generate if permitted to continue unfet-
tered by judicial interference.*

The hypothesis, hence, establishes a linkage between the legitimacy of
judicial activism and the failure of the legal system to embed necessary
public policies in laws through the constitutionally presumed institutional
channels.¥

If empirical evidence supports the hypothesis, a reply will have been
given to the first main wing of the problem with which this Chapter is
dealing. Namely, to the question whether judicial activism is always lacking
in social legitimacy. I conclude that it is not.

The second main wing of this Chapter’s research is its quest for a testor a
method that may help solve the boundary-location problem; i.e., the
problem of how to locate the limits to the expanded scope of courts’ law and
policymaking involvement in a society in which the generally recognized
boundaries have crumbled under pressures generated by a growth in the
democratic myth/reality gap (or for some other reason).

The hypothesis’ reliance on the democratic processes yields also, it is
submitted, a clue to the resolution of that problem. The idea is fairly simple
indeed. It first suggests that the expanded role of courts as policymaking
institutions — justifiable under the democratic myth/reality rationale —
simply comes to an end when the impasse created by the legislative inertia is
repaired.®

It is necessary at this point to recall that most constitutional documents,
and certainly those of the Community, lay down in considerable detail the
procedures to be followed and the judicial reactions to be prescribed, in
case the judiciary is called upon to trigger ‘checks-and balances’ to the
other, co-ordinate branches of government. In contrast, the means by
which these branches are supposed to inform and warn the Court about
their growing perception of the prevalence of a possible judicial usurpation
of power are, as a rule, not constitutionally envisaged. These means,
therefore, will have to be invented every time the spectre of judicial
activism running wild is looming. The array of reactions is, for this reason,
vast and wider than those forms of expression by which the judiciary is
allowed to table its criticism of breaches of legality and constitutionality in
the other branches of government.

The thrust of the proposed activism test is the inclusion of a study of the
content of the ‘checks and balances’ transmitted to the judiciary. Termed in
this book as ‘policy-inputs’, " it is submitted that only a careful study of all of
these is a reliable basis for locating the (new) boundary of the judicial power
to make new laws and policies. The proposal, thus, links the factors (namely
failures in the democratic processes) ultimately legitimizing an increase in
the scope of judicial law and policymaking directly to the method proposed
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for ascertaining where the limits are located in the new legitimacy: The
viability of these processes to fight back against a judiciary failing to
observe the new inherent limis to its powers. Would a further sustantial
objectivation of scholarly dealing with the activism-in-operation problem be
possible? I think not. It shall now be seen that there is actually some
empirical justification for the democratic myth/reality gap hypothesis. A
comparative approach actually lends a good deal of this support.

9.3. Richard Neely’'s US Version of the ‘Democratic Myth/Reality Gap’
Rationale

(a) What Generates Activism?

An American author, Richard Neely,* has forcefully advocated his view of
what is the single most important factor causing American courts’ broad
and deep involvement in the political affairs of government. This involve-
ment, he argues, is intimately connected with the inability of the political
arms of the American government to function as they were meant to. His
thinking is of considerable interest. It should here be explained in some
detail:

Richard Neely may be called a modern off-spring of the American Realist
School of lawyers. He occasionally clads his realism in an almost cynical
garb. In his realist view, catchwords such as constitutional ‘adaptation’ or
‘reinterpretation’ are but euphemisms for revision or rewriting of the
Constitution. Courts, so his very personal comment sounds, make new
constitutional law so fast and unpredictably that even

law professors who are in the business of making sense out of what
courts do . .. have to twist themselves out of shape to reconcile these
constant ideological shifts with any notion of a written constitution
which is being ‘interpreted™

Neely’s explanation of courts’ and especially the US Supreme Court’s
crucial role in law and policy making in the United States is critical of earlier
trends in US constitutional scholarship. Inspired by a desire to avoid in the
future the kind of severe societal disruption which the clash between the US
Supreme Court’s stubborn defense of a finance capitalist ideology (the
roots of which lay in the 19th century’s upper class social consciousness) and
F.D. Roosevelt’s New Deal reforms of the 1930’s had caused, authors had
argued that the federal courts ought to leave the full responsibility for the
national economy to the co-ordinate arms of the federal government.
Perhaps, also, ideology played its role. Whatever the case, the US Supreme
Court, after the mid-1930’s, actually kept out of national economic pol-
icymaking.
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Simultaneously, however, most scholars hailed the Supreme Court for its
show of statesmanship when dealing with civil rights. As related above, the
Court, under Chief Justice Warren’s stewardship did take a policymaking
lead on civil rights when it, after years of circumspection following the New
Deal Court-Packing Plans, actively entered anew into national policymak-
ing. This was also the period about which important scholarship claimed
that if judicial intervention in public policymaking was perhaps inevitable,
that intervention should at least be governed by neutral principles.*

I have difficulties in understanding how it can be acceptable for the
judiciary to intervene in the political process through imaginative inter-
pretation of the Constitution in defense of human or civil rights, but not
preserve the status quo of or develop the economic system. To promote a
civil right interest over for example an economic interest necessitates, before
the promotion can take place, the making of a choice between competing
public policies. The difficulties in connection with distinguishing are ob-
viously aggrandized when it is considered that some economic interests
operate, or may be made operational, on the level of constitutionally
guaranteed civil rights; for example the ‘right to hold property’; or to give
an economic interest priority over a civil right’s value must also be proceded
by such a choice, although one with a different outcome. In my view, courts
may very well have to impose restraints on government’s issuance of
economic laws. This submission is not least in point as regards economic
regulation by local governments when they have more than de minimis
effects on interstate or intra-Community commerce. The alternative would
be equal to allowing civil servants or local politicians to act unchecked. But
to leave off the necessary constraint on officials of a government ‘which
(may have) everything to gain from the government sucking up private
industry would be like sending goats to guard cabbages'.* That would be
clearly unacceptable.

Another trend is also noticeable in the academic debate of recent years.
Raoul Berger has indeed continued his crusade against all sorts of judicial
activism in ways remindful of the kind of criticism which, during an earlier
period, was associated in particular with the name of professor, then US
Supreme Court Justice, Felix Frankfurter. Berger deslikes government by
judges wherever he sees it.* He especially chastises courts for becoming
involved in major public policymaking, especially because of their allegedly
inherent democratic deficit. In his view, even a Bill of Rights activism
cannot be warranted. He comments on leading scholars’ welcome of, e.g.,
the Warren-Court’s liberal activism by noting that the Court’s activism must
have safeguarded values which coincided with these scholars’ own predilec-
tions and personal values.

Earlier rejections of the Court’s fight against the New Deal can be



67

understood in the same vein: it was repudiated because commentators in
value terms disagreed with the majority on the Bench and its definition of
the protectable hierarchy of values.

Hence, unlike, e.g., Lord Diplock, Richard Neely does not perceive the
justification for an encompassing judicial law and policymaking to be
functional.?’ It is also noticeable that Neely is not concerned about the
arguably lesser democratic legitimacy of courts. In his view, as a matter of
fact, a day-to-day operation of an encompassing judicial law and pol-
icymaking need not be a usurpation of powers which are constitutionally
vested in other democratically accountable branches of government.

In a way, Neely reverses the traditional inherent democracy deficit
argument. These are some of the elements which permit us to distinguish
Neely’s from other prevailing creeds of constitutional thinking. The thrust
of his analysis is that he wants to deal with the activism-problem in an
attempt to explain

how one institution, the courts, has evolved ... into an engine for
alleviating the more dangerous structural deficiences of the other insti-
tutions of democratic government.#

His interpretation of the mechanism of democratic government is therefore
primarily institutional. It is the ‘paradoxes’ of elected politics and the
structural infirmities of the legislature and the executive branch of govern-
ment* that calls for and legitimizes judicial activism. Hence, as Neely sees
it, the complex function which the courts perform in a balanced system of
government, like that of the US, is generated by the inherent weaknesses of
the very institutional setup created by the Founding Fathers.
Arthur M. Schlesinger says similarly

The Founding Fathers were good Newtonians, and their system of
checks and balances conceived as a mechanism, contained an inherent
tendency towards inertia.%

In Neely’s perception the courts partake in the government of America
precisely because of this built-in inability of the co-ordinate branches of
government to respond adequately to all the body politic’s public policy
needs. Inversely, the problem connected with reconciling social change
with Fundamental Law”' is left for the courts to untangle. That is why the
courts perform political functions.® What Nathan Glazer describes as the
threatening rise of an imperial judiciary™ is, in Neely’s view, business as
usual. This, of course, does not preclude that courts are occasionally
‘outrageously activist’.™ There is, thus, a ‘normal’ activism and an ‘abnor-
mal’ one.

9 (G
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(b) The Boundary Location Problem in Neely’s View
For Neely, ‘constitutional law is about correcting flaws in the other
branches; it is basically about balance’. Yet, he knows that there is a e -.
perspective on the role of the courts which is associated with outraged )3,
legislators; disobedient lower echelon Federal and State courts; admin- , -2G
istrative agencies’ defiance of the courts’ orders; and public outbursts of )y b
wrath in the media.® He is also aware that judges can be intelligent or -3 2!
stupid, disinterested or self-dealing, honest or dishonest. Judges may, 3 . 1/
moreover, transgress the proper limits to the judicial-institutional function 2 ( )2+
if they do not fully apprehend the pivotal import of the Democratic Myth/ -+ $1!"F
Reality Gap Test for a correct location of the boundary for what courts + ) L.
should take governmental responsibility for,” or if they apply it er-
roneously.

To distinguish between where judicial activism is appropriate and where 2, *"
it means an overstepping of the limits permissible is an unavoidable and - ( 2
unenviable task. The courts must make the distinction themselves.’® There
probably is no single test available, or that will be made available which ( *"-+
would offer judges an objective means of measuring when they no longer (23
should substitute their own views for those of the coordinate branches of L+
government; or no more bring a legislative silence or inaction to an end. > 2

9.4. The Commonly Accepted US/Community Analogue

One cannot help but be impressed by the striking similarities of the charac- R +
teristics of the overall American situation and the one that seemingly has -23(1
prevailed in the European Economic Community of the 1970’s and follow- (( *G
ing. It is indeed, on one hand, submitted to be very unlikely that the Lo
Founding Fathers foresaw that the Council of Ministers’ ability to function Y2+ !1- -
as an effective legislator would deteriorate so quickly; let alone that they 2 1t
intended for it to be so. To illustrate, when asked, Jean Monnet declared

that he reckoned that some kind of a United States of Europe would have " @
emerged by the end of the 1970’s.* Yet, the national governments’ appetite ] 99 !-!
for horizontal and vertical integration seems to have declined markedly.® E ,(1
This new ideological framework set off the well-known notorious slow- (*G
down of the integrative efforts deployed especially in the Council of Minis- -( $-2
ters.

It is necessary to investigate, on the other hand, whether in their -2 1t
(boldest) visions the draftsmen of the Treaty Articles on the Court foresaw ! .ox
that the Real World’s Court should exact a vital influence on the course of + )
social, economic and political integration; such as has been the case.® They +
did not. Yet, in the face of the constitutional crisis that developed in the (9, -2
aftermath of the above mentioned ineffectivity of the political processes, 9 +
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the Court of Justice redefined its role.®> A new emphasis was placed on
attempting to revitalize, to the extent possible, impetus to and the cohesive-
ness of the process of integration. The means for this was exploitation, to
their maximum, of the Court’s formal powers. When asked to perform
judicial review, especially of State legislation under attack for its alleged
incompatibility with the Treaty-Constitution, the Court vigorously insisted
on the irreversibilility of the integrative experiment. This was the Court’s
clearly defined policy platform.®® By legal interpretations it sought to fill, if
only in part, prevailing lawmaking deficits, and to develop even further the
legal functions of a durable and effective Community government. Hence,
the Judges provided leadership that was in short supply elsewhere.

The opposite opinion has also been advanced. According to this, the
argument need not be far-fetched that the Court of Justice was designed to
function as a necessary law and policymaker. It suffices, arguably, to read
Article 215 (2) ’s guideline to the Court about how to formulate the
Community’s law on public liability to pay for extra-contractual damages;
such may be caused, inter alia, by legislative acts. The following observa-
tions have this latter aspect in mind.

Article 215 (2) ordains the Court to create the pertinent rules of Commu-
nity law from the ‘General principles common to the laws of the Member
States’. This guideline is, however, practically speaking empty of any real
content. Indeed, we have been told that the wording of Article 215 (2) is a
result of a typical diplomatic compromise.® Its foremost aim was, by the
use of seemingly meaningful words, to hide the fact that the Contracting
Parties did not know what to agree about. Later research has made it
abundantly clear that to the extent that ‘principles common to the laws of
the Member States’ as regards responsibility for legislative acts do exist in
their application, a vast discretion is left to the Judges. The Court was
indeed left wit an encompassing discretion to create from zero the Commu-
nity’s laws on public extra-contractual liability to pay for damages. The
result might be reached following essentially free considerations about
expediency, based on comparative legal analysis.®

Tosuch a line of analysis it may, rightly in my view, be countered that the
Treaties contain few other, if any, such open-ended policy guidelines as
that in Article 215 (2). If that is so, the Court’s exploitation of its preroga-
tive as the final umpire of the Treaty’s federalism contflicts to alleviate the
structural infirmities of the legislative and executive branches of Community
government accounts for the rest of its present-day law and policymaking
role. In this view, the Court defined its role in a far more encompassing way
than it was ever designed to be. My upcoming analysis of the First Court
and the Court of Justice after the advent of the Rome-Treaties justifies the
last view, and deflates the validity of the view which implies that Article 215
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(2) is only a concrete manifestation of the draftmen’s generalized assump-
tion about the Court of Justice as a creative, imaginative, and active judicial
branch. Such a view of the Court of Justice is simply not historically
tenable.%

Indeed, just the scanning of a large number of Judgments from the 1970’s
should suffice to persuade sceptics that the Court did assume leadership.
No one really denies this. Even the warmest defenders of the Court do not.
And also the clear language of many of the Brethren’s off-the-Bench
statements translate that cognition neatly. For one, Pierre Pescatore has
often emphasized the conspicuous failure of the political arms of govern-
ment to make social, economic and political integration progress; and the
Court’s entailing, enhanced responsibility for progress.®’ Because the Com-
munity judge cannot count on an effective legislative machinery (let alone
on regular constitutional amendments promoting political union), says
Pescatore, he must, in a way, against his will, take on a greater responsi-
bility for incorporation of the Founding Fathers’ long term political objec-
tives into operative constitutional law.®® The continuous invocation by
Robert Lecourt of the appalling alternative to government by judges: the
ruin of the Community experiment of bringing together states and peoples
in a ‘still closer union among themselves’, also comes to mind.%

According to these observations, the crucial variable actually is the
unavailability of effectively functioning Community political processes,
including the legislative machinery.™ There is thus a case for an extended
analogy between the US and the EC arenas. Basically, that should not
bewilder. Indeed, the American as well as the Community’s systems of
government are highly complex and balanced ones.

This institutional and functional analogy is commonly accepted. No
further substantiation of it is, therefore, needed.

10. The Democratic Myth/Reality Gap Hypothesis after its Preceding Con-
frontation with Politico-judicial Reality and Theory

From Hypothesis to Theory and Operational Test

First, I submit that the congruence between Neely’s American and the
prevalent European legal-academic analysis of the potentiality for an
enhanced scope of a legitimate judicial activity (which is inherent in a
situation characterized by the systematic malfunctioning of the demo-
cratically accountable arms of government) is remarkable.

Secondly, on the Northern American continent, it is an empirically
varified insight a decade old, that legislative and otherwise political inertia
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did trigger a good deal of the US Supreme Court’s activism. As regards the
European scene, empirical substantiation of the importance of the Coun-
cil’s inertia has been given above, and more shall follow.

It is permissible to conclude at this point that the democratic myth/reality
gap hypothesis does offer a viable theoretical instrument for the discussion of
a judicial activism which is caused allegedly by legislative deficits and inertia.

Its methodological relevance extends not only to activism in defense of a
constitutionally embedded catalogue of fundamental rights and liberties
but to one in defense of essentially economic values as well. Democratic
government must indeed ensure the observance of all constitutional pro-
visions, including those of an economic nature. If it fails to do so, judicial
intervention might be the sole available, constitutionally legitimate remedy
which may prevent society from crumbling under the weight of its legisla-
tive inertia;” or of a prevalent tension betwee fundamental law and social
change.”

I concluded above that the weaker democratic legitimation of govern-
ment by judicial fiat does not in itself call for the erection, once and for all,
of an absolute ban against bold judicial law and policymaking. True as that
opinion still is, in my view, the Democratic Myth/Reality Gap Rationale
serves also to better structure the picture of the democratic accountability
problem. That rationale suggests, namely, that the less democratic legit-
imacy of government by judges only imposes an obligation on judges to act
with circumspection and self-restraint if and to the extent that the other
branches of government actually realize prevailing myths about constitu-
tionalism and democracy. The containment effect, in other words, on the
behavior of judges, which under normal circumstances radiates from the
democratic processes, does not materialize when the democratically ac-
countable branches do not function as constitutionally presumed.”

What now remains to be addressed is another methodological problem.
It pertains to the drawing of a line of demarcation between what is a
constitutionally warranted and a societally unacceptable judicial policy-
involvement, i.e., a line between a legitimate judicial activism and a usur-
pation of political power by courts. About that problem the following
observations ought to be made:

On the one hand, the democratic myth/reality gap rationale, as seen,
explains why courts, under certain conditions, may act legitimately well
beyond the original constitutional limits imposed on their lawmaking.
When those conditions are met, a new containment problem arises, how-
ever. Does the rationale, in fact, imply that the doors are left wide open for
the advent of a boundary-free subjective jurisprudence?™ The reply is a
resounding ‘no’.

Commanding neither the purse nor the sword, the judiciary cannot
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expand its activities beyond some point (wherever it be located) where it
stops enjoying the tolerance of the countervailing powers in society.” The
countervailing powers may perhaps complacently witness that some of the
legal provisions which they failed to issue themselves are put into operation
by judicial fiat; or, that some of their policies are judicially impaired. It is,
in fact, suggested elsewhere in this book that in the final analysis a good
deal of complacency with the Court of Justice’s pushing and prodding of
integration has seemingly characterized the Member States’ attitude vis-
a-vis the Court. Judicial law and policymaking can, in this manner, be
tolerated even though its scope might have become drastically expanded.
However, when the tolerance is brought to its breaking point, or beyond it,
opposition to judcial law and policymaking will inevitably increase. In the
end, a court usurping political power will be curbed or destroyed.” Experi-
ence seems, without exception, to convey that lesson. That lesson was once
somewhat cynically expressed in the now famous dictum: courts will al-
ways, in the end, have to comply with election-day returns.”

A theoretical justification of that experience lies in the democratic myth
itself: the democratic political processes will strive at, and normally be
successful. in narrowing in the myth/reality gap by eventually reassuming
the tasks attributed to them by the constitutional document. When that
happens, the enhanced scope of judicial involvement in law and policymak-
ing in society will be contracted anew. This, of course, does not mean that
exactly the same balance between the scope of law and policymaking
activities of the judicial and the co-ordinate branches of government, which
prevailed before the advent of the impasse, will be re-established. Yet,
sooner or later a new normality will predictably become reinstated — unless
society undergoes a revolutionary change.

In the meantime, courts — including the EC-Court — do not have their
hands entirely free. I submit that even under a protracted state of inertia,
the countervailing forces may only find a limited measure of judicial
remedying of the impasse tolerable. Or, to put it in somewhat different
terms but with direct address to the Community scene: the democratic
legitimation of EC judicial policy involvement which is generated by the
impasse may be exhausted by the Court without a complete erosion of the
negative impact of the impasse.

11. Concluding the Preceding Subsections
In summary, it is clear on the one hand that the scope of judicial law and

policymaking may expand along with the growth of a democratic myth/
reality gap. It is undisputable on the other hand that the new judicial role is
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subject to inherent and measurable limitations.

While await for the democratic myth/reality gap to contract, the crucial
problem consists in the Comminity and elsewhere, in striking a just, inter-
mediate balance. This balance — between the necessary and the excessive
conduct of public policies by court decisions — may certainly be a difficult
one to establish. Therefore, in the process of defining it, excesses might
well be prophecied. Moreover, since no common yardstick will normally be
available for measuring just how much involvement is or should be man-
dated, some observers might see an intolerable judicial government where
others do not.™

Whichever of these views ultimately proves to be the better one may now
be said with more precision. It will be the one which results from a
desinterested balancing of all the nuanced reactions, acceptances as well as
criticisms, defiances and rejections that are channeled from society to the
Court. Only a careful registering and evaluation of the policy-inputs trans-
mitted to the Court by its countervailing powers may in my opinion, tell
whether these powers do in fact ‘apply the breaks’ to a widening of the scope
of judicial policy involvement. They may be understood to do so even though
not all the Member States of the Community transmit unequivocal signs of
dismay and opposition.

What | have just described is, presicely, the methodology of the ‘demo-
cratic myth/reality’ gap test.

There can be no doubt that, in the first place, it will be the judges
themselves who decide if there is a legislative impasse inviting a more
encompassing judicial role.”

The judges are also under a duty to define the exact dose of judicial
activism which has become necessary. They must judge when the legitimiz-
ing impasse is brought to an end. Fairly delicate choices, thus, hinge on
them. The idea that, in the process of making these choices, misjudgments
might intervene is certainly not farfetched.

Did the European Court crusade for values which enjoyed a dwindling
social consensus only? Did it therefore fail to create a socially acceptable
jurisprudence whereby the tolerance of the countervailing powers was
brought to the breaking point, or beyond? Or did the Court correctly assess
that a legislative impasse was legitimizing the actual expansion of its law
and policy-involvement? Based on the latter assumption, it might be as-
sailed at worst for having too zealously tried to repair the damage. In that
case, the compelling question becomes one of degree. It implies that
judicial activism need not be brought to a complete halt. It may continue
although perhaps not entirely unchecked. However, if the illegitimacy is
one of degree, one is invited to ask what can be done by the Court to bring
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its jurisprudence completely, or a bit more, into line with what is socially
acceptable. Chapters 9 and 10 will apply the methodology on the evidence
collected from the EC arena. Chapters 12 through 14 will be discussions of
what can be done to alleviate existing tensions between the Court and its
countervailing powers.

EC judicial resolution of federalism conflicts always implies the making
of choices between competing societal values. In the short run, as any other
judge sitting on an appellate bench, the Community judge may provide a
sufficient logical facade, a verbal rationalization for what he does.* But
behind that curtain, however, it is still the individual judge who makes up
his mind in defining, in each case if necessary, with which set of values he is
willing to associate his action. The members of the European Bench make
that kind of choice almost every day. It is from the multitude of choices that
one eventually may induce the Court’s overriding value or policy prefer-
ences. To this the body politic will respond with acceptance, tolerance or
rejection.

The fundamentally important difference between my (and Neely’s) views
and the faith-in-judicial-self-restraint view, rejected above, is the follow-
ing. The Democratic Myth/Reality Test, in the first place, only makes the
judges themselves responsible for defining what is acceptable and what is
not. Moreover, by placing emphasis on the ‘tolerance-of-the-countervail-
ing-powers” aspect, the merit of the Democratic Myth/Reality Gap Test is
to achieve a certain level of objectivity, beyond that of the other tests.

One should not easily respond to this that, in the end, both tests are
centered on the action or, rather, behavior of judges. There is a crucial
difference which flows from the fact that the former really is just a ‘faith’;
the second offers a methodology. Because of the existence of a methodol-
ogy, the judicial researcher is enabled to examine the validity of activism
allegations while using the same criteria as the judges are supposed to employ
themselves. While doing so, he may come to the assistance of the judges. He
may register expressions of defiance, dismay or revolution which bypass the
judges’ own monitoring of the field. He may now enter into discussion with
the judges operating on comparable premises. Moreover, these are no
longer purely subjective or speculative. It is not to belittle the fact that the
ultimate outcome of any activism discussion probably will be colored by the
predelections of the involved evaluators. The advantage is, nonetheless,
that the impact of the evaluator’s personal whims can be considerably
reduced. The process of evaluation will become objective.

There is something very real to be pointed out about the (objective)
interactions between the ultimately responsible judiciary and the students
of the impact of the Court. Input analyses actually began to emerge for the
first time during the first years of the 1980’s, i.e., at about the time when
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they predictably ought to emerge considering the fact that the Court’s
difficulties with activism allegations were peaking just about that time .*

In short,

(1) Judicial activism should not be considered an anomaly simply because
a historical interpretation of the constitutional separation of powers would
suggest that result.

(2) An institutional key is probably best suited to break down the
intricacies of government by judges in the Community; this would, as has
historically been the case in the United States, suggest that a fairly com-
prehensive involvement of courts in government is warranted and/or legiti-
mate if it can be proven that there is a disparity between the way the
institutions were supposed to function, and the manner in which they
actually perform their functions. This does not, of course, mean that such
an involvement is peremptory. Judges only enjoy a faculty to intervene.

(3) When infirmities prevail in the political processes, one of the essential
conditions for the advent of judicial activism is met. Whether the judges
actuallly become involved in political government may be dependent on
other determinants. For one thing, the members of the supreme bench - or
a majority of them — must personally be prepared to assume a wider
political responsibility.

It would follow that the judges as individuals, their policy-orientation, or
their perception of the judicial role should be subjected to scholarly treat-
ment and analysis regularly and legitimately. The judicial researcher should
focus on subjects.such as the individual member’s social, ethnic, edu-
cational, professional etc. backgrounds as pertinent information.

12. The Court’s Principal Countervailing Powers
12.1. Introduction

The Court’s paramount means for securing compliance with its legal pro-
nouncements is to render judgments based on persuasive legal argument
and analysis. Persuasive decision and argument is, as a matter of fact, a
prerequisite even for successful policymaking by the political arms of
government in a democratic polity. Only well-reasoned and enlightened
public decision making has a fair chance of ensuring loyal and disinterested
compliance with government’s laws and other legal decrees- in the long run,
at least. It is a truism, however, that persuasion is a sine qua non for judges’
successful involvement in law and policymaking activities; much more so
than it is for those arms of government which command sword and purse.

Who must the Court of Justice persuade about the correctness of its views



76

and decisions? Which are, in other words, the principle countervailing
powers, the loyality and support of which the Court must seek to enlist by
the persuasiveness of its judgments?

12.2. The Council of Ministers

The Council of Ministers is, of course, of crucial importance in the process
of persuasion. It would, for example, completely have destroyed the raison
d’étre of the Court of Justice’s ERTA-ruling® if the Council of Ministers
had never accepted the expansive judicial construction of the Community’s
external competences that was first announced in that bold and creative
judgment. The ERTA-Court ruled, it is recalled, that the Community
enjoys the capacity to establish contractual links with third countries over
the whole field of objectives defined in the Treaty. This authority arises not
only from an express conferment by the Treaty, but may equally flow from
the other provisions of the Treaty and from measures adopted, within the
framework of those provisions, by the Community Institutions. In particu-
lar, the Court held that each time the Community, with the view of
implementing a common policy envisaged by the Treaty, adopts provisions
laying down common rules, whatever form they make take, the Member
States no longer have the right, acting individually or collectively, to
undertake obligations with third countries which affect those rules or alter
their scope. With regard to the implemention of the provisions of the
Treaty, the system of internal Community measures, thus, may not be
separated from the external relations.

Following ERTA, institutional disputes over the implementation of the
ERTA-principle reportedly broke out between the Commission and the
Council. Several years passed before all Council members familiarized
themselves sufficiently with that constitutional principle making a friction-
less application of it eventually possible. The ERTA-principle was said, in
some sectors of Community policymaking, to still be problem-ridden dur-
ing the second half of the 1970’s. Other judgments also generated less than
smooth compliance in Council .

I may save space in this book, however, by avoiding discussion of the
Council aspect at length because the negative feed-back from the Council
of Ministers to the Court is dealt with by professor Joseph Weiler in a
forthcoming book to which the interested may refer.®

However, in one respect, I do believe that a special mention of this is in
order here. I refer to the compromise which was concluded between the
Commission and the Council after the Court’s issuance of its Natural
Rubber Opinion.® In that the Court developed the eight years older
ERTA-doctrine about the delineation between Community and Member
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State exclusive competences to conduct foreign commercial policy affairs to
a point where it became unacceptable to several States. In order to put an
end to the entailing protracted discussions in the Council and the registered
unwillingness on the part of some States to conclude certain third-State
relations, the Commission took an initiative in 1981. It invited the Council
to talks which led to the conclusion of the said compromise about which I
need not here go into detail. What emerged was a ‘political deal’ (which is
generally referred to as ‘Proba 20, after the document in which it is
recorded).® The main object and effects of this pledge was to water down
the Court’s statements of criteria establishing the scope, all too wide it was
considered, of the Community’s exclusive competence in the area of inter-
national commercial policy.

A registration of the effects of the ‘deal’ is an easy task. Several sub-
sequent legal enactments rely on its stipulations. I may limit myself, there-
fore, to referring to Council Decision 82/461 on the conclusion of an
Agreement on the Protection of certain Migratory Wild Animals.*” In the
Preamble to that Decision, the Natural Rubber Opinion test for the delinea-
tion of the scope of the EC’s external relations power is rejected (by
implication) and another test less favorable to the Community established.
It goes without saying that this rejection cited does not apply beyond the
subject-matter of the legal enactment in question. The Court’s statement is,
in contrast, of general applicability.®

12.3. The Stare Courts

The courts of the Member States number among the most crucial counter-
vailing powers. They are supposed to set aside the laws of the national
parliaments which are at variance with Community law requirements.
National judges also pass judicial review of administrative acts for their
compatibility with Community law.

Despite this obvious and pivotal national, judicial role, European Law
specialists have, by and large, assumed that the policy-issues which the
Court of Justice had disposed of in its handling of the multifaceted legal
problems before it, might be deemed as definitively settled once that court
has pronounced its reasoned judgment. Judicial implementation on na-
tional levels was simply supposed to take place accordingly and faithfully.
With only rare exceptions — to which we shall return just below — legal
scholarship, presumably for this reason, perceived no compelling incentive
to collect adequate data proving either compliance or non-compliance. The
following quote from Nicolaysen is typical of this attitude. It says

The Supremacy of law and the function of the Court presupposes a
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corresponding willingness of those involved to obey it and end with
their opposition. ... Admittedly, the statement has no legal signifi-
cance, but is corresponds to actual findings.*

This postulate was unjustifiable in empirical fact — its author freely admits
this — when it was made (in 1975); it probably was even more so in 1984.

The eventuality of non-compliance was not, however, left entirely out of
sight. Yet, when dealt with by legal-academic impact analysis, it was almost
exclusively under the rubric of ‘Supremacy of EC-law over national laws’,
i.e., almost exclusively an analysis of how the supreme national courts had
or would respond to Community Law’s judge-made claim for legal su-
premacy over any national law in case of a conflict. Vital assumptions were
herewith regularly made without discussion and built into the manner in
which the supremacy problem was posed and resolved. Most commentators
apparently assumed that generalized once-and-for-all resolutions were
likely and possible. It was merely a matter of time, before all national
supreme courts would hand down ‘once-and-for-all decisions’.*

This theoretical compliance obviously either disregarded or glossed over
other federal experiences showing that certain levels of state and lower
federal courts’ non-compliance may, indeed, at regular intervals be busi-
ness as usual. A similar more nuanced view ought certainly to be applied in
Community Court impact analysis. If it is, the supreme national courts’
leading roles in shaping national judicial attitudes are only considered as
one, although important, parameter for the evaluation of the total national
judicial compliance with Community law requirements. However, even in
the face of a clear and unconditional supreme court commitment to Com-
munity law supremacy,” lower echelon national courts may still overtly or
covertly apply other, less obedient criteria.”> A lower court may, indeed,
faithfully implement both the word and the spirit of an EC-Court judg-
ment. It may also disregard only unimportant facets of it, or of its ac-
companying opinions or motives. The State Courts also possess, however, a
real power to defy the Court’s authority. They evade, fairly unchallenged,
giving effect to its rulings at all. To complete the picture, compliance-
patterns may vary from one Member State to another; it may very, indeed,
from court to court and between two or more court hierarchies within one
State. Also, differences demonstrably emerge when one moves from one
area of the EC-Court’s case law to another. Time-lags are certainly also at
play.”

For an observer whose framework is lower echelon courts’ compliance
with supreme court rulings in the setting of a unitary state, this kind of
impact-analysis might, at first glance at least, appear to be not only highly
theoretical but perhaps even artificial. In such settings there is normally
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very little, if any, room for lower courts to enforce a law which, in essence,
does not carry out the decrees of the country’s supreme court: diverging
case laws can quickly — at will — be eliminated by appeal to the supreme
judicial body.

The EC-Court’s distance from the dispute before a State Court is,
however, considerably more impressive. This circumstance is due, not in
the least to the fact that the EC-Court has no jurisdiction to dispose of the
case itself under its most important federalism conflict resolution heading
of power, Article 177. This distance might perhaps have been shorter yet,
following a long-standing Court interpretation. Article 177 draws the line of
demarcation between State and Community judicial competency in a way
that leaves the power to decide a case exclusively on its merits in the State
Courts. According to this interpretation, the EC-Court is, in principle, not
entitled to demand access to the facts in the case. The State Courts being
thus of equal status with the Court in Luxembourg, a large body of the
EC-Court’s interpretative work, although binding on the submitting State
Courts, in practice merely function as an element of policy input to the
latter’s judicial process.

12.4. State Legislatures and Executive Branches of Government

As noted (Subsection 11), it was only recently that the idea gained momen-
tum that a hitherto undetected non-compliance potential was perhaps
hidden in the national legislative and administrative processes of im-
plementation of Community law, including the judgments of the Court.
The judgments of the Court, moreover, raise a crucial implementation
problem of their own. Indeed, while the Member States (in accordance
with the Council’s unanimity decisionmaking principle) may prevent any
Community legal enactment which they consider unacceptable from being
adopted,* the same certainly is not true as regards the judgments. These
are rendered by majority voting among the judges participating in the
individual case.

A particularly telling record of the States’ views on a great number of
interpretative problems which have been adjudicated by the Court of
Justice are found in the States’ in-court briefs. The latter, in a highly
condensed form, are published in the European Court Reports. I shall
analyze these in some detail later in Chapter 10.

12.5. Other Community Institutions, in Particular the Commission and the
European Parliament

Among the Court’s countervailing powers there are also other Community
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institutions than the Council of Ministers. In particular, the Commission
and the European Parliament possess means of conducting policies which
eventually might obstruct the smooth compliance with the Court’s judg-
ments (if deployed for that purpose). In practice, the two institutions have,
however, tended to behave as the Court’s companions in arms, and not as
bodies jealously monitoring the Court’s consequent pro-Community per-
formance of its mission.

Thus, as a rule almost without exceptions, the Commission has assisted
the Court by filing Article 20-briefs in all preliminary cases coming up
before the Court from a national tribunal. In these briefs the Commission’s
proposals and suggestions to the Court have always been as pro-Commu-
nity as the Commission had deemed justifiable.?”” The Commission may, in
this respect, act less boldly than the Court would think fit. The European
Parliament lives its political life fairly further apart from the Community’s
judicial process than the Commission does. The European Parliament’s
interest in what goes on in the Courtrooms has, however, been documented
frequently. Thus, many oral and written questions have been tabled by
information-seeking parliamentarians. The EP’s interest is also firmly es-
tablished by the filing of committee reports which clearly make the Parlia-
ment’s desire to see the Court’s promotion of social, economic and political
integration to continue unfettered, if not enhanced.”

12.6. Independent Expert Opinion and Public Opinion

Beyond its importance for the immediately involved parties, a court ruling
is an element of an ongoing dialogue between the judiciary and the public at
large, and between the judiciary and experts who are typically university or
practicing lawyers. The reactions of these interlocuteurs (as usually trans-
mitted via the written and/or the electronic press, including academic
periodcals, etc.) are indeed of considerable importance. Although judges
need not, as a matter of form, listen to criticism generated by these sources,
itis not disputed that they do so infact. They probably also register support.
One and the other, if well reasoned and justified, doubtlessly influence
decisions to be rendered in the future. In this sense, the public at large and
the legal experts function as countervailing powers of courts. Hence,
feedback from these sources must be included in any analysis of policy
inputs if this is to be complete.”’

13. Remedes against Judicial Excesses of Power

It is a fact that legal systems do not normally provide for formal remedies
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against judicial excesses of power. Not even in the United States, which at
regular intervals has suffered the adverse social effects of judicial activism,
does the law prescribe any ordinary remedy against it. The aborted Jeffer-
sonian attempt in 1804 to impeach Associate Justice Samuel Chase of the
US Supreme Court for his alleged freewheeling translation of his personal
federalist convictions into federal constitutional law, seems to have made
that remedy useless, at least for the purpose of combating judicial activ-
ism.%

[t is not only the American federal polity, however, which is formally
helpless if judges continue to disregard what society at large perceives as
the material boundaries to the Court’s authority to implement policies
favoured by a majority on the Bench. The EC is in a similarly vulnerable
situation. Here, however, the renewal of judicial appointments every six
years offers a means of checking the judicial branch of government. The
stipulation of short terms of office was probably intended, by those who
drafted the Treaties, to be a means of securing influence on the general
orientation of the Court’s case law.”

Yet, avoiding the emergence of serious policy-gaps between the Court
and society by relying on the regular renewal of judicial appointments may
be a long-drawn process, especially if a substantial majority of a Court’s
judges favours judicial policy-change.!™ Secondly, the Judges of the Euro-
pean Court are appointed by governmental agreement which, in practice,
functions so that it is the incumbant judge’s home-state which decides
whether to renew a candidate or not. That is, a renewal-proposal is in
practice accepted by the other governments even though they might have
second-thoughts about the policy-orientation of the incumbant. Filling a
vacancy with a new Judge is likewise a unilateral decision."”! Using the right
to deny re-appointment may, however, entail inconveniences. The recital
of these difficulties should not, however, be permitted to conceal the fact
that if the States should agree among themselves to remove a judge (at the
end of his six-years term) they could do so.

However, when judicial law and policy making, and the limits for it, is
considered in isolation from these inadequate formal remedy prescriptions,
judicial activism running wild may be subjected to real, although informal
checks. Indeed, when holders of political power become antagonized by
judicial activism, they may decide to fight back. Yet, the modes of reaction
must be invented first, in practice at least.

The range of informal responses to a situation in which the body politic
perceives a material judicial arrogation of power is considerable, indeed.

The drafting and passing of constitutional amendments, or of new legis-
lation aiming at redressing a loss or harm caused by a judicial decision, is
one means of response.’?
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Courts may also choose, under pressure, to reverse their own prior
constitutional rulings. A strong public denouncement of a judicial decision
decreases doubtlessly in survivability under new in-court tests.'”* Not only
an adverse public opinion but also an angry or contemptuous legislature
may choose to turn a deaf ear to what the Court has said. It may, duly or
unduly, try to nullify the effects of the Court’s ruling.'® And State Courts
and administrators may refuse to put the ruling into effect.

Foot-dragging compliance by law enforcement agencies, including both
federal/transnational and State Courts, is often the most visible concrete
result of an unacceptable imbalance of values in judicial rulings.

However, judicial activism may, in extreme situations, generate more
serious counter-measures. By these it may be sought not only to curb the
court in question but to destroy it.! This may be the greatest remedy if the
arrogation of power is made by a supreme federal or transnational court
which has a constitutionally secured existence and wide-ranging formal
powers. In such cases, societal disruption and even anarchy may threaten.

Clearly, national non-compliance may have various origins of which the
EC-Court’s alleged activism is only one, however important. The following
chapters deal also with that problem.

Notes

L. Cf. Chapter 2, Subsection 5.

2. The two issues are inseparable, indeed. One may illustrate briefly the linkage by
observing how much more acceptable judicial activism in favor of fudamental human rights
appears to be; than an activism in defense of a laissez-faire capitalism (of the New Deal type).

3. In The Function of Judicial Decision in European Economic Integration (The Hague,
1972) in particular Chapter IV (pp. 141-226).

4. Cf. quotes just below Section 9.

5. Thus.e.g., M. Lagrange in L’Europe institutionnelle, reflexions d’un témoin, in Rev.MC
(1971) at p. 216.

6. Cf. above Chapter 2, Subsection 4.

7. In Lochner v. New York, 198 U.S. 45 (1905).

8. In Baldwin v. Missouri (1930).

9. J.A.G. Griffith, The Politics of the Judiciary (Fontana Paperbacks, 2nd ed. 1981) on p.
200.

10. Cf., e.g., Walter Murphy and Herman Pritchett, Courts, Judges and Politics (Random
House, New York, 1961); Theodore L. Becker, Comparative Judicial Politics (Chicago, Rand
McNally, 1970) on p. 27 (et seq.) and p. 66 (et seq.}; Samuel Krislov, The Supreme Court in the
Political Proces (McMillan, New York, 1965); Paul A. Freund, On Law and Justice (Harvard
University Press, 1968) esp. pp. 117-252; G. Edward White, The American Judicial Tradition
(Oxford Univ. Press, 1976); Jack W. Peltason, Federal Courts in the Political Process (New
York: Random House, 1955); and Torstein Eckhoff, Rettsvesen och Rettsvitenskapi U.S.A.
(Akademisk Forlag, Oslo, 1953) p. 3)2 et seq. (All with references to literature).

11. This is the subject of discussion, with particular reference to the US Supreme Court, in

23 M

# $ &# 1
#1



83

Joel Grossman, Dissenting Blocks on the Warren Court: A Study in Judicial Behavior, in 30
Journal of Politics (1968) pp. 1068-90. Cf. also Theodore L. Becker Comparative Judicial
Politics (Chicago, Rand McNally, 1970) on p. 43 et seq.

12. My own principled objection to this excessive kind of realism is given in Chapter 2, =/
Subsection 2. I think therefore that, for example, Donald P. Kommers rightly warns against
too great a reliance on individual judges’ case opinions and votes in a comparative study of
judicial policy making roles; see his observations as quoted by Theodore L. Becker, Compara-
tive Judicial Politics on p. 69; there Becker agrees with him.

13. T shall discuss the fact (below) that the one court is presiding over a complex federal ## $
polity while the other is the highest court of a fairly homogeneous unitary system.

14. Cf., e.g., Raoul Berger, Government by Judiciary (The transformation of the Fourteenth
Amendment) (Harvard, 1977) and R. Neely, How Courts Govern America (Yale University
Press, 1981).

15. The ‘US-case’ is documented in detail in Chapter 5, where I argue at length for the #
necessity of a comparative approach to this study’s judicial research.

16. Decision of February 13, 1968, reported in UfR 1968, 217.

17. Cf. J. Trolle, in UfR 1968 B 145.

18. Cf. H. Schaumburg, in UfR 1968 B 336.

19. UfR 1920 17.

20. UfR 1921 168 H.

21. Article 73 of the Constitution.

22. There was, as noted, both the Insurance Agreement’s Act of 1930 and the Statsbrandfor-
sikringsfonds (Act) Repeal Act of 1960. The Supreme Court scrutinized these Acts (one of
which was recent) for materials that would reveal the public policy which should prevail in the S
event that the State acted as self-insurer against fire.

23. The Court has occasionally handed down decisions which, for policy reasons, provoked
the wrath of the Folketing. The latter has in turn used its prerogative to issue new draft
legislation overturning the policy choices of the Court.

24. That circumstance is very much welcomed by most Danish lawyers and laymen alike. In !
a Book-Review of Armstrong and Woodward, The Brethren (Inside the Supreme Court) (NY,
1979) one great connoisseur of the Danish judiciary gives his satisfaction with that state of the #
affairs free reign of expression; see W. von Eyben in UfR 1982 B p. 353.

25. In On Law and Justice, London 1958.

26. Cf. Lord Reid’s opinion in Jones v. Secretary of State, 1972 1 ALL ER 145; quoted in

Chapter 2.
In Chapter 71 shall attempt to do a certain justice to the ‘individual judge value scale’ aspect by &#%
briefly highlighting certain statistics which relate to the EC-Judges’ pre-Court careers. There #o#

might be more relevant findings to make.

27. Cf. Professor Dicey’s famous dictum. See also a comprehensive comparative discussion
by Theodore L. Becker, Comparative Judicial Politic, p. 232 [[: ‘Maintenance and strengthen-
ing of Federal Systems’ (with extensive references to relevant literature). And, of course, ) #1
works such as William L. Riker, Federalism, Origins, Significance (Little Brown & Co., 1964),
K.C. Wheare, Federal Government (Oxford University Press, 1951), and Roscoe Pound ct al,
Federalism as a Democratic Process (Zenger, New Jersey, 1942).

28. Cf. below Chapter 4.

29. Cf. below Chapter 4 and Philip M. Blair, Federalism and Judicial Review in West
Germany (Oxford, 1981).

30. Cf. about judicial activism in Norway Ulf Torgersen, The Role of the Supreme Court in
the Norwegian Political System in Glendon Schubert (ed.) Judicial Decision-Making (London.
1963) on pp. 221-233. Torgersen says: ‘If one compares the Supreme Court of Norway with the
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Supreme Court of the United States, one is struck by both similarities and differences in the
political role of the two courts. The most important similarity is the role that both courts have
played in resolving political conflicts in the two countries during the latter part of the
Nineteenth Century and well into the 1930’s (where both courts) functioned as a conservative
check on reform legislation.’

31. Cf. for details Chapter 5 below.

32. I am not blind to the fact that Member State compliance was often footdragging and
inefficient. The Treaty foresees, however, that situation by making Article 169 available for
the Commission, the guardian of the law of the Treaties.

33. This is substantiated in Chapter 5.

34. Cf. survey in Chapter 6 below.

35.Cf.. e,g, Eberhard Grabirz who declares (about the Court of Justice) that: *Verfassungs-
interpretation ist deshalb fortgesctzte Verfassungsgebung’, in Das Europa der Zweiten Gen-
cration, Gedéachtnisschrift fiir Christoff Sasse. (Bieber, Bleckmann, Capotorti, (eds) on p. 108
(Band I).

36. It is. therefore. possible to draw on the entire American experience with judicial
activism for enhancing our understanding of the problems facing the European Community
Court in the 1980's. Cf. below, especially Chapter 5.

37. Cf. in particular Chapter 2, Subsection 1.

38. In the language of Robert Lecourt (quoted below in Chapter 6) the legitimation of the
Court’s lawmaking involvement was that the alternative would be the most devastating critical
consequence: the ruin of the Community experience. At this point of my developments I do
not preclude that less critical consequences may legitimize judicial interventionism. Indeed, [
do develop below a method enabling a fairly objective judgment in respect to how much
judicial involvement is warranted as a response to how much potential social ailment.

39. Itis an unquestionable advantage of the proposed approach that it meets the democracy-
deficiency criticism by linking the acceptability of judicial activism to the existence of an inertia
in the democratically accountable branches of government.

40). Eventually by the legislature itself or by the Courts when these are mandated to remedy
the inertia.

41. Cf. Terminology above Chapter 2.

42. How Courts Govern Amecrica (New Haven. Yale University Press. 1981) (pp.
XVII + 226). See my Book Review in Legal Studies (1983) pp. 94-109.

43. Neely, op. cit. p. 10.

44. Alexander Bickel, for one. propagated that kind of theory. Cf. Neely op. cit. on p. 3.
More recently. Jesse Choper has argued that the federal courts should abolish judicial review
of legislation altogether for its compatibility with the US supreme economic laws. Cf. Jesse H.
Choper Judicial Review and the National Political Process: A Functional Reconsideration of
the Role of the Supreme Court (Chicago: The University of Chicago Press, 1980).

45. Neely. op. cit. on p. 21.

46. In Government by the Judiciary (Harvard University Press, 1977) pp. 431 1.

47. Lord Diplock does. see above Chapter 2.

48. Neely. op. cit. on p. XIII.

49. Neely, op. cit. on p. XIII (emphasis added).

50. In The Imperial Presidency (Public Library ed., 1973) on p. 3. Cf. also Samuel P.
Huntington, American Politics: The Promise of Disharmony (Cambridge, Harvard University
1981); Book Review by Rogers M. Smith in 95 Harvard L. Rev. (1981) on pp. 1691 ef seq.

51. Cf.. e.g.. Arthur S. Miller, Social Change and Fundamental Law (Greenwood Press,
1979).

52. Courts are also designed to serve a conflict resolution function among private litigants;
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but Neely submits, ‘when it comes to private law suits and criminal prosecution, courts do not
work’, op. cit. on p. XII.

53. In the public interest (1975) p. 104 et seq.

54. Neely, op. cit. on p. 16.

55. Neely, op. cit. on p. 22 (emphasis added).

56. Cf., e.g., on p. 206 et seq.

57. Ibidem. He thinks, e.g., that it was all right for the courts to make a criminal law reform
(Chapter 6); but that they should have kept their hands off the School Finance Cases (Chapter
7). I believe that he argues both cases very persuasively.

58. Neely, op. cit., on p. 16 (emphasis added).

59. Cf. below Chapter 4.

60. Cf. Weiler’s profound study The Community system: the Dual Character of Suprana-
tionalism, in Yearbook of European Law (I, 1981). on p. 273.

61. That is done in Chapters 8 and 9 below.

62. Cf. illustrations just above and the findings in Chapters cited in previous fn.

63. Cf. John Usher, The Irreversible Transfer (UACES, 1981).

64. Maurice Lagrance in The Non-Contractual Liability of the Community in the ECSC and
in the EEC, in 2 CMLRev. (1965) 10 (at p. 20).

65. Cf., e.g., Cases 83-94/76, and 4 + 15 + 40/77 Bayerische HNL Vermehrungsbetriebe,
judgment of May 25 [1978]. E.C.R., p. 1209; see also Hjalte Rasmussen, Domstolen i EF
(Kgbenhavn 1975) pp. 32-33 with references.

66. Cf. Chapters 8 and 9 below.

67. Cf. Chapter 6, Subsection 6.1.

68. Less marked trends do indeed go in the same direction elsewhere, cf. the illumination
above of the Canadian and the Australian cases (Chapter 4); and in the Federal Republic of
Germany, cf. Chapter 4.

69. Cf. Chapter 6, Subsection 6.1. Also other authors defend this view. See discussion of this
in Chapter 7, especially Subsection 1.

70. Above I declined to believe that there is any causal link between federalism, constitu-
tionalism and a tendency to solve political problems by judicial fiat. That view has been cast in
doubt. There might, however, exist coincidental links between a federal form of government
and the substitution of litigation for legislation. Indeed, both the American and the Commu-
nity experiences demonstrate highly balanced forms of separations and divisions of power.
Other examples might presumably be mentioned. What might be true is that a constitutional
compromise inaugurating federal government even in the normal situation must bridge over
much larger religious, ideological, ethnic, linguitic and other social gaps than it is required of
unitary state constitution. Checks and balances mechanisms entailing an ‘inherent tendency
towards inertia’ might therefore more likely be put in place. This, in turn, we have seen, might
create a governmental environment which is fertile to the advent of a government by courts.

The democratic myth/reality gap theory might help explain, if only in part, the incommen-
surability of the role of courts in the US and in Denmark which was discussed above.
Experience, indeed, confirms that for more than a century the Danish parliamentary political
processes have offered a remarkably viable instrument for solving all kinds of society’s social
economic and otherwise political problems. In contrast, since the advent of a common
government to the former English colonies on American soil, this has been bogged down by
the pervasive influence of specific local interests. The legislative agencies have been able to
satisfy the special interests” demands for legislative innovation and protection — but society’s
general political needs have not, throughout most of the history of the United States. been
adequately coped with; if coped with at all.

The federal courts were increasingly held to be the responsible branch of government for the
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resolution of society’s general political problems: desegregation. criminal justice, {reedom of
speech, Icgislative reapportionment etc. The implications of this are persuasively and com-
prehensively dealt with by Richard Neely as regards the American scene.

71. 1 do of course not mean to say that infringements of property rights are committed by
legislatures which do not legislate. The parallel is instead that fundamental rights, due to
failures in the political processes, are not offered adequate protections. The legitimacy and
authority of a legal order may suffer severely from an inadequate protection of this sort.

72. Some activist Judgment were not meant to remedy Council-inertia but footdragging and
inefficient Member State Compliance. Although Article 169 is available, and meant to remedy
preciscly that, experiance showed both that the Commission was an ineffective guardian of
legality and that the EC’s legal instruments (especially directives) were less efficient than
auticisated and desirable.

73. Without expressly saying so, this scems also to be the thrust of the analysis of P.
Pescatore (cited just above). Also Neely appears to analyze the problem of judicial govern-
ment more in a democratic theory than in a legal-doctrinal framework. Neither of these
authors find the answer to the alleged-judicial-excess-of-power problem in constitutional law
or otherwise discernable legal provisions. They essentially base their analysis on the implica-
tions of the democratic myth and the entailing presumed democratic processes. That s, in sum,
what most of the prevailing. recorded European scholarly tradition does, cf. below in Chap-
ters 6 and 7.

74. Tt might also. for the sake of completeness. be noted that judges doubtlessly react
differently to the implicit invitation to them to {ill a legislative deficit left behind by ineffective
legislators.

75. The meaning of this expression is explained a few pages below.

76. Opposition by the countervailing forces will be clad in a variety of forms and expressions.
[ survey some of the more significant of these just below.

77. Cf. Goldman and Jahnige, The Federal Courts as a Political System (Harper & Row,
1972) at 133.

78. To illustrate, what I (in Chapter 7) term the “oral academic tradition’ alleges that the
Court of Justice exceeds the limits for its public policy involvement, even granted the existence
of the Council's legislative deficit. On the other hand, most recorded legal scholarship views
the Court’s lawmaking as being located within a safe distance of the new boundaries.

79. Cf. Neely on p. 216.

80. In Subsection 4.

81. I review some of these in Chapter 6 below. They approach the impact problem on the
various national bases, registering the impact problems which the Court’s jurisprudence is
meeting from State to State.

It is a commonly known phenomenon that when a particular idea is maturing, i.e., it
becomes thinkable because understanding of socicty is progressing, it will typically emerge
more or less at the same time in the minds of several obscrvers. The transnational impact-study
trend which is indispensable for the conduct of useful activism discussions (i.e., one on the
level of the Court itself) began to my knowledge at a conference held in Copenhagen, in fall
1981. I mention that in Chapter 6 below giving more detailed footnote references there.

Sec also EP working Document 1-1052/80 (of January 10, 1983). Report by Mr. H. Sieg-
lerschmidt on The Responsibility of Member States for the implementation of Community
Law. A careful study of the negative and positive policy-inputs will yield the least subjective
reply to the question whether there is a judicial usurpation of political powers in the Commu-
nity. The next step will be to ecxamine whether at the present stage of development of
Community law the Court is in possession of adequate docket-control techniques and whether
it employs case-processing methods which optimate its capacity to come to grips with the issues
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of public policy which underlic most of its federalism conflict adjudication?

82. Case 22/70, Judgment of March 31 (1971), E.C.R. on p. 263.

83. Cf., e.g., Common Fisheries Policy-cases of May and June 1981.

84. Joseph Weiler also accounts for the long-protracted hesistance and unwillingness of
Council-Members to live up to the ERTA-ideals, cf. his The Community System, The Dual
Character of Supranationalism, in 1 Yecarbook of European Law (1981) on p. 267 et. seq..

85. Opinion 1/78. of October 4 [1979] E.C.R. p. 2871.

86. Cf. Bull EC 3-1981, 2.2.17.

87. OJ 1982 L 210/10.

88. This course of cvents suggests, I submit, that one might not always be well advised to
distinguish sharply between the Council and the national executive branches of government as
different countervailing powers.

Indeed, the initiative to Proba 20 which eventually became a negative policy-input from the
Council and the Commission, originated with the exccutive departments of several Member
States. Because it was intolerable to them to abide by the Court’s external relations law, and
since they felt most frustrated when acting as lawmakers in the Council, they channeled their
dissatisfaction via thc Community institutions.

89. Cf. G. Nicolaysen, The Effccts of Judgments of the Court of Justice of the Europcan
Communitics in the Federal Republic of Germany, in Les Effects des Décisions de la Cour de
Justice des CE dans les Etats Membres (UGA. Bruxelles. 1983) at p. 67.

90. This is inter alia discussed in La Jurisprudence Européennc Aprés Vingt Ans d’Existence
Communautaire, FIDE Congres 1973 (Heymann’s Verlag, 1976).

91. Such should, theoretically rather than realistically. be assumed to intervene, cf., e.g., the
existing series of sybillian declaration to that effect by the Italian Corte Costituzionale.

92. And vice versa, of course.

93. Some papers presented at a colloquium held in Copenhagen November 12-14, 1981
readily show this, (unpublished). Versions of some of them have later appeared in various
periodicals, cf. below Chapter 10.

94. Formally the Member States have less say over the Commission’s decision and pol-
icymaking. But in the real world, Member State influence is also pervasive here.

95. Cf. further developments and documentation below in Chapter 9. An Article 20 brief is
filed under Article 20 of the Statutes of the Court.

96. Cf., e.g.. written question no. 1539/82 (by Marie-Claude Vayssade) of November 15, 1982
on Treaty-infringements by Member States and Commission-president reply of January 13,
1983 (OJ 1983 nr. C 47/13).

97. Cf. below Chapters 9 and 10.

98. See Tribe Constitutional Law p. 49n; a comprehensive account of the impeachment
process is found in Charles Warren, The Supreme Court. vol. 1, pp. 279-292.

99. The word ‘influence’ is not used here in any concrete sense. The individual Judge's
voting-record is secret.

100. For example, several US Justices postponed their retirements under President Roos-
evelt’s first term of office in order to await the 1936-Presidential election which might have
brought a less progressive president into the Whitc House. When Roosevelt was re-elected,
resignations were reluctantly offered.

101. Hence. if country X continues to propose Judge Y., known for his strong pro-community
convictions, he will in practice stay on the Court. Interestingly. a new Member of the
European Bench has been appointed every 12 months on average, enlargement included,
while a new US Supreme Court Justice has been nominated every 22 months. Not a very
noticeable discrepancy given that the latter arc appointed for life and the former are given only
six years, rencwable terms of office; sec Mauro Cappelletti The Lawmaking Power of the
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Judge and Its Limits: A Comparative Analysis, 8 Monash University Law Review (1981) 15,
53.

102. Compare note, Change in Constitutional Doctrine Through Legislation, in 63, Harvard
Law Review (1950) 861.

103. Cf. The New Deal package before and after the 1936-presidential elections. And, for
example, the fate of the Galli-principle after the next round of public price-fixing litigation; i.e.
Case 65/75, Tasca, Judgment of February 26 [1978] E.C.E. p. 291.

104. Cf., e.g., The Foyer-Debré, Proposition de Loi in the French Assemblée.

105. Cf. the American Court-Curbing history. This is described in Chapter 5. Cf. also the
Projected Court-Curbing measures discussed in Chapter 10.
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Chapter Four

The Legal Comparative Federalism Dimension of this
Study

1. The Interest of this Chapter and its Outline

Students of the function and development of any particular federal system
of government will naturally turn their attention to the records of federal-
ism in other governments. The present Chapter addresses in this vein the
following issues along this line. First, the question is raised whether the
Community may justifiably be considered a federal polity. This is answered
in the affimative. Under this heading I discuss the role federal polities
attribute to their courts as a rule (below 2). Next, I deal with what I have
termed ‘federal diversity’ which is a highlight on problems of federalism,
i.e., the kind of problems of which inter alia the federal courts will have to
invent solutions (below 3). In the fourth subsection I develop and explain
this study’s criterion for relevance which, in essence, is a description of the
requirements that foreign courts must meet in order to be relevant for my
comparative purpose (4 and 5). In the closing subsection (6) the examin-
ation of the relevant court experiences is commenced (by studies of the
Confederation of Canada, the Federal Republic of Germany and the
Commonwealth of Australia). Chapter 5 is concluded with a comprehen-
sive analysis of the American experience with federalism, constitutionalism
and judicial review.

2. Federalism is the Common Denominator

2.1. Is Community Government an Experiment with Federalism?

Pierre Pescatore, professor and EC-Judge, aptly notes:

Fédération, confédération, intégration ... autant de rapports entre
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collectivités politiques qui tendent & une forme d’unité ou a une autre.
Elles ont en commun la perception d’une solidarité, répercutée sur
'organisation des structures et la répartition des pouvoirs. Elles tradui-
sent toutes un besoin d’unité, la nécessité de satisfaire des intéréts
communs, mais sous réserve du respect dd a I'autonomie des collec-
tivités participants. C’est cette solidarité dans le respect des diversités
qui forme le trait common de toutes ces formes de structure.!

There are differences between the concepts of federation, confederation
and integration which shall not be explored here.? It is not required, in the
present context, to elaborate on these. They all translate a need for unity
combined with a desire to respect local individuality.? A division of power
between the central and the local governments is inter alia put in place in
order to accomplish that fundamental goal of simultaneous convergence
and divergence.

Federalism is, in other words, the central common denominator for the
three concepts. Itis around the law making and constitution making* roles
of the European Court and of its counterpart courts in other federal polities
that the following comparative analysis revolves. What is interesting is the
similarity in experiences with federalism, constitutionalism and judicial
review; and not the dissimilarities in concepts or in the multitude of past
and present federalism phenomena.

The crux of federalism is this: hitherto self-governing entities transfer
part of their autonomy or sovereign powers to a central government which
then, after the coming into force of the basic convention among the compo-
nent parts, becomes self-governing® within the limited sphere of transferred
powers. The agreement by which this is established will tend to be looked
upon as the constitutional document of the new polity. To be self-governing
means that the validity of the self-governing polity’s legal enactments
merely depends on their compatibility with the basic constitutional docu-
ment and not with the legal requirements of any other governmental
entity.® Beyond this core of the matter, the concept of federalism is an
essentially disputable one which I, however, will refrain from discussing
here.

Do the fundamental characteristics of the European Community’s
governmental structures and its division of powers exhibit the essential
features of federalism? The reply is in the affirmative. I submit, certainly,
that the EC is not a federal state. Yet, the Community was perceived and
created as something entirely different from a traditional international
government co-operation scheme. In between, the EC belongs to the
‘filieres fédéralistes’,” says Pescatore. He is right, I submit, for the following
reasons:
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Like other federalisms, the Community features both a central govern-
ment where powers are separated into legislative, executive and judicial
branches of government. The Member States’ governments likewise dis-
play a compartmentalization of government. On both central and local
levels, each department has constitutionally defined powers of its own.
Moreover, the division of powers between the two spheres of government
in the EC is de jure established by the constitutional document. By court
rulings, this document was later made the unconditionally supreme law of
the new federal polity.® In order to secure the continuity and stability of the
governmental system, the core provisions of the constitutional document
have been made difficultly amendable by formal amendment procedures.
Formal institutional or constitutional adaption to the ever changing socio-
economic balances in society must, therefore, often be left out of practical
consideration.®

In the traditional view of federalism, the original division of powers is
deemed to be definitive and changes therein are restricted to those brought
about by formal amendment of the constitutional document. In a more
modern view, the powers of the central government may shrink or expand
even though the basic document remains unmodified." The Community’s
constitutional document itself envisages that the division of power will vary
with the political process of integration." Hence, there is commensurability
between the modern view on federalism and the constitutionally mandated
status of the Community and its law.

2.2. A Tribunal as Last-resort Umpire in a Federal System

Framers of federal constitutional documents regularly resort to vesting in a
judicial body the function of the ultimate umpire of federalism conflicts.
The theoretical alternative, which leaves the final constitutional interpreta-
tion to the political branches of government, is thus normally rejected, if
only by implication. The example of Switzerland is a telling exception.
Here a federation has entrusted review of the exercise of State authority to
a national judiciary while it reserves for the people the function of deciding
whether a national law is consistent or not with the Constitution.?

The French Constitution of 1948 suggested another device which might
be adapted to a federal polity. It established a Constitutional Committee,
elected in part by the National Assembly at the beginning of each annual
session, to which the task is given of determining whether the laws passed
by the National Assembly require amendment to the Constitution.?

The contemporary Constitution of Yugoslavia, foreseeing that a govern-
ment may seek from the judiciary a Constitutional decision, has authorized
the Federal Supreme Court to apply to the Federal People’s Assembly for a
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decision on the conformity of federal laws with the Federal Constitution.™

There are, thus, a variety of ways in which federal supremacy, legal as
well as political, may be ensured under different conceptions of democracy.

In the United States the Senate might have been made the arbiter of
Constitutional disputes between states and Nation, as James Madison®
tentatively suggested. Such a role was probably abandoned because it
would have intensified the identification of the Senate with local interests.
Arbitration was, instead, vested in the US Supreme Court.

From this point of view, an important function of the supreme federal
tribunal is to relieve the legislators of the task of resolving a number of
conflicts between local power and national concern. Is this pattern found in
the Community?

A distinction must be made between two historical phases in order to
reply to this question. Initially, the picture in the Community was, indeed,
notably different. The Treaty Constitution clearly made the Council of
Ministers the forum in which conflicting national interests should be identi-
fied and reconciled before EC-legislation would see the light of day.
Progress in economic, social and political integration was thus dependent
on successful outcomes of politicians’ bargaining, normally followed by
their agreement or possibly by decisions which might be made by using the
Treaty-Constitution’s provisions for majority-voting.

For reasons which are well-known, however, things did not work that
way and the Community’s Court increasingly became the major forum for
resolution of the EC’s legal federalism disputes. A similar metamorphosis
took place in the US, even though the US Supreme Court’s original role as a
central arbiter was much more clearly defined. More than a century had to
pass before that Court emerged as an essentially constitutional court from
being a court with a multitude of original competencies. An important
dissimilarity prevails though. Indeed, while the US Supreme Court has
functioned for a century almost exclusively as a constitutional court, the
EC-Court still exercises a variety of competing adjudicative functions.

2.3. The Rationale for Judicial Last-resort Umpiring of a Constitutional
Order

The need for a supreme federal/transnational tribunal has been emphasized
by most leading authorities on federalism. One of the major functions of
such a tribunal is to ultimately umpire the polity’s federalism conflicts.
Conflicts around the constitutional division of powers, especially, need to
be subjected to disinterested and neutral umpiring. The appropriateness of
acourt, itis alleged, is increased if the constitutional language which locates
the lines of demarcation between the powers of the two layers of govern-
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ment is vague or ambiguous and/or bypasses important questions. Such
ambiguity or silence is not at all unusual.

It is sometimes argued that making the general or the local government
responsible for saying what the treaty or the constitution means would
entail an undesirable erosion of the boundaries between transferred and
retained spheres of competence. And this erosion would, in the end, lead to
a breakdown of federal jurisdiction. It is believed that if the local govern-
ments were the ultimate umpires, they would invariably favour parochial
interests and values whereby the federal polity would disintegrate into a
traditional international governmental co-operation scheme, at best. By
contrast, if the political agencies of the central government were vested
with the power to define and redefine the original concord, including its
provisions about the distribution of powers, only the unifying forces would
be considered as legitimate and binding. Consequently, it is argued, federal
jurisdiction would be transformed into a kind of unitary governmental
arrangement.

This line of argument has a certain attractiveness. And it is not entirely
persuasive, because one of its premises is disputable. Indeed, it has often
been claimed that high federal courts and judges should apply neutral
principles when adjudicating federalism conflicts, and that judicial self-
restraint should prevail. Evidence offered in support of the contention that
they actually live up to this ideal has, however, been far from convincing.
Indeed, most of the analysis that follows is concerned wth problems arising
from the relatively unhampered judicial promotion of the values connected
with the Community’s side of the EC’s federalism equation.

Is it judges — or rather non-judicial forces — that create new public policies
which affect the scope of federal power, especially legislative power? Is it
possible to correlate a given source of influence with either an increase or a
decline in federal power? As the following examples illustrate, these ques-
tions must be answered differently in regard to different federal polities.

In the United States, a considerable expansion of federal legislative
authority has taken place which can actually be said to have caused the US
federal system of government to be superseded by something more like a
unitary state system. Dean Terrance Sandalow, for one, notes that if the
courts had taken a more restrictive view of Congressional authority, the
nation’s history might have been quite different.'® He writes that students
of American constitutional history generally agree that judicial decisions
sustaining novel uses of federal legislative power have contributed to
widespread public acceptance of the legitimacy of that legislation. In his
view, however, one should not overestimate the influence of judicial deci-
sion. Strong centralizing forces also arose from the following: (1) the
dominance of the nation over the States, established by the Civil War; and
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(2) economic realities which further strengthened Congress’ position.
Thus, balanced view, seems to be that non-judicial forces were the initia-
tors, while the courts, although exercising an influence on subsequent
legislation, were confined to placing a constitutional imprimatur on these
moves. Indeed, judicial aceptance was not always willingly given; and the
implementation of new policies instigated in the political branches of
government, were delayed therefore from time to time. The political-
judicial fight over the New Deal illustrates this last aspect."”

By contrast, in the Commonwealth of Australia, the High Court seem-
ingly has been much less willing than its American counterpart to accept an
expansion of the central government’s legislative powers. In other words,
the nation’s dominance over the States is much less accentuated, although
the economic realities must have tended at least to influence the balance in
the same — i.e. federal - direction.

In Australia’s case one notes, of course, the absence of anything like a
Civil War. On the whole, the High Court’s role has been to enforce
observance of the initial constitutional belance, even against initiatives
taken by the federal government aiming at enhancing its legislative reach.!®
An even more extreme contrast to the American experience is the Cana-
dian® one in which judicial interpretation seems to have been instrumental
in causing an almost total breakdown in federal jurisdiction.

The experience of the European Community and its Court seems to
suggest a case in between the above extremes. While there is no doubt that
the Court’s pro-community activism continues despite a declining appetite
for political integration amongst large segments of the EC’s body politic,
the process towards social, economic and political integration was initiated
by the Founding Fathers.

In summary, these observations tend to contradict the proposition that
courts are the natural, neutral umpires of a federal society’s constitutional
conflicts, which the aforementioned leading authorities on federalism have
sought. It requires no specific demonstration, of course, that although the
federal/transnational courts perform other tasks besides those they were
ideally designed to, these courts are nonetheless integral and legitimate
arms of government. Their role, reinterpreted, is to share the responsibility
with their co-ordinate branches of government for maintaining the federal
polity in a socially tolerable institutional balance.*
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3. Federal Diversity in the Community and Elsewhere
3.1. Two Opposed Pressures: Towards Regionalism and Localism

Diversity is the raison d’étre of federalism. Federal government must invent
methods and techniques which are adequate both to meet the challenge
that stems from diversity, and to protect the diversity. The hallmark of
federalism is, says Pescatore, ‘solidarity in the respect of diversity’.

However, some of the forces which operate against federalism and
integration are generated by this very diversity. Because of their critical
importance for the survival of the Community, as it was perceived by the
Founding Fathers, I shall briefly look at some of the diversities which may
be most counterproductive to federalism. Indeed, even in mature longevity
federalisms like the US, Switzerland, Canada and Australia, the request for
more interregional integration coincide with an intensification of demands
for regional self-expression.?!

Though considerably younger and less state-like, the European Commu-
nity certainly feels these tensions too. After some thirty years of existence,
indeed, internal EC cohesion is threatened by a pervasive lack of political
willingness to allow for community political conflict-solution. The list
above (in Chapter 2) of the societal problems with which the Court has had
to tangle is witness in juridical terms to the magnitude and breadth of the
problems left unsolved by political inertia. In addition, when the Court of
Justice ambitiously opposed supremacy inter alia of non-economic values,
powerful local interests grew resentful. It is among other things, it is
submitted, the sum of the resulting frustrations and irritations which finally
triggered non-compliance and severe public critics of the Court for usurpa-
tion of powers.?

3.2. Disparities in Economic Wealth

Regional disparities in wealth are a uniquely explosive force. When it
coincides with linguistic and cultural cleavages — as in the Community — the
disparity becomes especially divisive. Experiences in some older federa-
tions like Canada and Australia and in newer ones like Nigeria and Pakistan
amply demonstrate this. In the EC, political power was fairly unwilling for
a long time to adopt solidary resolutions to the problem of growing dis-
parities in wealth m the various regions of the Community. However able,
creative and imaginative, can a court formulate and implement policies
enabling society to overcome such problems? The Court of Justice is
inseparably associated with (1) the enhancement of the legislative reach of
the Community’s powers; and (2) the strict imposition on the legal require-
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ments of a single market concept. These, the major components of its
policymaking, are sought to be enforced by the Court even in the face of
local forces insisting on parochial regulation as long as the alternative —
common regulation — for all practical purposes is not available.

Think about, for instance, inflation-fighting. In the 1970’s the Council of
Ministers did little or nothing to fight inflation effectively. And yet, when
the Member States took individual action, invoking Article 103 (EEC
Treaty) which makes conjunctural policies a national issue, the Court’s first
reaction was to render local inflation-fighting illegal under the Treaty’s
provisions prohibiting the imposition of quantitative restrictions and mea-
sures with equivalent effects. On the level of principles, the Court em-
ployed the same articles in its efforts to prevent the Member States from
issuing local regulations on a multitude of aspects of commercial life in their
territories. The underlying concept of deregulation (in the service on free
trade) is easily associable with economic conservatism. On the level of
practical results, the Court admittedly took a more lenient approach in
most cases.?* It is possible, though, to highlight at least one area in which
the Court’s severeness of treatment of national regulatory activities func-
tioned to outlaw behavior which, from the local view, undoubtedly ap-
peared as legitimate and worthy of protection against the consequences of
the Community’s open border policy: I think here of the Court’s jurispru-
dence in respect to industrial and other intellectual rights which are dras-
tically curtailed (i.e., under Community law as compared with national
laws pertaining to the right attributed to the holder of the right to use it in
his own economic interests).>

A-policy of deregulation on a State level is not, however, an adequate or
reasonable tool for effectively coming to grips with problems related to the
quality of life. A nay-saying policy, for one thing, does not generate new
jobs in industry; at least not in the short run. Does a series of ‘you-shall-not’
provide for equal economic and social opportunities then? Or can it avoid
frustrating fulfillment of other, non-economic public policy aspirations?
The answer to all these and kindred questions is probably ‘no’. What is
more, it is questionable whether the Court’s nay-saying may do much more
than halt, for a shorter rather than a longer period of time, the fulfillment of
the said kind of legitimate public policy concerns. Even the US Supreme
Court, which is reputed for its bold and encompassing involvement in
finding solutions to the major political problems of the American polity, is
deemed, as a rule, to be unable to continue to exercise a public policymak-
ing leadership if its policy-preferences do not, by and large, coincide with
those of the legislative and executive branches of government. Indeed,
despite its subtle techniques of legislative fact-finding and its almost discre-
tionary docket control powers, the US Supreme Court has proved to be
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unable to promote economic policies which squarely run against election-
day results.?

The conclusion naturally imposes itself that it might be useful to study the
limits to courts’ law and policymaking roles from the perspective of com-
parison. Indeed, from the experinces of other courts facing legislative or
executive branches of government unwilling to abide by the requirements
of some fundamental law, valuable insight about the situation of the Court
of Justice might, it is submitted, be gained.

3.3. Unequal Political Influence on Central Policymaking

Another crucial pressure which is counter-productive to federalism — creat-
ing eventually social or/and economic problems which the supreme courts
may be compelled to deal with — is generated by unequal abilities to
influence central policies.

In Canada, for example, the distrust of the Central Canadian provinces
of Quebec and Ontario and their great influence on the Federal Govern-
ment is a fact of Canadian history. It is a major contemporary source of
political friction. Such forces also contributed to the disintegration of the
West Indies Federation and to the splitting up or amalgamation of regional
units like Nigeria and Pakistan in order to provide a better new political
balance.

Although unequal ability to influence central policymaking has not been
decisive in other instances, this factor certainly merits much attention in the
European Community context. In the Community that ability is intimately
connected with the so-called veto-practice, a legacy from the Luxembourg-
accords of February 1966. The faithful observation of these gentlemen’s
agreements arguably enhances smaller Member States’ ability to influence
central policymaking for better or for worse. Not all small Member States
need necessarily agree with this analysis. It is not doubtful, in any event,
that at least one State does seem to adhere unconditionally to the veto-
principle (i.e., Denmark). Any step, judicial or non-judicial, aiming at
abolishing or substantially narrowing the scope of the veto-practice is likely
to generate resentment and heighten some regional consciousness. In view
of this, it is alarming that by all accounts the EC-Court is expected to refuse
to consider the Luxembourg-Accords’ veto-right as anything but non-legal
habit, the disregard of which could not invalidate a common legal act.

3.4. Legal Disparities

A third, non-negligeable obstacle to integration is posed by the existence of
large bodies of national laws and constitutional provisions. The States
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regularly protect jealously the integrity of these against the Commission’s
an the Council’s harmonization efforts. Dutheillet de Lamothe (A-G) once
aptly observed that the general principles of law common to the legal
systems of the Member States form part of the philosophical, political and
legal substratum out of which an unwritten Community law may grow, even
on the level of fundamental law.* As true as that is, and notwithstanding
the successes which the Court has achieved in structuring a common,
unwritten law by drawing on elements from that substratum, the existence,
prior to the creation of the Community, of fully developed national legal
systems constitutes a powerful hindrance to integration.

4. The Relevance Test

The invitation to comparative legal analysis is equally compelling, whether
the target of the interest is the legislative, the executive or, as here,
primarily the judicial branch of government.” These other records may tell
about experiences which are more or less similar to the one actually under
scrutiny. Other federal records will often yield pertinent information about
how identical or kindred societal problems were solved and about how
these solutions later worked out in practice. The search for materials for
comparative research always implies an evaluation of how far-fetched the
foreign ‘experiences’ may be in order to offer a relevant basis for compari-
son.

[ submit that a particularly strict test for comparability must be made by
students of courts. In other words, the conduct of meaningful comparative
judicial research must exclude foreign courts which do not feature a gen-
uine likeness with the court at hand. This genuine likeness requirement
includes factors that condition the actions of the courts in question such as,
especially, (1) the jurisdictional assignments of the courts; (2) the creation
(or not) of the court and the definition of its competences by provisions of a
written constitution; and (3) the scope of the court’s involvement in law and
policymaking in Society.

4.1. The Focus is on the Judicial Process

Before I continue, this caveat is required. Indeed, the fact that this study
places less attention on the judicial law produced than on the process by
which it is produced, creates — if one is to believe some commentators —
insurmountable obstacles for the conducting of comparative judicial re-
search. It has indeed been argued that the attempt to compare structures
and institutions cross-culturally is doomed to fail, for it is an attempt at
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‘comparison of uncomparables’.” According to this view, institutions and
governmental processes are never sufficiently similar from one society to
another. On the contrary, only the social problems are similar and consis-
tent: solutions to these problems are what diverge from society to society.
In another more radical perception the individual social, economic or
political environment colors both problems and problem resolutions to a
degree dooming comparison to failure.? He says that, at best, ‘there may
(well) be some core structural phenomena that are classifiable and that do
exist in many cultures’.*

I do not think these propositions are correct. If only the existence of an
abundance of valuable legal comparative work rebuts the thrust of both
mentioned views. Their findings might perhaps, however, especially in the
field of judicial-institutional comparisons, usefully be taken as warnings
that prudence in the selection of materials fit for comparative analysis is
advisable.

4.2. The Genuine Likeness Test in Operation

The genuine likeness requirement makes it necessary for this study to
choose among a few foreign courts. Indeed, foreign court experiences
harvested in polities which do not share the traditional Western European
society’s pluralistic-democratic values must be considered beyond the
scope of the study.

The case of India may illustrate this. Here, indeed, a supreme federal
court exercises judicial review of federal and state legislation under a
written, difficultly amendable constitution. Much like the European Com-
munity, India is also a multi-cultural, multi-lingual, multi-ethnic and multi-
religious society. Both feature large differences in the ability of the compo-
nent parts to influence central policymaking.' I have, nonetheless, ex-
cluded the Indian experience, considering that the cultural and political
traditions of the two federal polities is radically different to form a useful
basis of comparison.

Following essentially analogous considerations, several other federal
polities have been excluded so that the final choice includes the United States
of America, the Commonwealth of Canada, Australia and the Federal
Republic of Germany.

5. A Refinement of the Method of Selecting Comparative Materials

5.1. Introduction

The present study of judicial activism in the Community is of interest, inter
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alia, because it leads to propositions about how the techniques and meth-
odologies by which Community judge-made law takes shape may be im-
proved.®

Which more mature federal examples offer the richest field of study
when it is necessary to shed light on this particular selection of problems?
Using considerations like what excluded India from the sphere of interest,
numerous other federalism experiments have been excluded from study
here.** Among the ones which passed the established relevance-test, some
might offer more pertinent insights than others. An answer to the kind of
question raised here requires that a thorough examination be made of the
actual roles of the US, Canadian, Australian and West German Supreme
Courts in their respective federal polities that form the legal political, social
and economic environments or frame of reference of the courts’ actions.

5.2. Parliamentary and Non-Parliamentary Democratic Forms of Govern-
ment

It is appropriate, first, to continue the search for the most suited compara-
tive materials by an observation which is directly about the impact of courts
on their political environment but which indirectly, I submit, is of crucial
importance for the discussion of the roles of courts.

It is about the parliamentary and non-parliamentary form of government
prevailing in the countries selected for comparative judicial treatment.
Indeed, the Canadian, the Australian and the West German democracies
feature parliamentary forms of government in operation; whereas the
United States and the Community rely on highly complex and subtle
interinstitutional checks and balances for the purpose of maintaining legis-
lative momentum. This dissimilarity admonishes us to proceed with caution
when choosing among the available materials fit for comparative analysis.

On the face of things, and upon reflexion indeed, the role definition of
courts, including the circumscription of the necessary amount of self-
restraint, takes place under essentially different environmental conditions,
depending upon the prevalence of a parliamentary instead of a non-parlia-
mentary system of government. It is particularly important that the execu-
tive branches of government in the parliamentary systems of Canada,
Australia and the Federal Republic of Germany, almost without exception,
enjoy the support of a rather stable majority of members of a parliament
elected by the people at general and secret elections. Such a legislative
body’s ability to formulate and execute its political will has, relatively
speaking, proven to be effective.

I discussed the parliamentary/non-parliamentary relationship above in a
somewhat different context. In Chapter 3, I formuated the ‘Democratic
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Myth/Reality Gap Test’. There, the inherent weaknesses of the very insti-
tutional set-ups which were emphasized as representing the single most
crucial factor conditioning the actual role of courts in the US and in the
Community. Here the perspective is different but the rationale the same:
the likelihood that a gap develops between democratic myth and reality is,
as a matter of practical experience, much less in a parliamentary system
than in a non-parliamentary system of government. That fact is likely to
have important repercussions on the role-definition of courts.

5.3. Two Kinds of Judicial Activism and Two Kinds of Societal Response

Are there differences in kind rather than in degree between an activism
promoting fundamental rights and freedoms and one essentially furthering
economic rights and protections? I do not think so. The answer is certainly
‘no’ if one looks at the matter from the side of the activist court. Here, the
crucial question must be whether or not the judicially defined priority of
values will prevail over that established by the political processes. For the
judicial researcher, the reply need, however, not be the same. On be-
forehand, one should not overlook that the body politic’s reactions might
vary considerably, depending on the kind of value which is judicially
promoted. Indeed, political and cultural rights and freedoms are generaily
held in higher esteem by the public at large than economic ones are,
especially if the latter are associable with economic conservatism. Even
though politicians and other countervailing powers dislike a certain judicial
advocacy and protection of a high level of political and cultural rights and
freedoms, it is in the course of a normal political life, not by critizing and
attacking a blue ribbon protection of the citizens, be it even of minorities,
that politicians envisage to obtain the votes for re-election.

The Community’s own experience may be used to illustrate this proposi-
tion: indeed, if a good deal of the Court’s activism was not easily accepted
by the countervailing powers, its fundamental rights and freedoms jurispru-
dence quickly won generalized approval.* The West German post WW 11
experience with a fundamental rights and freedoms (Bundesver-
fassungsgericht) jurisprudence running wild, likewise, never triggered the
sort of defiance and non-compliance which a pro-Community open border
policy, enforced by judicial fiat, gave rise to. One may also put it this way:
To the extent that democratic deficit thinking militates against any major
judicial involvement in the conduct of society’s political affairs, the weight
of that argument is comparatively small against the protection of minor-
ities, suffering under a political majority’s use of otherwise legitimate
political processes.

In contrast, strong arguments militate prima facie against permitting
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economic values to prevail over non-economic ones, unless it is the demo-
cratically elected lawmaker who declares that they ought to. Yet in the
Community it is the Court which is, in practice, requested to declare
whether or not the Treaty’s open border policy shall prevail over a national
law fighting against inflation. Such a local measure is not simply an eco-
nomic provision (which in the Community context is always illegitimate).
Local conjunctural inflation-fighting is to a high degree, in many instances
at least, a measure carried by social policy considerations. Often the least
affluent members of a society suffer most from an inflation running wild.
For example, small savers for old age and retirement see the value of their
savings decrease and the entailing quality of life in retirement follow the
same curve down.

6. The Canadian Experience
6.1. A Brief Constitutional-Historical Survey

Besides the aim of creating a national home for the people living north of
the American border, one of the foremost goals of the framers of the
Canadian Constitution was to establish an economic union.

The Act that created the Canadian Confederation in 1867 was an act of
the British Imperial Parliament sitting in Westminster: The British North
America Act (the BNA). Those who had drafted the essentials of the BNA
were Canadians, however. They had fresh memories of the atrocities of the
American Civil War which had been fought for six years just south of their
border. The human and material costs of this war had been horrendous.

The framers of the BNA assumed, and contemporary sources unam-
biguously confirm this,” that a lack of internal cohesion in the American
Constitution was accountable for a large part of the failure to prevent the
outbreak of the Civil War. They were dedicated to form their new society in
a manner that would forestall a similar gruesome catastrophe on Canadian
soil.® The means they employed toward this purpose was to create a strong
central government endowed, accordingly, with farreaching legislative
powers.

The language of the BNA is clear and unambiguous in this respect: It
vests in the Ottawa-government the authority to legislate for ‘peace, order
and good government’. Toillustrate and not to restrict the possible compass
of subjectmatters falling under the general head, the BNA goes on to
specify 29 ‘heads’ of Federal power. Among these is a sweeping power to
legislate in relation to the ‘regulation of commerce’.? After thus having
vested all residuary power in the Federal government, the BNA goes on to
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enumerate those legislative powers that belong to the Provinces. Among
these is the power to legislate with respect to ‘Property and civil rights’ in
the Provinces.*

The constitutional presumptions in favor of the federal government that
should forever ensure the viability and internal cohesion of the Canadian
federal polity seemed, indeed, even more weighty than those of Post Civil
War America. It has even been argued that, at the moment of its founda-
tion, the Confederation had comprehensive unitary state characteristics.

Despite all constitutional incantations, centrifugal forces outside of Can-
ada ruled. On the institutional level, disintegration has been fostered by the
creation of a right of appeal from the Canadian Supreme Court to the
Judicial Committee of the (English) Queen’s Privy Council; this body’s
adjudication of the Canadian federal conflicts largely accounts for the
complete turn-about of the Canadian federal conflicts largely accounts for
the complete turn-about of the Canadian polity, from a markedly cen-
tralized society to an economically loose conglomerate of Provincial
powers of regulation, inter alia of interprovincial trade and commerce. ‘In
Canada’, says Kenneth Wheare,

the net result of judicial interpretation has been to restrict the sphere of
action of the general government. Here again it is important to empha-
size that there are exceptions to the general statement. But the trend of
judicial review has been towards limiting the powers of the general
government.¥!

This judicial transformation of the Canadian federal polity took place
largely in four stages.

The historical first stage tended to be value-neutral in the sense that the
highest appellate tribunal seemed to view the internal Canadian Federal/
Provincial struggle for legislative pre-eminence as a rather boring issue. It
upheld, in fact, most legislative enactments, whether they originated within
the Federal or the Provincial governments.*> The Constitutional reasoning
was, however, far from always consistent.*

The second stage was marked by divisive forces entering the scene. It
arose because the highest tribunal was the Queen’s Privy Council, sitting in
London. Thus, an ocean separated the ultimate umpire of the Canadian
Constitutional disputes from the political, social and economic realities of
Canadian society to which, it goes without saying, the Constitutional law
issues were intimately connected.* The ultimate outcome was a drastic
change in the original balance between provinces and nation.

Indeed, towards the end of the 19th century, the Judicial Committee of
the Queen’s Privy Council began to narrow the legislative reach of the
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Federal government’s powers; both the general and the specific heads of
power were interpretatively reduced.* To put this in constitutional lan-
guage, the provincial power over ‘Property-and-civil Rights’ was given
judicial preference; simultaneously, the national power to regulate com-
merce was emptied of any real content. By the end of the 1920s, the Privy
Council, in an opinion, expressed the view that the Commerce-power could
only provide a Constitutional basis for legislation if some other head of
power might sustain the actual enactment.* The general head was deemed
to be applicable merely in case of national emergency.¥’

By the end of the first century of Canadian constitutional history, Provin-
cial regulatory powers had thus become pervasive. Instead of the creation
of a common Canadian Market with single-market characteristics, what
was achieved was economic disintegration into a number of separately
regulated provincial marketplaces. Balkanization of trade and commerce
in Canada, which the Founding Fathers wanted to avoid, was the inevitable
resulting dilemma.

The third stage represents a strong potential for re-integration. Indeed,
when, in 1959, the last appeal on Canadian Constitutional cases to the Privy
Council was finally decided, the Supreme Court of Canada became the sole
ultimate responsible for deciding these disputes. The Supreme Court has
slowly changed signals, indicating a certain willingness to judicially review
the balance of the distribution of legistlative powers which had been
established by the Privy Council.*

The fourth stage is the repatriation of the Canadian Constitution, an
issue which was a top item on the Canadian federal agenda for decades. The
repatriation was finally accomplished in 1982. The entailing crucial changes
in terms of substantive law are in the order of two. On the one hand, the
repatriation was followed by an attempt to tilt the balance of constitutional
powers in Canada back to its pre-Privy Council position. Of the greatest
potential importance also is that a Bill of Rights was added to the Constitu-
tional document. The Canadian courts, and especially the Supreme Court
of Canada, are responsible for enforcing the new fundamental rights and
freedoms of the Canadians. Freed from the governorship of the Privy
Council already in 1949, the Supreme Court of Canada is now the final
umpire of constitutional law problems, including the various legislatures’
observance of the provisions of the Bill of Rights, as the judges interpret
these.

6.2. The Relevance of the Canadian Case

Since 1949, the Supreme Court of Canada has, as said, been in sole charge
of interpreting the provisions of the BNA. The institutional conditions for a

3
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comparative analysis of the Canadian and Community cases would then
prima facie seem to be ripe. Several caveats should, nonetheless, be made.
First, the value of a comparative judicial-legal analysis is diminished be-
cause the existence of the Canadian Supreme Court is not provided for by
the constitutional text itself. Secondly, the recorded and impressive body of
pro-province case law, which is the legacy of the Privy Council, is also a
weakening factor which will probably take the Supreme Court years to
liberate itself from entirely. Last, but not least, even after the termination
of the right of appeal to the Privy Council there is another factor conducive
to a low-keyed judicial role in the formation of public policies in Canada:
public opinion in Canada was sensitized to the issue of the role of the courts
in shaping the Canadian polity. Recent US judicial process has nurtured a
widespread distrust of courts. Thus, in connection with discussions about
the repatriation of the Canadian Constitution, one of the most touchy
issues bacame whether it should contain a Bill of Rights.* A sector of the
public opinion in Canada feared that the Supreme Court — in the image of
the Warren-court — would make use of a Bill of Rights to attain for itself a
similar role as supreme arbiter of constitutional disputes in Canada. The
takeover would invariably be at the expense of the hitherto rather powerful
Provincial governments. As long as the constitutional reform was still
pending, it certainly fueled the fire for the Supreme Court to show anything
but self-restraint. The Canadian situation is thus rather unlike what prevails
in the Western European Community.

In summary, dissimilarities, including that for almost a century the
highest judicial appellate forum for solving Canadian federalism conflicts
was physically located at a transatlantic distance from constitutional life in
Canada, too markedly characterize the roles and functions of the two high
federal/transnational courts in moulding the two federal polities. For these
reasons, a broadly perceived comparative judicial research would probably
prove to be dangerous. On a narrow basis, comparative analysis can,
however, be made.

7. The West German Experience®

Many might assume that the West German Post WW II experience with the
Federal Constitutional Court (in Karlsruhe) (FCC) offers a propitious
ground for the present comparative judicial research. With a closer look,
one may have second thoughts as to the correctness of this assumption. The
major pros and cons shall, therefore, here briefly be discussed.

A kinship between the Karlsruhe Constitutional Court and the Euro-
pean Court in Luxembourg is undeniable. The former was undoubtedly
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present in the minds of those who designed the Court of Justice. Especially,
when the outline of the EEC-Court’s competences were drawn up, the
draftsmen must have been aware of the German ‘precedent’ court. Also,
when making a written supreme law a concomitant with the construction of
the Communities, a powerful German inspiration undoubtedly was of
influence.” Nonetheless, the European Court was not made a Constitu-
tional court. Instead, the draftsmen vested a multiplicity of original compe-
tencesin it. Viewed from the multiplicity-of-competences angle, a compari-
son of the EC-Court with the high appellate courts of the postcolonial
British speaking world is much more in order. The US Supreme Court is in
this aspect especially inviting for comparative reflexion.*

In the Court in Karlsruhe, as well as that in Luxembourg, are vested
comprehensive powers to define the meaning of the core provisions of
written federal-type constitutions which, for all practical purposes, are
difficult to amend by formal amendment-procedures. Some of these core
provisions endow both polities with internal single markets. These are
fundamental likenesses. The entailing invitation to comparative study is
nonetheless weakened by fundamental socio-economic dissimilarities in
the two court’s environments.

The Post World War II Federal Republic of Germany emerged from
what in reality was a unitary state™ in ruins. No Balkanization of trade and
commerce among the Ldnder was threatening. On the contrary, division
and separatism was the overriding foreign policy evil of the time. Indeed,
throughout most of the period, Western German political interest was
focused on reunification of the two Germany’s.

When important commercial activities eventually developed (in the
wake of the Marshall-aid scheme), they did not have to fight a tradition of
protectionist inter-State trade barriers. Indeed, the creation of the
Zollverein, in 1871, had laid the Foundation for an irreversable develop-
ment towards economic nationhood which subsequent events, however
violent, drastic and tragic, never thwarted.

During the entire Post WW II period it was never doubted that one
single, internal West German marketplace should exist. Consequently,
constitutional adjudication developed in a direction that was rather dif-
ferent from the one prevailing in the EC’s federal polity. Specifically, the
German Federal Government’s right to use its comprehensive powers of
regulation of subject-matters of revelance to West-German economic and
commercial unity was hardly ever fundamentally questioned. To the extent
that Constitutional cases were actually revolving around matters pertaining
to economic and commercial federalism, they were generated by Lénder
seeking constitutional relief against the alleged encroachment by the
federal government upon the Ldnders’ reserved competences. Few crucial
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problems regarding the division of powers over economic and trade matters
were ever judicially resolved.* This does not mean that the FCC has not
been the target of virulent attacks for usurpation of power. Both federal
and local regulations were often struck down by the Constitutional Court.
However, the hardest cases were fundamental rights related cases.*

There is thus much in the German experience which makes it similar to
that prevailing in the United States under Chief Justice Earl Warren’s
stewardship on the Supreme Court (to that I will return in Chapter 5). One
thing, however, comes to mind. The CC - while protecting the integrity of
the Ldnder against the central government — can be taken to protect the
federal nature of the Federal Republic; protect it, that is, against unitary-
state tendencies represented by the central government in Bonn. The CC,
in other words, acts in observance of the spirit (and the letter) of the
Federal Constitution. The European Court performs the same task under
the European Constitution, i.e., the Treaty. This relationship invites the
observation, however, that the role of supreme constitutional arbiters
varies not so much in accordance with the letters and/or spirit of the
underlying constitutional documents, and the assumptions of their framers
about the role of courts in society, as the judicial function is determined by
socio-economic reality. If anything, this observation is of a nature to
support my contention below that EC judicial access to comprehensive
socio-economic facts is a compelling need.

There is reason to believe that what can be found out about the CC’s
ways of coping with societal tensions generated by its activism might be
considered useful for a comparative study relevant to the European Court.

8. The Australian Experience®®
8.1. A Brief Constitutional-Historical Survey

In other places and at other times other appellate federal courts have come
under accusation for judicial activism. Early Australian constitutional ex-
perience offers a telling illustration of this.

The Australian Constitution, like the Canadian, is formally an act of the
British Imperial Parliament at Westminster: The Australian Constitution
Act of 1900. Like the American and the EC-Constitutions, the Australian
Constitution vests in the Federal government a legislative authority of
enumerated powers, the residual powers remaining in the hands of the
States.’” Unlike the US, the inciting causes for federalism in Australia seem
to have been strictly economic (i.e., associated with inter-colonial free-
trade); a strong sense of State nationality or an intense regional identifica-
tion did not emerge.%®
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The High Court of Australia, created in 1901, immediately set out on a
path of lawmaking and policymaking modeled after the US Supreme
Court. This was, perhaps, in many respects understandable considering
that many provisions of the Australian Constitution were carbon copies of
the US Constitution of 1787.* And many Australian lawyers and judges
were familiar with subsequent US Supreme Court interpretations of the
constitutional rules. Yet, judicial boldness lasted less than twenty years.

In 1920, in the famous Engineer’s Case, the High Court firmly established
the principle of judicial self-restraint. It has faithfully adhered to that
principle ever since. The hallmark of the High Court’s constitutional juris-
prudence has, ever since then, been a visibly careful search for the meaning
of the constitutional texts submitted to it. Parties claiming that a Federal
statute was beyond the federal government’s limited legislative powers
could, as a rule, count on attracting the Court’s serious attention — aside
from cases dealing with war-legislation. And the High Court has proceeded
to set aside federal statutes on the ground that they were in excess of the
constitutional power vested in the federal government. Yet, on the whole,
the Court has followed suit by adapting fundamental law to social change,
when the federal government could demonstrate that it was societally
justifiable to sustain federal claims for broader and more adequate regula-
tory powers. In those cases, the High Court did not fail to detect a relevant
interpretation of the constitution.® The High Court thus slowly but steadily
adapted the fundamental law to social change. This adaptation followed
through political initiatives taken by the Central Government with the
consent inter alia of the representatives of the States in the federal legisla-
ture.

For much of the 20th century the High Court adhered to a strict ‘laissez-
faire’® philosophy. Both local and central laws were invalidated to protect a
free enterprise system favoring the interests of the commercial entre-
preneurs at the expense of other values.®* Since this economic philosophy
arguably is pervasively inspiring the Constitution itself, the High Court has
felt little difficulty in explaining that its case law simply faithfully applies the
drafters’ intentions

An occasionally acid criticism of the High Court of Australia has de-
veloped nonetheless; that criticism has been of its preferred ‘black letter
law’ style of constitutional law interpretation.® Critics argue that the
Court’s decisions, under guise of what looks like judicial self-restraint, have
in fact been translated as the judges’ own laissez-faire policy preferences.
Being few in number, the High Court has by and large chosen to respond to
these critical voices with silence.

An exception to this silence was a resounding reply to those admonishing
the Court to embark on US Supreme Court style of freewheeling constitu-
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tional interpretation. This reply was given by Chief Justice Owen Dixonina
speech when he was appointed chief justice.® This is still widely considered
to represent the peak of Australian judicial declaration of faith in the
principle of self-restraint. The High Court has not merited the reputation as
the great centralizing or integration-promoting agency of the Australian
Federal Government.

In summary, the Australian federal experiment with judicial umpiring of
federalism conflicts, arising under a difficultly amendable constitution
therefore generally offers little inspiration or guidance for the student of
EC-judicial activism.

9. Conclusions

The findings of this Chapter may be briefly summarized this way: the
Community is just another, although most recent, experiment with federal-
ism. It belongs, to quote Pescatore again, to the ‘filiere fédéraliste’, which
implies that experiences harvested in other federal polities are relevant
beyond doubt for the student of the EC and of its Court. Since foreign
federalisms are numerous, the main task really consists in distinguishing the
pertinent foreign courts from those which may be left out of sight for the
present comparative purpose. The ‘genuine-likeness’ requirement (de-
veloped in subsections 4 and 5 above) reduces in effect the available
comparative materials considerably. Only the federal experiences of Can-
ada, of the Federal Republic of Germany, of the Commonwealth of Aus-
tralia and of the United States (dealt with separately in Chapter 5) remain.
For various reasons, the Chapter’s review of the role of the high (constitu-
tional) courts of Canada, the FRG and Australia shows that these courts
are important counterparts to the Court of Justice, with the US Supreme
Court functioning as the final umpire of federalism conflicts in the United
States.
I shall now turn to that in some detail.

Notes

1. Pierre Pescatore, in Federalism and Supreme Courts and The Integration of Legal
Systems (1973) (Mc. Whinney and Pescatore eds.) at p. 7. ‘Federation, confederation, integra-
tion . .. as many relationships between political collectivities which strive for one or another
form of unity. They have in common the perception of a solidarity which has repercussions on
the organisation of the structures and the distribution of powers. They all translate a need for
unity, the necessity to satisfy common interests, provided, however, that the autonomy of the
Component Parts is respected. [t is this solidarity and respect for diversity which is the
common trait of all these forms of structures.” (My translation).
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2. Pescatore elaborates on these in op. cit. in preceding fn.
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because it is likely that political sensibility and priorities will actually make change impossible.
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42-60.
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23. Examples illustrating the Court’s Article 30/36 practices are given at various places in
this book and shall not be repeated here.
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July 3 [1974] E.C.R., 731.
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following issues as the FCC’s most important decisions: rulings outlawing the Communist
party and a neo-Nazi group; decisions that a concordat with the Vatican regarding education
was unenforceable against a Land government; that the Bund could under some circumstances
consolidate several Linder into one state; and that a Land could not conduct a referendum on
an issue of military policy (giving a nuclear armament to the army) delegated to the Bund: and
a ruling that the Bund could not establish a national television network. The FCC has also
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parliamentary seats to parties that receive only small shares of the popular vote.
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Noarlunga Meat Ltd. (1954), C.L.R. 565; for a general discussion see Geoffrey Sawer; The
Record of Judicial Review, in Federalism (G. Sawer (ed.); Melbourne, 1952) on p. 221 et seq.

61. See Lord Wright's mea culpa for his part in the judicial inforcement of Laissez-faire
ideology, via interpretation of S. 92 (Aus. Const.: Wright, Section 92 — A problem piece. in
Sidney Law Review (1954) pp. 145, 159).
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Chapter Five

The American Experience with Judicial Review,
Federalism and Constitutionalism

1. Introduction

I have set apart for specific treatment the American experience with -
federalism, constitutionalism and judicial review for several reasons. The
first is that many of those who participated in the process of creation of the P
Communities perceived the American federal polity as the model coming
closest to what they intended to launch in Western Europe (see section 2 2 4
below). Secondly, the complex, non-parliamentary character and function- - 2G
ing' of the governmental system of the European Community features,
indeed, pervasive likenesses with, not least, the problems and the structure )+ 1)
of the early American polity. It is striking indeed how much of the constitu- -G
tional debate which is presently mounting in the European Community has .
parallels in US judicial history: federal supremacy; expansion of central 21
powers at the expense of the range and effectiveness of local legislative I-@
competences (not least in the Treaty-making field); the enforcement of an 2
essentially economic supreme law as against inter alia non-economic local
public policies (the States’ usage of their so-called ‘police powers’); and JA< 2,
more.

This makes the US experience the most genuinely EC-like of all the
federal polities that were selected in the preceeding Chapter for compara-
tive treatment. It is obviously of great value that, at the same time, the /
American experience with federalism, constitutionalism and judicial re-
view is the singlemost comprehensively documented and amply canvassed
foreign federal Court experience.> Writing in 1968 about the role of the !
Canadian federal Supreme Court, Paul Weiler observed that

G)";G)

It is only true that we will be decades behind the same course of
developments in our neighbour to the South. There is a favorable cast N
to this situation. We have available to us a significant body of Amer- G
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ican experience, and of jurisprudential reflexion concerning it, which
we can use in intelligently understanding and evaluating the process of
change that the Canadian judicial process is likely to undergo.?

The Interest of this chapter is intimately linked to the finding that Euro-
peans might well make P. Weiler’s words theirs.*

2. The US as the EC Founding Fathers’ Model

Many of the Europeans who were prepared to work for the diminution of
national sovereignties, as a step towards a strong and united Western
Europe, did try various expedients with this goal in sight: the Council of
Europe; the Pleven Plan where a European Defense Community (1954)
was planned; a draft treaty for a European Political Community (1954);
there is also the Western European Union.

The fate of these institutions yielded the insight that there was little
chance of achieving economic integration and political union through direct
attempts to diminish national sovereignty. Accordingly, interest and em-
phasis shifted to economic arrangements which might tend to reduce the
political barriers separating the economies of the participating European
States. Through a solidarité de fait, i.e., supranational regulation of com-
merce among States not yet in a federal union, the polities were supposed to
move in the direction of a more perfect political union.

If the technique, by which the greater unification of the peoples of
Western Europe was sought, was economic, the goal, however, was largely
a political one. Moreover, it was the example, or rather the purported
example, of the free flow of commerce, free of tariff and non-tariff barriers
within and among the States of the American Federal Union, which served
as a prototype for the Common Market of Europe. It is, I submit, fair to
maintain that the example of the quarreling States of the early American
Confederation and the greater Union of those States under the Federal
Constitution from 1787, provided guidelines for many of those who drafted
the European Community treaties.” Times have changed, but much may be
learned about how to attempt avoiding the pitfalls of Balkanization of
commerce and the dangers of the pre-war past which had inspired move-
ment towards unity. ‘Finally, and still more recently’, say Friedrich and
McCloskey in their book, ‘From the Declaration of Independence to the
Constitution’.®

the drafters of a Constitution for a European Community have utilized
the experience of the United States as a measuring rod, by which to test
their own plans and proposals.

(Y
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And in a New Yorker ‘Profile’ for September 22, 1962, it is said

Yet, it was not the German Zollverein that served as a model for the
Common Market. Rather it was the United States of America. Both
Monnet and Hallstein have repeatedly referred to the US as ‘the first
common market’, meaning the customs union among states.’

These declarations cannot be considered decisive. The complex, non-
parliamentary character of the EC and US governmental systems only and,
in addition, a comprehensive empirical fact do, however, equally strongly
suggest that the American experience is the most EC-like. The parallelisms
shall now be documented. Each new subsection below will attempt to make
a similarity or a parallel development transparent.

3. An Overall Judicial Preference for Central Values

One important factor is the overriding judicial preference for values associ-
ated with the central powers.

Professor Freund sums up his review of the United States Supreme
Court’s control of national and state legislation by stating that ‘if judicial
review in a federal system were to be appraised solely on the basis of its
controls of national legislation, the costs in terms of doubt and occasional
delay would outweigh the value,” and concludes ‘. . . that judicial review is
intended preeminently as a restraint on state action.’™

That observation is pertinent to the American experience and it is useful
for my present analysis. It is not of general validity, however, as its author
seems to suggest. Indeed, the path of judicial review under the Canadian
Constitution warrants a diametrically opposite conclusion. And the High
Court of Australia has enforced the Constitution’s economic as well as non-
economic prohibitions with the same zeal against encroachments by both
the central and the state governments. The latter observation basically
pertains also to the West German Constitutional Court.

Only in the US and in the European Community can one correctly argue
that judicial review has functioned preeminently as a restraint on Member
States’ actions.’ Only in these two polities has judicial involvement in
central and local public policy-making under invocation of the constitu-
tional document been markedly biased against parochial interests. One
may also say that judicial review of legislation has functioned primarily as a
guard against unilateral actions taken by the component Parts."

' ik
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4. States’ Rights Movements

Another factor is associated with the prevalence, both in the US and in the
EC, of strong States’ Rights movements.

The US States’ Rights movement had its heyday in the first half of the
nineteenth century. Now, one hundred and fifty years later, Western
European States’ Righters are stirring up controversy over allegedly
mounting EC centralist tendencies. The federal (transnational) courts, as
promotors of centralism and/or integration, became inter alia the targets of
both. It is interesting — and shall now be documented - that the economic,
social and political backgrounds of these movements show many simi-
larities.

First, it should be noted that each of the former English colonies on
American soil which formed the Confederation in 1776 and a more perfect
Union in 1789 has tasted the kind of freedom from a feudal king which
permits a people to form its own destiny according to its own liking. Power
élites were well-established in the thirteen former colonies. A great variety
of economic, political and otherwise vested rights had grown up. Important
economic interests were, for example sheltered from competition from
economic entrepreneurs from other States and from nations abroad by an
encompassing Balkanization of trade and commerce. The great issue of
slavery was unsolved. Indeed, some of the Founding Fathers were slave-
owners themselves. Geopolitical conditions also favored separatism: a
larger number of the men who took part in the Constitutional Convention
in Philadelphia had previously been in Londen more often than in Phila-
delphia!

The concept of state sovereignty competed with centralism for preemi-
nence for many years in Pre-Civil War America; much in the same way as
when present-day Community parochial forces strongly oppose centralist
tendencies. I must, however, first try to explain why, in the first place, the
newly independent States sought together in Confederal (1776) and next in
a federal union (1789).

The Causes For Federalism in the United States'

Most commonly, it is held that one of the more powrful vauses for the
creation of a new Constitution was the economic chaos resulting from the
lack of power for the Congress of the Articles of Confederation to regulate
interstate commerce. In the absence of any central power to abolish tariff
and non-tariff barriers to trade and commerce among the former colonies,
they erected such barriers at their own convenience. This hindered the
development of anything like a single market in which capital, persons,
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goods and services flow freely. Another view is held by Merill Jensen'> who
claims that even more important was the fact that the Confederation was
burdened with debt created in fighting the War of Independence. It was in
debt to the citizens of the several States as well as to nations abroad, and it
lacked, and could not get the power to create conditions under which taxes
could be collected and the debts paid. The Confederal Congress could not
even persuade the States to grant it temporarily (for 15 years) the power to
regulate commerce effectively.

Whether the most inciting cause was deteriorating economic and com-
mercial conditions or war-debts," the opposing forces of federalists and
localists (which has a well known parallel with post WW II European soil)
finally led to the issuance of an appeal for the States to send commissioners
to a convention in Annapolis in September 1786, in order to deal with the
situation. This was, in particular, to try and find the means for improving
the conditions of trade and commerce. Yet, only five States sent delegates
to the Convention in Annapolis.™* These five obviously could not decide
anything of importance. Instead, the delegates requested their respective
States to secure (1) consent for a convention of commissioners to be held in
Philadelphia in May 1787, ‘to devise such further provisions as shall appear
to them necessary to render the Constitution of the federal government
adequate to the exigencies of the Union’, and (2) their adoption by the
Congress and the States.

Following this initiative, the Congress of the Confederation on February
21, 1787 adopted the following resolution:

Whereas there is provision, in the Articles of Confederation and
Perpetual Union, for making alterations therein, by the assent of a
Congress of the United States, and the legislature of the several states;
and whereas experience has evinced that there are defects in the
present Confederation; as a means to remedy which, several of the
states, and particularly the state of New York, by express instructions
to their delegates in Congress, have suggested a convention for the
purposes expressed in the following resolution; and such convention
appearing to be the most probable means of establishing in these states
a firm national government, —

Resolved, that, in the opinion of Congress, it is expedient that, on
Monday second, in May next, a convention of delegates, who shall
have been appointed by the several states, be held in Philadelphia, for
the sole and express purpose of revising the Articles of Confederation,
and reporting to Congress and the several legislatures such alterations
and provisions therein as shall, when agreed to in Congress, and
confirmed by the states, render the federal Constitution adequate to the
exigencies of government and the preservation of the Union.”
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Thus, the Constitutional Convention was launched, from which emerged
the Constitution of 1787 that is still the basic charter of the US federal and
state governments.

The italicized section of the resolution makes it clear, I submit, that the
establishment of a strong Union was not self-evident. Literally, the resolu-
tion merely calls for a revision of the Articles of Confederation. This quite
likely meant something other than the creation of a Federal constitution
which actually emerged. Regardless, the Convention was authorized to
meet on May 2, 1787, in Philadelphia and finally achieved representation
from a majority of the states on May 25. It then began its deliberations.!

5. Early Threats to the Federal Union
5.1. One-State-How-Many-Votes?

In Philadelphia, it became clear from the outset that the States were not to
acquire equal weight in the Government of the Union. On the one hand,
the representatives from the smaller States advocated that as little as
possible should be changed in the existing one-state-one-vote system of the
Atrticles of Confederation. On the other hand, the larger States were, by
and large, in favor of a thorough reform which would enhance their
influence. These positions arose not only from differences of interest but
also from a significant discord among the national feelings of the delegates.
Like the public debate in Denmark would again illustrate 185 years later,
there was a generalized small-State fear in 1787 that they were reduced to
being appendices of the large ones, and the large states would run the
affairs of the central government at their pleasure.!”” Conversely, the con-
cern of the larger states was to avoid having their citizens, which by far
outnumbered those of the smalles ones, should be given less democratic
influence because ten, twenty or one-hundred of the former would only
count as one citizen from the latter."®

A compromise was finally reached. It entailed the creation of the two-
chamber legislative body of the Federal Government. One chamber — the
House of Representatives — was organized as the large States whished, i.e.,
upon a democratic principle of numbers, with direct election. In the other -
the Senate — the States, as such, were to be represented.

In 1787, (very much like in the Community to-day) the States themselves
appointed the officers they wanted to represent their interests in the
Senate. It took a Constitutional amendment to change that system. Today
also senators are democratically elected, following separate and general
elections in each State.?
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A host of factors made the initial compromise possible. Among the most
important were: that the smaller States based their claim on the law as it
stood at the time of the Convention; that the use of force was out of
question; and that the larger States were not at all in favour of a complete
national fusion.

5.2. The Southern Slave States

Another great difficulty which the creation of a more perfect union was
confronted with grew out of the special interests of the slave-holders in the
Southern States. Although the slave legislation of the Southern States has
lost all its contemporary importance, it should not be entirely excluded
from the present context. Indeed, demands for secession as well as the
theory of nullification were, for the first years, supported mainly by the
interests of the slave-owners in not abiding by federal legistation, which
could come to outlaw slave legislation.

5.3. Regulation of Interstate Commerce

Finally, with respect to the urgent question of national regulation of inter-
State commerce, the record shows that every plan put forward at the
Philadelphia Convention included granting wide powers to the Federal
Government to regulate commerce among the several States. No serious
objection was raised to the Commerce Clause as it finally took shape.? It
provides that Congress shall have power ‘to regulate commerce with for-
eign nations, and among the several states and with the Indian Tribes’. This
provision is the Constitutional guarantee of free trade among the States,
and opened the way to the establishment of a single, continental-wide
market.

6. An emerging Federal Government

The Constitution of 1787 thus vested Congress with real lawmaking powers
of its own. It was no longer confined to the passing of resolutions initiated
by the States. Most importantly, its new lawmaking powers made it capable
of creating legislation binding for the citizens of the several States.

In this way the federal government had become a national government in
the sense that, in so far as a subject-matter came within the sphere of its
competences, the political will of the commonwealth constitutionally was
placed above the political will of the constituent parts and of their organs.

The Federal Government was also given its own courts. These were

)( !
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entrusted with the execution of the laws passed by Congress. The US
Supreme Court was created by the Constitution itself and was expressly
authorized to pass judicial review of State-legislation for its constitu-
tionality.?!

However, it is fair to say that the emancipation of the Union from the
State Governments depended heavily upon the ability of the Union to
emancipate itself from the State courts. The same is very much true of the
Western European Community.

7. The Doctrines of State Sovereignty and Nullification

Outside and inside US courtrooms, off and on the State and Federal
benches, checks on federal power have often grown out of a doctrine of
state sovereignty. Those advocating that doctrine are usually called the
States’ Righters; and their movement is the States’ Rights Movement.?

The political premise of the early States” Rights ideology was that there
never has been, either in fact orin law, one people of the United States. The
argument proceeds as follows. The people of each State, without being
bound in any way by the action or the inaction of the other States, decided
for themselves, through their authorized representatives, whether or not
they would accept the draft of the Philadelphia convention. That the
Constitution is a work of States is therefore a fact which cannot be dis-
missed on the plea that the Constitution begins with the words: ‘We, the
people of the United States.” If these words do not contain an evident
falsehood, then must the phrase ‘United States’ be read as ‘States United’;
but they read simply that the States, in order to better protect their
interests, have entered into a new compact to regulate everything in regard
to those matters as to which they wished to form one commonwealth. The
political existence of the Union was not changed. The States were sovereign
afterwards as well as before; and they alone were sovereign because a
partition of sovereignty is impossible from its very meaning.

In legal terms the States’ Rights policies were translated into the
so-called doctrines of nullification which existed in both a compromising
and a radical variant.

According to the former version there was no common judge standing
above the Federal powers and the States. If a conflict of authority broke out
between them, the decisive judgment was left to the States. Each individual
State could decide for itself which rights it had reserved and which had been
given to the Union. If, in the opinion of a single State, the Federal Govern-
ment had exceeded its constitutional authority, that State was justified in
declaring the particular law or the part of it in question to be null and void.
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John C. Calhoun of South Caroline, who developed the doctrine of nul-
lification into a complete system, declared that nullification was an ‘emi-
nently conservative remedy’, and affirmed that it, and it alone, could
prevent the dissolution of the Union.*

A younger school, consisting especially of southern States’ Righters,
stood for a more extreme version of th doctrine. They argued that since the
Constitution is a compact between sovereign States, they have the power to
cut loose from the Union if the compact is broken, which it may be either by
the National government or by the other States. A breaking of the compact
would change from a means of protection and of advancement into a source
of destruction and certain ruin. Sovereignty, they said, is not only indivisi-
ble but it cannot be parted with.

The States, bound only through an act of their own free will, can be
bound only as long as their will does not change, that is, as long as they wish
to be bound. Secession is thus not a right under the Constitution. It is
inherent in the nature of the States wherefore it could not possibly have
been given up by the adoption of the Federal Constitution. The attempt to
prevent the secession of a State by force is not a suppression of a rebellion,
but an international war.?*

The doctrine of nullification originated in the last years of the eighteenth
century. The legislatures of Virginia and Kentucky were the first to pro-
claim the doctrine officially. When the anti-federalists in 1801 gained na-
tional political power, the parties changed standpoints with the federalists
becoming champions of States’ Rights. During the war with England, they
inserted the leading clauses of the Virginia and Kentucky resolutions in
their political manifestoes. It was under pressure of the special interests of
the slave-holders that the concept of State sovereignty was first thought out
to its logical end, and then with terrible zeal transferred from theory into
practice in the Civil War.

The proponents of the doctrines of States’ Rights and of nullification
were defeated in the Civil War. After the war they could not rally decisive
public support anymore. With the political viability of the theories gone,
the victorious North did not even insert a new provision into the Constitu-
tion outlawing the doctrine(s). Since the Civil War it has probably been US
constitutional doctrine that a right of nullification or of secession is non-
existent with or without an express constitutional provision to that effect.
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8. Early Supreme Court Rulings which were not easily Digested

Summing up his analysis of the American Union, Riker observes that

From 1815, the end of the second war with England, to 1865, the end of
the Civil War, the Union was at its weakest. The British failure to
invade successfully removed the threat of foreign war and thus re-
moved one of the original conditions of federation. The failure of
secession, on the other hand, ensured the continuation of the Union.
But in between these two situations, the Union was weak. Quite
probably one of the factors that allowed it to survive was the unantici-
pated income from land sales, which relieved the central government
of the necessity for invading the states for tax purposes.”

The American Union was at its weakest, thus, during a good part of the
reign on the Supreme Court of Chief Justice John Marshall. Acting, as a
rule, on behalf of a unanimous Court, he and his collegues utilized their
judicial power to counterbalance the centrifugal forces prevailing outside
the courtrooms.

The following review deals for the most part with judicial battles fought
during Marshall’s time as Chief Justice. These cases thus illustrate both the
kinds of problems which typically came up for judicial resolution and the
judicial resolutions offered to them and the reactions of society to an
activism which is perceived as widely bypassing what the American polity
assumed that the Supreme Court had been created to grapple with in terms
of policy.

The selected cases deal with the following: (1) the right of the federal
government, and especially the US Supreme Court, to set aside a State Law
as unconstitutional under the federal Constitution. This became one of the
major constitutional bones of contention; (2) the constitutional struggle
over the reach of the ‘necessary and proper’ clause of the US Constitution
(Section 8 para 18). Closely associated with the concept of implied powers,
this quarrel finds its obvious parallel in Post WW II European soil in the
debate over the reach of Article 235 and the existence of vast EC implied
powers, and (3) the US Supreme Court’s power to pass review of the acts of
Congress for their constitutionality, which power has been disputed.

8.1. Judicial Invalidation of State Laws
(a) Introduction

The history of the struggle of American courts and legislatures against the
Supreme Court’s power to hold a State law to be unconstitutional and
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invalid, represent, as said, a good deal of potential interest for the present-
day European Community. Although that power was granted the Supreme
Court under the 25th Section of the Judiciary Act of 1789 and 1860, the
courts of seven States denied it the right to decide cases or writs of error to
State courts.

The US Constitution warrants, it is generally believed, the US Supreme
Court to set aside a State law repugnant to the Constitution. Much of the
unrest and dispute to which the US Supreme Court’s early decisions
whereby local laws were declared to be unconstitutional gave rise, was
thus, one may say, generated by the Court’s efforts to translate the constitu-
tional rule to political fact.

The Constitution does not, in contrast, lay down in unambiguous lan-
guage that the Supreme Court has a title to invalidate a congressional legal
enactment contrary to the Constitution. It required Chief Justice Mar-
shall’s opinion for a unanimous Court in Marbury v Madisor to translate
that constitutional principle into political fact. Marshall said that he found it
in the Constitution. That view by far was not uninamously shared at the
time; see quotation from Marbury below in text to fn. 51 and Chapter 8§,
section 3, for further developments on the Supreme Court’s power to
invalidate acts of Congress.

The States were Virginia, Ohio, Georgia, Kentucky, South Carolina,
California and Wisconsin. The legislatures of six of these States (excluding
California) and those of Pennsylvania and Maryland, formally adopted
resolutions or statutes against the power of the Supreme Court. Bills were
also introduced in Congress aiming at revoking the Court’s power of
judicial review.

(b) The First Conflict

The first collision between a State Court and the United States courts
occurred in Pennsylvania in 1798. Here the Supreme Court of that State, in
Respublica v Cobbett®, through its Chief Justice McKean, refused to allow
the removal of an action to the Federal Circuit Court, saying;:

If a State should differ with the United States about the construction ‘of
the powers granted by the Constitution’ there is no common umpire
but the people who should adjust the affair by making amendments in
the constitutional way, or suffer from the defect ... There is no
provision in-the Constitution that in such a case the judges of the
Supreme Court of the United States shall control and be conclusive.”

Only a few years later, in a speech in the House of Representatives in 1802,
Nathaniel Macon of North Carolina said:
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We have heard much of the judges and the necessity of their indepen-
dence. I will state one fact to show that they have power as well as
independence. Soon after the establishment of the federal courts, they
issued a writ . .. to the Supreme Court of North Carolina, directing a
case then pending in the State courts to be brought into a Federal
Court. The State judges refused to obey the summons and laid the
whole proceeding before the Legislature, who approved their con-
duct.”®

The Judge Peter’s case. In 1809 Pennsylvania came into still more serious
judicial conflict with the Federal Judiciary. In US v Judge Peters,” on an
application for mandamus to the United States District Court, Chief Justice
Marshall stated that ‘with great attention and with serious concern’ the
Court had considered the facts which showed that the State of Pennsylvania
had enacted a law directing its officials to disregard ‘any process whatever
issued out of any Federal court’ in relation to the matter at issue. If a State
legislature had the power to annul judgments of Federal Courts, he said,

it would make the Constitution itself a solemn mockery; so fatal a
result must be deprecated by all, and the people of Pennsylvania not
less than the citizens of every other State, must feel a deep interest in
resisting principles so destructive of the Union and in averting con-
sequences so fatal to themselves.

The State’s troops were in fact actively arrayed against the service of the
Federal writ. Later Pennsylvania accepted the Supreme Court’s ruling.
However, the State’s Legislature then moved to pass, on April 3, 1809, a
resolution calling for an amendment to the Constitution establishing an
‘impartial tribunal to determine disputes between the General and State
governments’. The other States were invited to join in bringing about such
an amendment. Pennsylvania met with no support, however, and resolu-
tions of disapproval of this proposition were passed by the Legislature of
Tennessee, New Hampshire, Vermont, Kentucky, New Jersey, Maryland,
Ohio, Georgia, North Carolina and Virginia.* Indeed, in its reply Virginia
declared that

a tribunal is already provided by the Constitution of the United States
(to-wit, the Supreme Court) more eminently qualified to decide the
disputes aforesaid in an enlightened and impartial manner than any
other tribunal which could be created.

This attitude of Virginia in 1809 is especially noticeable in view of its
leadership in attacks on the Court seven years later.
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8.2. The Constitutional Quarrel over the Reach of the ‘Necessary and
Proper’ Clause of the Federal Constitution

Intimately related to the attacks on the power which the Court claimed for
itself to review State-legislation were the attacks which stemmed from the
manner in which the Court construed the Federal Constitution. This was
nearly always perceived to be against the States’ interests. During the
formative years of the American union it was, in particular, the issue of the
legislative reach of the ‘Necessary and Proper’ Clause of the Federal
Constitution which often hit the headlines of contemporary press. This
Clause says that Congress shall have power

to make all laws which shall be necessary and proper for carrying out
the foregoing powers, and all other powers vested by this Constitution
in the Government of the United States, or in any department or
Officer hereof (Section 8 paragraph 18).

The ‘foregoing powers’ are the enumerated powers which the Constitution
vests in the Congress. According to the 10th amendment all powers which
are not delegated to the Federal government are retained by the States.

The United States’ bank. As early as in US v Fischer’? (1805), Marshall
briefly expounded his views about the reach of the ‘Necessary and Proper’
clause. However, it was an opinion he gave fourteen years later, for the
Court of McCulloch v Maryland® (1819), that unleashed a political storm.
The issue of the case was whether the Federal Constitution empowered-
Congress to create a United States Bank. Such a Bank had not been created
until just prior to the turn of the century when the Federalists still com-
manded a majority in Congress. When the bank’s charter expired in 1811,
Congress renewed it.

In the meantime, the Bank had set up a branch in Baltimore, Maryland.
The State of Maryland required all banks not chartered under the laws of
that State to pay a tax on each issuance of bank notes. McCulloch, the
cashier of the Baltimore branch of the United States bank, issued notes
without complying with the Maryland tax law. In order to recover penal-
ties, action was brought on the part of Maryland.

Thereby, the scene had been set for the constitutional struggle over the
correct interpretation of the ‘necessary and proper’ clause. This struggle
marked the American society for quite some time and was fought both
inside and outside of the court rooms.

An early interpretation of the ‘Necessary-and-Proper’ Clause, favoura-
ble to the States, is given by Thomas Jefferson who was later to become
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President. He argued that the clause means that only legislation which a
proper exercise of the enumerated powers makes it absolutely necessary to
enact, is authorized. The opposite view was taken by a contemporary to
Jefferson, Alexander Hamilton. He defended the view that as soon as
Congress deems that a particular piece of legislation is necessary for the
execution of the enumerated powers, the ‘Necessary-and-Proper’ Clause
authorises Congress to enact it.3

It should be noted that the year 1819 (when McCulloch came up for
decision) was extraordinarily laden with State-federal tensions. Several of
these led to bitter attacks on the Supreme Court.

The most violent anti-Court outbursts occurred in February of 1819, on
the occasion of the question before the Supreme Court of whether the
States had power to pass bankruptcy laws. That was in Sturgis v
Crowninshield.* On February 17, 1819, Chief Justice Marshall gave the
Court’s opinion, which at the time was reputed to have ruled that only the
National Government had the constitutional power to enact such laws, and
that, hence, the States lacked that power. Later it was revealed that these
first reports of the decision were inaccurate and exaggerated. In reality the
Court had only held to be unconstitutional such State bankruptcy laws that
discharged contracts entered into before the passage of the law. However,
the erroneous news of the decision caused great unrest throughout the
country. Justice Johnson of the US Supreme Court later referred to that
unrest in Cook v Moffatt (1847) by saying ‘The decision . . . took the States
and the profession by surprise. It was a matter of astonishment that up to that
time the States had all been wrong.’*

McCulloch v Maryland. While the protests against this alarming decision
were still resounding, the Supreme Court, on March 6, 1819, rendered its
decision in McCulloch v Maryland. On a writ of error it reversed the
Maryland Court of Appeals and invalidated the State statute authorizing
taxation of the Bank of the United States.

John Marshall, in his opinion for a unanimous Court, said that

the US Constitution empowers the government with the right to lay
and collect taxes; to borrow money; to regulate commerce; to declare
and conduct war; and to raise and support armies and navies.

By incorporating the Bank, Congress was ‘only creating the means to
obtain the goals of the enumerated powers’.

In a language similar to that of later EC-Court opinions, the US Supreme
Court declared that if Maryland or any other State could regulate the laws
of the Federal Government at their own pleasure, then the Constitution

)9
(.
SIy- 2



129

and the Federal laws would soon lose their real significance, which was to
constitute the supreme law of the land. Marshall especially said

Let the end be legitimate, let it be within the scope of the Constitution,
and all means which are appropriate, which are plainly adapted to that
end, which are not prohibited, but consistent with the letter and the
spirit of the Constitution, are constitutional.

He went on to say that when Maryland taxed the operations of the Federal
Government it acted upon institutions created not by their own constitu-
ents but by people over whom they could claim no control. ‘The power to
tax’, he said, ‘involved the power to destroy’. Such a tax could, in fact, be
used to destroy an institution vitally necessary to carry out the operations of
the Federal Government. Therefore, the tax law was held unconstitutional
and void.

The decision at once aroused very bitter opposition on the past oppo-
nents of Federal jurisdiction. On March 13, 1819, the Niles Register said

A deadly blow has been struck at the sovereignty of the States.

The Richmond Enquirer said

If such a spirit as breathes in this opinion is forever to preside over the
Judiciary, then indeed it is high time for the State to tremble.

Chief Justice Marshall wrote to Associate Justice Story on March 24, 1819

Our opinion in the Bank case has roused the sleeping spirit of Virginia,
if indeed it ever sleeps. It will, I understand, be attacked in the papers
with some asperity; and as those who defend it never write, for the
public, it will remain undefended and of course be considered damna-
bly heretical;

and on May 27, 1819 he wrote

This opinion in the Bank case continues to be denounced by the
democracy in Virginia.

In the legislature of Virginia a resolution was introduced on December 22,
1819 calling on the State’s Senators to procure a Constitutional amendment
to create a special tribunal

for the decision of questions, in which the powers and authorities of the
General Government and those of the States, where they are in
conflict, shall be decided.¥
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The Second Round of the Bank Battle. If the Jeffersonians thus lost the first
round of the bank battle, they heavily criticized the Supreme Court’s broad
construction which they believed to represent unlimited possibilities for
enlarging and strengthening the powers of the central government at the
expense of the States. When Jefferson, however, became president and
made the Louisiana purchase, he used the Marshall-Court’s broad inter-
pretation of the Necessary and Proper Clause to defend the constitu-
tionality of the purchase. Ironically, Jefferson took a kind of revenge in
1837 when he had legislation enacted abolishing the United States Bank.*

8.3. Attacks on the Supreme Court’s Jurisdiction Continue

Ohio. The next State to contest the jurisdiction of the Supreme Court was
Ohio. Very early in its history, the Legislature of that State had expressed
its general opposition to the doctrine of judicial review of legislation. It
had, in fact, in 1807-08 attempted to impeach two judges of its own
Superior Court for having set aside an Ohio statute. Now, followingMc-
Culloch v Maryland (1819), Ohio State officials refused to abide by an
injunction issued by the Federal Circuit Court, declaring an Ohio-Statute
invalid for taxing banknotes of the Bank of the United States. This decision
was brought before the US Supreme Court under name of Osborn v Bank
of the United States.® Chief Justice Marshall vigorously asserted the Court’s
constitutional jurisdiction in a noted opinion from 1824.

However, as early as 1820, the Legislature of Ohio had adopted formal
resolutions explicitly refusing to allow that the State was bound by Mc-
Culloch-doctrine. The State denied

that the Federal courts are exclusively vested with jurisdiction to
declare in the last resort the true interpretation of the Constitution of
the United States.

In protest, Ohio reasserted the Kentucky nullification resolutions of 1798
and 1799. Copies of the Ohio resolutions were transmitted to Congress and
to various States. No State except Kentucky endorsed the resolutions.
Massachusetts passed resolutions in 1822 specifically upholding the power
of the Supreme Court under the Judiciary Act.* Congress took no action.

Virginia. Virginia was the next State to move against the Supreme Court.
The cause of protest was the Court’s assumption of jurisdiction in Cohens v
Virginia¥ which involved a criminal prosecution of the Cohen brothers for
selling federally sanctioned lottery tickets in violation of a Virginia state
statute. Chief Justice Marshall again based his arguments on the need for
national unity:
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That the United States form, for many, and for most important pur-
poses, a single nation, has not yet been denied. In war, we are one
people. In making peace, we are one people. In all commercial regu-
lations, we are one and the same people. In many other respects, the
American people are one; and the government which is alone capable
of controlling and managing their interests in all these respects, is the
government of the Union . . . States are constituent parts of the United
States. They are members of one great empire — for some purposes
sovereign, for some purposes subordinate.

In Marshall’s opinion, the states are clearly subordinated to the federation
in instances where the federal government has acted.*

Provoked hereby, the Virginia Legislature passed a decision on February
19, 1821 denying appellate jurisdiction in the US Supreme Court and saying
that that Court had

no rightful authority under the Constitution to examine and correct the
judgment for which the Commonwealth has been ‘cited and admon-
ished to be and appear at the Supreme Court of the United States’ and
that the General Assembly do hereby enter their most solemn protest
against the jurisdiction of that Court over the matter.

The Legislature further declared that counsel who were to represent the
State before the Court

be limited (in sustaining the rights of the State and in the discharge of
the duties required of them) alone to the question of jurisdiction; and if
the jurisdiction of the Court should be sustained, that they wiil con-
sider their duties as at an end.

The Richmond Enquirer endorsed these resolutions vigorously, saying that
they presented

one of the most important questions in the whole range of the judiciary
department. The principle which it asserts seems to be essential to the
existence and preservation of State rights and the true foundation of
our political system.

The case was argued in the Supreme Court on motion to dismiss the writ.
Chief Justice Marshall gave his decision on March 3, 1821 upholding the
supremacy of the US Supreme Court on appeals from State Courts in
criminal as well as civil cases when any federal question was involved. The
decision caused grave concern for the proponents of States’ Rights. At once
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it became a flaming political issue. Niles Register, on March 17, 1821, thus
said
We had no manner of doubt that the State Sovereignty would be taught
to bow to the Judiciary of the United States. So we go. It seems as if
almost everything that occurs has for its tendency that which every
reflecting man deprecates.

The Governor of Virginia, in his message to the Legislature in December,
1821, called its attention to the ‘encroachments of the Supreme Court’. A
resolution in the House of Delegates of Virginia, calling for a constitutional
amendment to deprive the United States Supreme Court of its power to
pass on the validity of State statutes, failed to pass, in February, 1822 by a
very small majority; and a bill was actually introduced in Congress by a
Virginia Representative in April, 1822 for the repeal of the 25th Section of
the Judiciary Act.

South Carolina. South Carolina now joined in the assaults on the Supreme
Court. In 1823, Associate Justice William Johnson of the United States
Supreme Court, himself a native South Carolinian, held that the statute of
that State dealing with the entrance of free Negroes was unconstitutional.
In his decision in this case in the Circuit Court — Elkinson v DeLiesseline*} —
he turned, in fact, a deaf ear to the pleas for the denial of the right of the
federal courts to rule on State statutes, saying

The plea of necessity is urged, and of the existence of that necessity, we
are told, the State alone is to judge. Where is this to land us? Is it not
asserting the right in each State to throw off the Federal constitution at
its will and pleasure? If it can be done as to any particular article, it can
be done as to all; and like the old confederation, the Union becomes a
mere rope of sand.

Then in 1824, the Legislature of South Carolina adopted resolutions similar
to those of Ohio (1820), Kentucky and Georgia (1823). It firmly denied the
jurisdiction of the Federal Court. The Niles Register viewed with alarm the
‘unhappy collision’ that was likely to result between the Federal Govern-
ment and the State. In an editorial from December 1824, the newspaper
endorsed the plan already suggested in Congress to transfer appellate
jurisdiction in such cases to the Senate of the United States.*

Kentucky. On March 5, 1821, the Supreme Court, in Green v Biddle,* an
appeal from the Federal Circuit Court and therefore not raising the writ of
error to the State court issue, held unconstitutional the Kentucky ‘occupy-
ing claimant’ statutes. Kentucky considered these laws to be vitally neces-
sary for the protection of its landowners. The background was the inor-
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dinately intricate system of land titles in that state. The Supreme Court’s
decision therefore aroused wild excitement and the State of Kentucky now
joined Virginia, Ohio and South Carolina in an attack on the Supreme
Court.

Martin v Hunter’s Lessee (1816) and Aftermath

In what preceeds, it can be seen that opposition to John Marshall’s Su-
preme Court, and to the bold expansion of the powers of the federal
government, with which it was identified at the expense of those powes of
the States, was both forceful and widespread. One of the most virulent
conflicts broke out between the State of Virginia and the Court in the
aftermath of Martin v Hunter’s Lessee (1816).% Since then every case of
State Court opposition to the Supreme Court’s judicial review of State laws
has, in one way or another, been based on this clash.

The Virginia State Courts were not fighting for abstract principles of law
or States’ Rights. The real bones of contention were issues such as threats to
immense landed property values; the Virginia Confiscation Acts; the un-
popular British Debts Treaties; the personal fortunes of John Marshall and
his relations with his political rival, Judge Spencer Roane; and the resent-
ment towards a decision in favour of British claimants in a country which
had just emerged from a second war with England.*

Directly at issue was the title to certain rich timber and tobacco lands on
the Potomac River in Shenandoah County and the Northern neck of
Virginia. These tracts of land had formerly belonged to Lord Fairfax who
had died in 1781 in England, devising his Virginia estates to his nephew,
Denny Martin. However, under the claim of having confiscated the estates
in 1777, the State of Virginia granted a part of the land in 1789 to a certain
David Hunter. He brought an action in ejectment against Martin in the
Winchester District Court in Virginia in 1791. He based his claim principally
on the original allegedly invalid title of Lord Fairfax, secondly on the
confiscation by Virginia, and thirdly on the alleged inability of an alien to
devise land to another alien.

John Marshall (the later Chief Justice) was counsel for Martin in the case.
In April of 1794, the District Court rendered a decision in favor of the
Fairfax claimant, whereafter the case was appealed to the Virginia Court of
Appeals. Here it was argued in May of 1796. In December of the same year,
Marshall, still a member of the Virginia Legislature, secured the pasage of
an Act confirming a compromise of the Fairfax claims entered into between
the State and the Fairfax purchasers. Following this, each party relin-
quished certain tracts of lands. The Act specifically recited that Marshall
had ‘become one of the purchasers of the lands of Mr. Fairfax, and
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authorized to act for them all’. In 1801, Marshall became Chief Justice of the
United States.

Eight years later, in 1809, the case of Hunter v Fairfax’s Devisee*® was
argued for the second time in the Virginia Court of Appeals. Thirteen years
had elapsed since the first argument there. The delay was apparently due to
the fact that it was supposed that the Legislative compromise had settled
the whole affair. A decision of the Virginia Court of Appeals was rendered
by Judge Fleming and Judge Spencer Roane (1810) — the latter a bitter anti-
federalist. A son-in-law of Patrick Henry, he was hotly opposed to Marshall
in politics.

Roane’s opinion sustained the claimant Hunter; it demolished the Fair-
fax title and condemned those who had failed to abide by the compromise
(including Marshall himself). The importance of the case was such that an
action for a writ of error was at once brought in the United States Supreme
Court. The record of the case was certified by the Virginia Court of
Appeals in response to the Federal writ without the slightest demur to the
power or jurisdiction of the Federal Court to issue such a writ.

The lack of opposition by the State Court was probably due to the fact
that it was this very year when the Virginia Legislature had expressly
refused to join with Pennsylvania in its attack on the Supreme Court, and
had expressly resolved that the Supreme Court was eminently qualified to
adjudicate questions arising between the State and the Federal Govern-
ment.

The case was argued in the United States Supreme Court under the name
of Fairfax’s Devisee v Hunter’s Lessee* in the Spring of 1812, i.e., before the
outbreak of war with Great Britain. Chief Justice Marshall and Judge
Bushrod Washington (both of Virginia) were absent at the time of argu-
ment. No opinion was, however, given before the end of the next term
(March, 1813). In other words, the Court took over a year to consider this
case. The opinion was written by Judge Story with Brockholst Livingston
and Gabriel Duvall concurring and Judge William Johnson dissenting.
Chief Justice Marshall and Judge Todd were absent. Since Judge Wash-
ington had been absent at the time of the argument, the opinion appeared
as that of a minority of the Court — of three out of seven. Under these
circumstances, the decision, which reversed the judgment of the Virginia
Court of Appeals, was not likely to command great respect in Virginia;
even if the jurisdiction of the Supreme Court under the 25th Section of the
Judiciary Act to rule at all had been taken for granted. Such jurisdiction
was, however, far from being freely accepted. Indeed, when the United
States Supreme Court issued its mandate, the Virginia Court of Appeals
refused to abide by it; see Hunter’s Lessee v Martin Devisee of Fairfax.
Joining his Brethren who declared that ‘obedience to the mandate ought to
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be refused’, Judge Roane said that ‘“This Court is both at liberty and is
bound to follow its own convictions on the subject. ‘“The Virginian Court
further said

The Court is unanimously of opinion that the appellate power of the
Supreme Court of the United States does not extend to this Court
under a sound construction of the Constitution of the United States; —
that so much of the 25th Section of the Act of Congress to establish the
judicial courts of the United States as extends the appellate jurisdiction
of the Supreme Court to this Court, is not in pursuance of the Constitu-
tion of the United States; that the writ of error in this case was
improvidently allowed under the authority of that Act; that the pro-
ceedings thereon in the Supreme Court were coram non judici in
relation to this Court; and that obedience to its mandate be declined by
this Court.

The refusal of the Virginia Court of Appeals was brought before the United
States Supreme Court in 1815. The decision was not rendered until the next
term in 1816. Five judges, in an opinion written by Judge Story, unan-
imously sustained the power of the Supreme Court to decide cases on writ
of error to the highest State Courts, and upheld as constitutional the
Judiciary Act in this respect. The two Virginia judges, Marshall and Bush-
rod Washington, did not sit. Story said that the questions involved

are of great importance and delicacy; perhaps it is not too much to
affirm that upon their right decision rest some of the most solid
principles — principles which have hitherto been supposed to sustain
and protect the Constitution itself;

He expressly noted that the opinion had

been weighed with every solicitude to come to a correct result, and
matured after solemn deliberation.

By avoiding issuing a compulsory process to the Virginia Court of Appeals,
the Supreme Court did not go to an extreme. It confined itself to exercising
the right, expressly given to it by the Judiciary Act, to issue its mandate
directly to the inferior District Court of Virginia.
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9. More recent Court Battles
9.1. Introduction

Court battles did not come to an end with the clash over Hunter’s Lessee.
Each generation of Americans is said to have fought out a quarrel over the
role of the US Supreme Court in the American federal polity.*

As said above, it required a Marshallian opinion for the Supreme Court
(Malbury v Madison (1803)"! before the principle of judicial review of the
Congress’ legislative acts was established, in theory at least. As a matter of
fact, that power to invalidate was sparsely used for a long time.

The Marbury-decision grew out of the following situation. In compliance
with an Act of Congress of February 1801, an act revising the federal judicial
system, President Adams appointed Mr. Marbury Peace Justice for the
county of Washington D.C. The President having signed the appointment
and the seal of the US having been affixed to the act, the latter nonetheless
never reached Mr. Marbury. It was held back by Mr. Madison, Secretary of
State under president Jefferson who had succeeded president Adams
shortly after the appointment letter had been signed.

Mr. Marbury brought an action in federal court against Madison, claim-
ing that the Court should order the defendant to deliver the said letter. The
Judiciary Act of 1789 in Section 13 provided for the issuance of the neces-
sary writ of mandamus.

Marshall’s opinion in Marbury has since been considered a masterpiece
of judicial statesmanship. On the one hand, he found that the Supreme
Court had power to pass review of the constitutionality of Section 13 of the
Judiciary Act of 1789. This was in itself a bold judicial move since it was
hotly disputed at the time whether or not the Court held that power under
the Constitution. Marshall, however, made it extremely difficult for the
Administration to criticize the Court for that because he used the power of
judicial review to set aside Section 13’s provision about writs of mandamus.
He declared, therefore, that the Court could not give judgment as re-
quested by Mr. Marbury. Hence, it satisfied the Administration’s desire not
to appoint Mr. Marbury while using the occasion to affirm that the Court
could pass review of the constitutionality of Acts of Congress.

It is no secret that the European Court, at various occasions, has de-
ployed similar tactics in order to affirm legal principles not generally
accepted at the time of the ruling. One sees, for example, the Court using
that tactic in Continental Can where it found for the Commission on the
level of principles (the existence in the Treaty of a Community title to
control mergers) while it acquitted the defendants in the case from having
to abide by the Commission’s exercise of that power against them.
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The give and take tactics were also employed in ERTA. There the Court
affirmed that whenever the Community had exercised an internal regula-
tory power to lay down common rules, the Treaty empowered the Commu-
nity to act in the same area regarding third states and international organis-
ations. The Court so ruled despite the silence of the Treaty and against the
interpretations defended by the Council and several Member States. Yet,
on the concrete level, the Court found for the Council and State interests by
ruling that the Member States were entitled to sign the European Road
Transport Agreement (draft treaty) because the other High Contracting
Parties had negotiated the draft treaty with them and expected them to sign
and ratify.>?

After the Civil War judicial policymaking developed in two directions, in
two different phases.

The first phase of Post Civil War judicial policymaking was the Court’s
fight against all types of progressive government which peaked in the New
Deal clash. That was characterized by judges being, in fact, an arm of the
business community and their minions in the political branches of govern-
ment.

9.2. When the ‘New Deal’ Was Struck Down

In the modern meaning, the archetypical case of judicial policymaking is the
case where the Supreme Court of the United States opposed President F.D.
Roosevelt’s ‘New Deal’ legislation. The ‘New Deal’ legislation was a series
of a social policy-enactment of the American Congress by which the
Federal government sought to fight the socially unacceptable consequences
of the world economic depressions of the 1930s. It is well known that the
Supreme Court struck down these enactments one by one for being uncon-
stitutional, with varying Constitutional Clauses being invoked. In essence,
however, it is generally believed that the statutes were invalidated because,
in the view of a majority of five judges — out of nine members of the Court -
the acts were based on social policy conceptions which were in contrast with
the conservative political beliefs of the judges.

Incidentally, among the members of the majority were several judges
who were born around the mid-19th century as sons of wealthy families. If
for no other reason, their age and social background made them natural
opponents to Roosevelt’s dynamic ‘New Deal’ social policy. Thus, the
conflict was one of legal conservatism, as embodied in the members of the
majority, against progressive political dynamism.

In this constellation I believe that the notion of ‘government by judges’
was reintroduced into modern terminology.

So, the battle between politics and constitutional law continued. When in
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1935 Roosevelt’s National Industrial Recovery Act (NIRA) had been de-
clared unconstitutional in Schechter Poultry Corporation v US-case,** the
President urged the Federal Congress to enact — this time for the Coal
Industry only — a new NIRA-like statute. In the face of claims among
members of Congress that the new Act would be unconstitutional under the
Schechter-doctrine, Roosevelt defended his move by saying that given its
evident social benefit, every doubt as to the Constitutionality of the pro-
posed Act ought to weigh in favour of the draft legislation. Thereafter the
statute was made law, only to be struck down within a year as invalid by the
Supreme Court in Carter v Carter Coal Co (1936).

However, when the Court’s stable five-to-four majority continued to
strike down Roosevelt’s New Deal Legislation as unconstitutional, Roos-
evelt asked Congress to give him the power to enlarge the Court with one
new member for each of the justices who was more than seventy years of
age. Five were in fact that old. By nominating five justices he would, and
this was of course the thrust of his plan, be able to change the majority of
the Court. This, in turn, would ensure that another round of politically
progressive New Deal Legislation could withstand new legal attacks against
it before the Federal courts. The plan failed, however, because of strong
opposition to it both in Congress — and outside.®

9.3. The Court Reverses ltself

To end the story, it should be added that within another year similar
legislation was upheld as Constitutional in the National Labor Relations
Board (NLRB) v Jones and Laughlin Steel Corporation,> the decision
being from 1937. The dramatic shift came about when one of the associate
justices decided to vote with the heretofore minority of four justices, thus
ensuring in NLRB v Jones a five-to-four decision in favour of Roosevelt’s
legislation.

[t has never become known whether it was the Court-Packing plan that
threatened Justice Roberts so that he changed sides — or whether he simply
became convinced that new times had brought about new needs. In any
event, he suddenly began to vote for the legislative policy orientation which
he had constantly and routinely rejected as unconstitutional until a few
months earlier. Another possible reason is that he might have also felt that
the highpowered political attacks on the Court’s authority were more
damaging to the Court than giving in to the democratically elected Execu-
tive Branch of Government would be.

Whatever the reasons, four years later United States v Darby" expressly
overruled the Carter v Carter Coal Co-doctrine. This time associate Justice
Stone apparently spoke for a unanimous Court: the Court’s policy switch
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followed sustained and forceful negative feedback concerning the major-
ity’s conservative activism.

9.4. The Bill of Rights Activism of the Warren-Court

The second phase began after the justices had stripped themselves of the
century-old role as defenders of finance-capitalism. It was characterized by
the Court’s extension of constitutional protection of fundamental rights
and liberties to all Americans and its expansion of the range of material and
procedural protection. This activism, although pursued under the aegis of
the Bill of Rights, shall be illustrated briefly here by the Public School
Desegregation cases. Also, on that occasion State legislatures joined the
courts in their attacks on the Supreme Court.

The first important ruling by the Supreme Court involving equal edu-
cational opportunities was Brown v Board of Education of Topeka (1954).
It was handed down after a series of cases went to the Supreme Court from
the States of Kansas, Virginia and Delaware. All of the cases involved the
same basic problem, i.e., Negro minors who through their legal representa-
tives were seeking the aid of the courts in obtaining admission to the public
schools of their respective communities on a non-segregated basis. There-
fore they were all determined by the Supreme Court in one decision, with
the Kansas case taken as the nominal leading case.

Brown v Board of Education. The question that was put before the Su-
preme Court was whether segregation of children in public schools solely
on the basis of race deprives the children of the minority group of equal
educational opportunities, even though the physical facilities and other
tangible factors might be equal.

In an opinion for a unanimous court, Chief Justice Warren first pointed
out that intangible factors involved in the separation of students of similar
age and qualifications solely because of their race needed very conscious
consideration. He went on to say that

such segregation of white and black children in public schools has a
detrimental effect upon the coloured children, an impact that is greater
when it has the sanction of the law. ... It generates a feeling of
inferiority as to their status in the community that may affect their
hearts and minds in a way unlikely ever to be undone . . . We conclude
that in the field of public education the doctrine of ‘separate but equal’
has no place. Separated educational facilities are inherently unequal.
Therefore, we hold that the plaintiffs and others similarly situated for
whom the actions have been brought are, by reason of the segregation
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complained of, deprived of the equal protection of the law guaranteed
by the Fourteenth Amendment.

Conference of State Chief Justices. When the Supreme Court thus declared
Jim Crow to be dead, the attitudes of many southern judges did not
perceptably change. Both on and off the Bench they were among the
leaders of a movement of defiance. In court, their opposition to the high
Court’s rulings was mainly channeled through the following devices: (1) a
refusal to expand the School decision to other areas; (2) upholding the
constitutionality of State efforts to evade compliance; and (3) in line with
the State Chief Justices censure, balking the US Supreme Court decisions
in related areas of race and federal-state relations.

In 1958, southern judges took the initiative which ultimately led the
Conference of State Chief Justices to solemly condemn the action of the
Supreme Court. In a sharp accusation they asserted that the Supreme Court
was usurping state judicial power by confusing their own policy views with
constitutional commands. It is noticeable that the Conference chose to
launch this attack at the strategic moment when congressional assaults on
the Supreme Court had reached a climax. The southern judges also lended
their moral support and, one may guess, perhaps legal advice to southern
political leaders. Yet, when pressed, no state supreme court has failed to
concede that the School Desegregation Cases are the law of the land and
binding on lower courts.¥

The Hawkins-case® illustrates a combination of these resistance meth-
ods. The School Segregation decisions of 1954 seemed to spell final victory
for a Negro named Virgil Hawkins who, for over five years, had been
seeking admission to the University of Florida law school. A week after
Brown v Board, the Supreme Court sent the Hawkins case back to the
Florida supreme court for reconsideration in light of the public school
decisions. The Florida high court did reconsider and declared: ‘We deem it
to be our inescapable duty to abide by this decision of the United States
Supreme Court interpreting the federal constitution.” A majority of the
state justices, however, felt that ‘sound judicial discretion’ required them to
withhold issuance of a mandamus requiring immediate admission, in order
to determine the effects of integration at the university.

Disappointed at this further delay, Hawkins took his case back to the
Supreme Court, which entered a new order stating that the factors it had
spelled out to allow delay in desegregating grammer and high schools did
not apply at the professional school level. Once again the case went back to
Florida supreme court, and once again that tribunal, via three opinions for
the majority and two for the dissenters, interpreted its way out of ordering
Hawkins’ immediate admission. The majority expressed a belief, based on
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the report of a special commissioner, that violence would be the result of
even limited integration of the law school. The opinion added

we cannot assume that the Supreme Court intended to deprive the
highest court of an independent sovereign state of one of its traditional
powers, that is, the right to exercise a sound judicial discretion as to the
date of the issuance of its process in order to prevent a serious mischief.®

10. Constitutional Amendments to Overturn Court Rulings

Other dramatic events included the overturn of supreme judicial decisions
by means of Constitutional amendments. This happened in Chrisholm v
Georgia® (where the Court had admitted a case on its docket and decided it
against Georgia, against the protest of that State that a citizen of another
State could not sue it in the Federal Courts). By the 11th amendment it was
decreed that the judicial power of the US shall not be construed to extend to
any suit in law or equity against a State by citizens of another State or by
citizens of any Foreign State. Constitutional amendment was also the
response to the Court’s decision in Pollock v Farmers’ loan® which led to
the 16th amendment; the question related to whether or not a particular
levy was a constitutionally prohibited direct State taxation.

Similar reactions were provoked by the Warren Court’s activism in
favour of fundamental rights and liberties. In recent years, the Council of
State Governments have proposed, and a number of State legislatures have
approved, three constitutional amendments for submission to Congress in
order that they might be presented to a national convention and submitted
to the states for ratification. These proposed amendments would (1)
establish a supreme court of the States, with authority to decide any case
involving an alleged infringement of States’ rights; (2) remove the issue of
State reapportionment from the Federal courts and from the equal protec-
tion guarantee of the Federal Constitution; (3) set up a new procedure for
amending the Constitution, bypassing Congress entirely and enabling two-
thirds of the State legislatures to propose an amendment and three-fourths
to ratify it without any participation at the National level. And, in Oregon v
Mitchell5* a badly divided Court invalidated an act of Congress reducing the
voting age in state elections to 18 years. Within six months, the 26th
amendment, designed to overturn the decision, was submitted by Congress
to the states and ratified.
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11, Is there a Good Comparative Case?

I submit that the answer to the question of whether there is a good
‘comparative case’ must be in the affirmative. It is the focus of the present
study on judicial techniques and case-processing methods in the wake of an
increasing social indigestability of pro-central government judicial activism
which makes the recourse to a comparative study inviting; and promising of
new insights to be gained about the workings of judicial government and
the impact of activist judges. It is from learning about how other high
federal courts managed to overcome criticism and attack from countervail-
ing powers for an activism occasionally running wild that the student of the
Community Court may refine his analysis of integration activism and
society’s increasing unwillingness to abide by the laws and policies pro-
moted by courtroom government.

One may also put the findings in the following way: the comparative
material found strongly supports the validity of the Democratic Myth/
Reality Gap Test developed in Chapter 3. Its main suggestion, i.e., to
canvass carefully the responses of the Court’s countervailing powers in the
activism case, in my view, comes out of the preceeding confrontation with
social fact quite stronger.

The records of the relationship over time between the US Supreme Court
and US society, or between US judge-made constitutional law and politics,
are of particular interest from my present perspective. It is much more so
than the preceding accounts of the comparable workings of high court
policymaking in Australia, Canada and the Federal Republic of Germany.
Judicial ideologies are formed differently, one is lead to assume, in polities
like the US and the EC, characterized by complex systems of governmental
checks and balances, than in polities with parliamentary systems (like in the
three other federal unions). The clashes between centralist forces and
parochialism are more likely to be played out on the political arena in the
latter than in the former. History seems to convey that lesson. The West
German experience, moreover, differs rom that of the EC (and the US) in
that the highest courts of the Federal Republic have had to protect the
Ldnder’s constitutional rights to remain separate, selfgoverning entities as
against a very powerful central government. The political and legal-cultural
environments of courts, acting under federalism dispute conditions of that
nature, must be essentially different from courts called upon to protect a
relatively weak, politically immature, central government against a re-na-
tionalization of the powers once conferred upon it. The activism problems,
hence, emerge under quite different social auspices.

From time to time, European scholars have argued against the utility of
American-EC comparative research. I remember Otto Kahn-Freund® once
saying that
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We must resist the temptation of thinking of the High Court of Aus-
tralia or the Supreme Court of United States when contemplating the
operation of the Court of Justice of the Communities. It is something
entirely different.

In some measure persuasively as always, his premise was that the EC is a
different body politic than the more mature federal experiences. It does
not, for that reason, lend itself to comparison with the latter. If his words
were only meant as a warning against using the American experience as a
model for European legal-constitutional substantive law resolutions, he
might perhaps advocate the better view. [ must however disagree with him,
if he, as a matter of principle, rejects the ‘comparative case’ in respect to
judicial techniques and methodologies. Activist courts facing an in-
creasingly hostile social environment deal, I maintain, with essentially like
problems wherever the clash occurs. The challenge of that situation is how
to prevent court-defying or court-curbing initiatives from developing into
court-destroying measures. It is the establishment of an essentially friction-
free relationship which is the center of study. Tools and methods useful in
one context, for the purpose of producing an acceptable degree of peaceful
co-existence between the concerned court and society, lend themselves
prima facie as employable in other judicial contexts. I find only dis-
similarities of degree, not of essence.

A caveat is still necessary. Fom the American records of court-curbing
periods in US history, one learns that the US Supreme Court emerged
largely unharmed from each conflict with the political branches of govern-
ment, however virulent the conflict was. The Court’s authority and legit-
imacy was never fundamentally weakened or crippled. Nothing justifies the
assumption, however, that the viability of the Court of Justice to emerge
unharmed from political attacks on its integrity is comparable to that of the
US Supreme Court. The EC-Court may exhibit less ability to survive
collisions with the political arms of government. It is especially important to
remember that the Americans had to fight a devastating Civil War before
the United States’ centralist versions of federalism could be expected to be
a lasting phenomenon.

Notes

1. Cf. above in Chapter 3, text to fn. 50 (et seq) and to fn. 66.

2. Numerous are the books and articles which deal with the US Supreme Court’s involve-
ment in American Politics. Richard Neely has recently written a most persuasive interpretation
of that involvement. Cf. How Courts Govern American (Yale University Press, 1981). See
also, e.g., Samuel Krislov, The Supreme Court in the Political Process (McMillan, NY, 1965);
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and Charles §. Curtis, Lions Under the Throne (Boston, 1947) Vines and Jacob, Studies in
Judicial Politics (Tulane University, 1963) and Jack W. Peltason, Federal Courts in the
Political Process (Random House, NY, 1955; David F. Forte (ed.) The Supreme Court in
American Politics. Judicial Activism v. Judicial Restraint (Massachussetts, 1972); Robert
McCloskey, The American Supreme Court (Chicago 1967; 8th ed); Murphy and Pritchett,
Courts, Judges and Politics, (Toronto, 1976); just at random to mention some.

3. Paul Weiler in Two Models of Judicial Decision-Making. in the Canadian Bar Review
(1963), on p. 408.

4. Feld and Slotnik, Marshalling the European Court, in 25 Emory Law Journal (1976) say
that it is instructive to compare ‘the Community Court’s past and present jurisprudence and
behaviour with respect to system transformation with the jurisprudence, behaviour, and
impact of the United States Supreme Court, especially during the Formative years’ (on p.
320); note also /. Schwarize, in Der Europiische Gerichtshof als Verfassungsgericht und
Rechtschutzinstanz (Schwartze, ed.) in particular on p. 20; Henry G. Schermers, Judicial
Protection in the communities (Deventer, 1979, 2nd ed.) on p. 1; and Sandelow and Stein, On
the Two Systems: an Overview, in Courts and Free Markets (Vol. 1) (Sandalow and Stein,
cds., Oxford. 1982) on p. 3 ff.; G. Nicolaysen, Der Gerichtshof. Funktion und Bewéhrung der
Judikative, EUR (1972) on p. 376; Hjalte Rasmussen, The Court of Justice, in Thirty Years of
Community Law (Luxemburg; 1983) on p. 159 ff. and ibidem, Judicial Activism in American
and Community Courts (Book Review) in 3 Legal Studies (1983) on p. 94 ff.

5. The politicians of the time demonstrated inter alia their interest for foreign federal
experiences by commisioning two renowned American Students of federalism (Bowie and
Friedrich) to write a comprehensive report entitled *‘Comparative Federalism’ which assisted
them in their Treaty-drafting (later published under the same title (1954).

6. Friedrich & McCloskey, From the Declaration of Independence to the Constitutin
(Bobbs Merrill Co. Inc., 1954) p. 65.

7. See Brooks, The Common Market, in The New Yorker of 22 September 1962, p. 53.

8. P.A. Freund, Umpiring A Federal System, in 54 Columbia Law Review (1954), 561.

9.Note, however, that in so far as the Swiss Supreme Federal Court is deprived of the power
to pass review of the federal governments’ legislative acts for their compatibility with the
federal Constitution, judicial review is constitutionally ordained to function preeminently as a
restraint on state actions; see Ernest Wolf, L’Etat Fédéral Suisse et le Réle de son Tribunal
Fédéral in Federalism and Supreme Courts and the Integration of Legal System (Pescatore and
McWhinney, eds.) pp. 151-192.

10. T portray here a picture of a regularly centralizing US Supreme Court while admitting
that Riker rightly points out that the Court in periods was not a centralizing agency of the
federal government, see Riker Federalism, on p. 102. For my comparative purpose, the richest
materials stem however most likely from the centralizing periods. I pay therefore more
attention to them.

11. See among others Morison and Commager, The Growth of the American Republic I-11,
Oxford University Press, fourth revised and enlarged edition (1950) 825 pp. and 973 pp.; P. H.
Odegard, Baerwald and Havard, The American Republic, (Harper and Row, 1964) 871 pp.;
John Fiske, The Critical Period of American History 1783-1789 (9th edition, Houghton Mifflin
& Co., Cambridge, 1892), 368 pp.; Hacker, The Triumph of American Capitalism (Columbia
University Press, 1947) 460 pp.; Merill Jensen, The founding of a Nation. A History of the
American Revolution 1763-1776 (Oxford University Press, 1968), 735 pp.; de Toqueville,
Democracy in America, Vols. I-1I (Vintage Books, 1945), 452 pp. + 518 pp.; The Federalist,
No XLI (1788) (New York, The Heritage Press, 1945) 622 pp.; Wills, Inventing America,
Jefferson’s declaration of independence (Doubleday & Co, 1978) 398 pp.; Ellis, The Jefferso-
nian Crisis (Oxford University Press, 1971) 377 pp.
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12. Merill Jensen, The New Nation: A history of the United States During the Confederation
1781-1789 (1950.

13. Or, as William H. Riker in Federalism (1964) on p. 57 et seq. suggests. that there might be
a military interpretation of the events leading to federalism in America.

14. One notes that few States sent delegates to the constitutional convention which French
Foreign Minister Robert Schumann called for in 1950. Nor did the second calling which began
with the Messina Conference (1955) attract the definitive interest of more than a few European
States.

15. See Elliott, Debates in the Several State Conventions (1896), 120 (emphasis added).

16. See op. cit. preceding fn., at p. 120.

17. Cf. William H. Riker in Federalism (1964) on p. 22 et seq.

18. One notices again the striking analogy with the concerns of present-day EC.

19. Seventeenth Amendment. The election of the US president is still subject to an indirect
mode of election.

20. See Schuyler, The Constitution of the United States (1923) p. 115.

21. Cf. in general Charles Warren, The First Decade of the Supreme Court of the United
States in The University of Chicago Law Review (ca. 1940/41) on pp. 631-654.

22. The States’ Rights strategists were most numerous and powerful and their struggle most
virulent during the period running from the inception of the Confederation in 1776 until the
end of the American Civil War in 1867. The all time low of the States’ Rights movement was
from 1937 to 1976. During that period, in an unbroken line of precedents, the US Supreme
Court ruled against all attempts to have a Congressional enactment held unconstitutional on
the ground that it improperly intruded on what remained of the reserved areas of State power.
Yet, they never became completely defunct. Then. the Supreme Court struck down a national
minimum-wage legislation to the extent that it intended to apply to certain employees of local
government. It hereby breathed new life into the States’ Rights doctrine by re-opening the
century-old discussion about how far the 10th amendment protects the States against national
legislative interference in matters of local concern. The battle is, however, largely waged with
political means. Compare President Reagan’s proposal for a revitalization of the federal union
by transferring powers and responsibilities back to the States. The case referred to just above is
NLC v Usery 426 U.S. 833 (1976).

23. Compare the Proposition de loi of 17 February 1979, laid before the French Assemblé
Nationale by Michel Debré and Jean Foyer, aiming at nullifying the effects of the EC Court’s
deliberations and opinion of 14 November 1978, issued under Article 103 of the Euratom
Treaty, relating to Nuclear Materials (protection, installation and transport).

24. Cf. the parallellism which exists between that view and the present-day Danish legal
view that, although the Treaty *... is concluded for an unlimited period (Article 240)",
Denmark may secede from the Community on the condition that the Folketing by a simple
majority vote so decides.

25. William H. Riker in Federalism (1964) on p. 54.

26. Respublica v. Corbett, 3 Dallas, 467.

27. Charles Warren, Legislative and Judicial Attacks, in 47 American Law Review (1913) pp.
161-189.

28. Warren, op. cit. infn. 2 p. 4. One is hereby singularly reminded of that President Giscard
d’Estaing, reportedly at the Dublin Summit in 1979 urged his colleagues in the European
Council that they should together *. . . do something about the European Court and its illegal
decisions’. (Financial Times of December 13, 1979).

29. US v. Judge Peters, 5 Cranch, 115 (1809).

30. One is reminded of often re-appearing language in the European Court’s Article 169 -
decisions.
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31. Warren, op. cit. in fn. 27.

32. US v Fischer, 2 Cranch 358 (1805).

33. McCulloch v Maryland, 4 Wheaton 316 (1819).

34. It was indeed Hamilton who by proposing the creation of a Bank of the United States,
made the early clash of the opposite views regarding necessary and proper clause unavoidable.
James Madison was also a powerful antagonist of the bankproposal. Even Washington had
doubts as to the constitutionality of the proposed federal bank.

35. Sturges v Crowninshield, 4 Wheaton 122 (1819).

36. Warren, op. cit. in fn. 27, at p. 13 (emphasis added).

37. Cf. Warren, op. cit. in fn. 27, at p. 12.

38. In the EC’s supranational play for influence and advantages the Member States’
governments show a kindred lack of consistency of legal opinion; cf. analysis below in Chapter
10.

39. Osborn v Bank of US, 9 Wheaton 738 (1824).

40. Warren, op. cit. in fn. 27, at p. 16.

41. Cohens v Virginia, 6 Wheaton 264 (1824).

42. While the thrust of the Community Court’s decisions generally has been in the same
direction, obviously these decisions could not be defended by the substance of Marshall’s
comments. Cf. Feld and Slotik, Marshalling the European Court, In Emory Law Journal
(1976) on p. 342.

43. Elkinson v Detiesseline, Federal cases No 4366; see fn. 1 of Charles Warren, The US
Supreme Court, at p. 624.

44. Warren, op. cit. in fn. 27, at p. 20.

45. Green v Biddle, 8 Wheaton 1 (1821).

46. Martin v Hunter’s Lessee, 1 Wheaton 304 (1816).

47. The Source of these and the following pages is Warren, op. cit. in fn. 27, at pp. 8-11.

48. Hunter v Fairfax’s Devisee, 3 Dallas, 305.

49. Fairfax's Devisee v Hunter’s Lessee, 7 Cranch 602.

50. Stuart S. Nagel, Court-Curbing Periods in American Constitutionalism. Some notes and
reflections. at p. 341. Chapter 3 contains a survey over some of the most important means by
which the countervailing powers may impose a ‘checks and balances’ against a too activist high
federal (supranational) court, see p. 115 et seq.

51. 1 Cranch 137 (1803).

52. Cf. Cases 6/72, Continental Can, Judgment of February 21 [1973] E.C.R. p. 215 and
22/70, Commission v Council, Judgment of March 31 [1971] E.C.R. p. 263.

53.295 U.S. 495 (1935).

54.298 U.S. 238 (1936).

55.For elements of Court-packing plan, see Goldman and Jahnige The Federal Courts as a
political system pp. 9, 11 and 147.

56. 313 U.S. 177 (1941).

57. 312 U.S. 100 (1941).

58. Brown v Board of Education, 347 U.S. 483 (1954).

59. Kenneth N Vines, Federal and State Judges and Race Relations Cases in the South, in
(20) The Journal of Politics [1964] 337-357 and Walter F. Murphy, Lower Court Checks on
Supreme Court Power, in The American Political Science Review [1960] 1017-1031.

60. Florida ex rel, Hawkins v Board, 347 U.S. 971 (1954).

61. The Community parallel to defiance of the US Supreme Court is found in Chapter 10.

62. Chrisholm v Georgia, 2 Dallas 419 (1793).

63. Pollock v Farmers' Loan and Trust Co., 158 U.S. 601 (1895).

64. 400 U.S. 112 (1970).

65. I only have the note; not the source of it.
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Chapter Six

Reviewing Academic Analyses of the Role of the Court

1. The interest of the Following Review and its Qutline

Scholarly literature and work on the European Court’s involvement in the
process of integration are in abundance. The richest volume of this deals in
a most matter-of-fact manner with the Court’s promotion of Community
ideals and values. The quintessence of this sort of academic analysis is
simply to register the Court’s involvement as if the Court’s pro-Community
federalism-decisions all were ‘constitutional babies brought by judicial
storks’.! Thus, as a rule scholars tend not to seek to expose the human flesh
behind the decisions. They either do not see the Court’s case law as activist,
or even too activist; or they prefer, for a variety of reasons, not to engage in
an evaluation of the Court’s role in activism or courtroom government
terms.

Asarule, I do not include academic approaches of the above sortinto the
following review. The focus here is, in contrast, on the rather few discus-
sions in literature or at academic conferences, seminars and the sort which
can be taken to deal, directly or indirectly, with the activism-issue. Only to
restore a certain balance of presentation of existing scholarship, a few
reviews of the most common, traditional approaches to EC-judicial re-
search shall briefly be given.

Since only a few of the analyzed works address the activism issue straight
on one might, I suppose, legitimately ask whether, for reasons of space, it
would be desirable completely to avoid passing review of a good deal of
literature which is arguably of less pertinence for the present purpose.

The following reasons militate for answering that question, nonetheless,
in the negative. First, several of the works under review offer valuable
circumstantial evidence about the existence of an activism problem. Such
evidence may be found even in case an author concludes that the Court did
not too often go too far. Secondly, a psychological factor is at play. Indeed,
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when so many learned Judges and commentators contend that the court
operates at a safe distance from anything like a real gouvernement des juges,
that may simply become the truth for a great many other observers.

In the short run, at least, an activism phenomenon in the empirical world
may thus be explained away. The more successful the persuasive process is,
the more criticism of the Court for an unwarranted activism tends to
become for many the exceptional, perhaps even less credible view.

A discussion of academic literature and argument also merits attention
from a third perspective. It is as a policy-input to the Court’s process of
value conversion. In Chapter 10 I shall evaluate the impact of the legal-
academic world as a policy input concluding that its recorded expressions,
beyond any reasonable doubt, have functioned as a positive policy input.

It is also an inherent asset of the following reviews that they demonstrate
how traditional EC-judicial research adopted inadequate methodologies.
These were inadequate because they barred scholarship from posing the
most compelling question: Is it possible to remedy the wrong which has
generated allegations about too much activism?

2. A Characterization of hitherto Published Judicial Research
2.1. The Main Approach?

According to most traditional European legal analysis, several major neu-
tral policy factors determine the Court’s handling of the individual case or
conflict. One dominant factor is simply that the Court of Justice has a duty
to act which it must and does obey. Invariably, the exercise of this duty
leads the Court to invent pro-Community legal constructions. Secondly, it
is firmly rebutted that, in the process of choice-making, personal policy
preferences or judicial whims might have any bearing on judicial outcome.
This is instead determined by a characteristic, teleologically inevitable
preference for certain methods of interpretation.’ These as well as any
other method of interpretation deployed by the Court of Justice are,
however, scholars note, well known both from the study of national and
international courts and tribunals.* Since there is nothing new, technically or
methodologically, so the argument seems to go, the content of the Court’s
lawmaking activities should be, and actually are evaluated as being, per-
fectly acceptable. Legal scholars are experienced in portraying courts by
means of assessments of this kind.

Considering this, the rarity with which crucial questions such as these are
asked is perhaps not striking: How much of the integration-momentum was
the Court, in the Treaty-draftsmen’s design, supposed to provide for? Did
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the Court not, in its efforts to ensure legal-structural coherence and logic
and political integration, subordinate state-sovereignty to an extent unac-
ceptable to too many of its countervailing powers?

Conversely, most commentators quietly accept the Court’s constant
recourse to the ‘effet utile’ and the teleological method of interpretation.
What is more, in an important account of the Court’s work in these
respects, Bredimas comfortably reports that when these methods proved
inappropriate, given the unchallengeable priority of values, the Court did
develop instruments even more fit for the overriding purpose: more inte-
gration, if necessary, by judicial fiat.

Chevallier initially termed these instruments the ‘effet-conséquence’ (the
consequential effect) of the Community’s legal order. This concept was
later reformulated as the ‘effet-nécessaire’ of Community law or, to borrow
former Court-president Robert Lecourf’s notion, as ‘une interpretation
téléobjective’.

Bredimas describes well the interpretative process which procedes along
those lines of analysis: ‘It puts together certain Treaty provisions and
combines them in order to deduce a result that cannot be imputed with
precision to either of those’. The Court, she says, ‘seems to consider that
the Common Market (is) a fact, of which it takes judicial notice and draws
consequences’.’

The Tone of the preceding quotes is characteristically matter-of-fact.
The author, like so many others, does not question the legitimacy of taking
the Common Market for a fact and of drawing consequences from that fact,
beyond the textual limits of the Treaty if necessary. No question is asked
about whether the Court has been successful in achieving local compliance
with its judgments and other legal decrees.

The Court’s modifications of the law, even of the fundamental law,
obtain, in this manner, the blessing of much legal scholarship up on the
assumption that certain concrete legal changes are demanded by a specific
social change, namely the advent of a Common Market representing a fact.
This line of reasoning is questionably valid even on the assumption, today
widely disputed, that a true common, internal EC-market was ever cre-
ated.

2.2. Some Exceptions

This picture of a generalized complacency is occasionally disturbed in two
ways. First, although most recorded legal-academic scholarship admittedly
does not endorse the activism-criticism, a parallel, oral academic tradition
as well as several of the Court’s countervailing powers have done so; and
still do.” Secondly, quite a few scholars have made breakdowns of the role
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which the various methods of interpretation are playing in the Court’s
reasonings. Viewing the findings of the breakdowns, some scholars have
aired misgivings. They find that those methods which are particularly
conducive of furthering centralism and integration in depth are given a far
too predominant position by the Court. They perceive this as part of a
design by which to strengthen political integration by judicial decision.?

Why is it that most recorded legal academic scholarship does not address
the activism issue? Can the explanation be the debatable assumption that
the Court does not enjoy an interpretative discretion sufficiently large to
make and enforce policies of its own liking? For some authors, the answer is
perhaps in the affirmative.’ For quite many others, that reply is not satisfac-
tory. It might not only be the judges, but other lawyers as well who
endeavor

for the benefit, of the rest of the world, to uphold the image ...
showing the administration of justice as determined solely by the
motive of obedience to the law in combination with a rational insight
into the meaning of the statute or the will of the legislator."

Undoubtedly one ought to warn against oversimplifying the situation.
Constitutional law professor Martin Shapiro has offered a most ingenious
glimpse of the complexity of the Court’s legal-political environment-rela-
tionship in the following analysis of how, as he sees it, many European Law
specialists’ perceive their own contribution to European Community con-
struction. He says that in their view the Court enjoys no, or very narrow,
interpretative leeway. Admittedly, for someone holding it to be true, the
Court — per definition — is not translating policy guidelines. [t is saying what
the law is and always was. The policy guidelines of the Preamble and
Atrticle 2 are, in this view, not destined for usage only by the Community’s
political branches of government. By insisting on the retroactivity of its
judgments — and their style — the Court gives impetus to the perception that
it is not making new constitutional law.

Ross’ observation about judges’ endeavors, ‘for their own benefit, or at
least for the benefit of the rest of the world, to uphold the image ...
showing the administration of justice as determined solely by the motive of
obedience to the law in combination with a rational insight into the meaning
of the statute or the will of the legislator’, obviously points to a factor
possibly contributing to concealing the correct relationships between law
and policy elements in the Court’s handling of its business.

Martin Shapiro highlights a third phenomenon which might explain the
absence of much legal-academic discussion of the Court’s activism." About
many European Law specialists’ perception of their own contribution to
European Community construction, he says
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In short, the real political and economic world has not worked out in
the simple, undirectional way hoped for by the founders of the Euro-
pean Community. There is no hint of this in Professor Barav’s article.
Rather, his Article captures nicely the brave intellectual climate of the
founding years.?

But from the point of view, not of comparative scholarship, but of
European political action, is not what Professor Barav has done the
best thing to do? In spite of the revival of national loyalties, Euro-
Communism, Gaullism, and German industrialism, the Community
has been working. Under the circumstance, it may be best to preserve
the myth of the founding years, to deal with juristic developrments as if
they were autonomous, and to speak as little as possible about eco-
nomic and political threats. After all, legal realities are realities too.
Because the law of the European Community has been growing suc-
cessfully, the Community itself has a better chance of growing suc-
cessfully. To treat the law as autonomous is to accentuate the positive;
that sort of accentuation is important to institution building.?

One of the most striking features of Professor Barav’s Article is that
it so thoroughly introduces us to the Community’s law of judicial
review without ever exposing, even for an instant, the human flesh of its
judges. 1 am not an enormous fan of the sort of around-the-world-
in-eighty-Gutrman-scales approach that marked the comparative judi-
cial behavior movement in political science in the 1960’s. But on the
other hand, it is hard to persuade me that the Community’s constitu-
tion exists wholly apart from the human beings that man its constitu-
tional court. Here again, we must avoid a slow reinvention of the
wheel. We ought not spend years studying the constitutional law of the
European Community before starting the study of its constitutional
lawmakers.

Finally, one ought to subject one’s own analysis to the critical
method one has wielded against others. It might well be argued that, in
the final analysis, mine is the politically naive analysis, and Professor
Barav’s the politically sophisticated one. For we must bear in mind
that, particularly in the European tradition, professorial writing is
simultaneously an act of scholarship and an act of lawmaking — that is to
say, an act of politics. In this light there is much to be said for Professor
Barav’s unspoken, but none the less emphatic, assertion of the auton-
omy of law and the teleological inevitabiliy of the Community’s legal
system. . ..

Shapiro’s observations are of considerable general interest. Their value
increases on the background of the undeniably high qualities of Barav’s
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paper, which is both encompassing and very subtle. Its type of reasoning
certainly represents a (high quality) prototype Continental European legal
analysis of the Court’s role and function.

Shapiro’s hypothesis is that it is an act of politics when so many leading
European lawyers, off and on the Court, never overtly admit that the
Court’s behavior generates, or is likely to generate, government-by-judges
problems of a very real nature. More explicitly, the thesis is that criticism is
withheld because the individual scholar, on the whole, perceives his inter-
nalized values as being in harmony with the values which the Court
enhances in an almost unbroken line of pro-Community jurisprudence. It
is, admittedly, not empirically verifiable whether he is right or not in his
submission. Nor is it possible to know whether he does justice to Ami
Barav’s scholarship. Yet, his thesis sounds persuasive.

The role which courts in Western Europe attribute to the results of
university legal analysis does at least invite legal academics to perceive their
writings as acts of politics. It is a far cry, however, to contend that other
interpretations of the pervasive Court-defensive positions of the pro-
fessorial world are not possible and competing with Shapiro’s.

The importance of Shapiro’s hypothesis is, in my view, that it per-
suasively suggests that the ‘oral’, critical tradition might as correctly
describe reality as the recorded views do. There is prima facie no reason not
to infer that it describes it even more accurately.

If looked upon this way, Shapiro’s observations imply an invitation to
continue conducting court-research which does not take the validity of the
majority’s published views for granted.

3. The Oral Tradition

The oral tradition may usefully be discussed at this point of analysis. The
advantage hereof is one of presentation. Indeed several of the published
works which are reviewed below will be better understood on the back-
ground of the oral tradition. The existence of an oral tradition, critical of
activism, certainly offers an interesting contrast to the seeming naiveté or
innocence of much written scholarship. This oral tradition, if nothing else,
must have alerted more academics (than those who admit of it) to crucial
policy issue.

One author, F. Dumon, belonging to the prototype category, observes
that

it has sometimes been said or written that the Court of Justice either has
taken political decisions — that is to say decisions based on political
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expediency or political choices rather than on rules of law — or quite
simply that it has substituted itself for the Community ‘legislature’."

He is, however, ‘convinced that this view is mistaken’.
Dumon also admits, again without sources given, that

it has been said, and also written, on a large number of occasions that
owing to the complexity and large number of rules of law the Court of
Justice in reality chooses the rule which it will apply and that con-
sequently it allows itself to be influenced in this choice by philosophi-
cal, political and social views and thus choices which it makes in this
matter.'¢

It is noteworthy that Dumon says that ‘it has been said and also written . . .".
Dumon is right when he maintains that many lawyers, both off and on the
Court (and both in the Old and in the New Member States) but rarely (if at
all) on-the-record, have been concerned that the Court’s members, or a
majority among them, arguably did not show enough self-restraint, but
translated the Treaties and their own policy preference into a heavyhanded
pro-Community case law. However, despite my research efforts,  have — as
a rule — not been successful in tracking down where these same lawyers
aired their doubts and misgivings in writing."”

The oral tradition is much more critical of the Court than most written
depositions. Several other authors frequently refer, indeed, to allegations
that perceive the Court of Justice as an intolerably activist tribunal. Invaria-
bly, however, they fail to make footnote references to where that criticism
may be found in writing. In some works, concern about judicial govern-
ment grows, indeed, to a veritable crusade against it. The ghost of judicial
government is, in other words, sought to be exorcised by all available
arguments and other means. It might be one of those means that footnote
references to sources are neven given. Dumon'™ and Robert Lecourt’s are
illustrative of this tendency.' Despite differences, the written and oral
academic treatments of the Court have one important cognition in common
(which is enuciated expressly by the oral tradition only). It consists of the
insight that the Court of Justice might have to change policy signals funda-
mentally if attacks and criticism of it for excesses of power become too
widespread. That is, if the tolerance of the countervailing powers came to
an end.

This, obviously, demonstrates an alertness, on the part of legal academ-
ics, to problems pertaining to the political world outside the courtrooms.
Yet the step of collecting and relating compliance and non-compliance data
was rarely anticipated and ever more rarely actually taken.



154

Discussions of the reception of that outcome by national judges and
administrators and politicians and by the fourth power, the press, are
conspicously lacking. No encompassing attempts are made to measure the
impact — or lack of impact — of the Court’s integrationist case-law. The
following theme is bypassed in silence: that the integrationist outcomes of
the EC’s judicial process — or just some of them — might be rejected and left
unapplied by those, or some of those, who are responsible for translating
the Court’s legal postulates into corresponding political, social and eco-
nomic facts. Eventually, antagonisms might grow to proportions which lead
to refusals to enforce the Court’s decisions against opposing, parochial
legitimate values and interests. On that assumption the Court of Justice
would not have much choice but to account for centrifugal pressures in its
case law. One might also say that the reevaluation (as compared with the
Preamble) of parochialist values had, then, become a social fact — com-
manding judicial attention. Just as, hitherto, the advent of a common
market — considered (rightly or wrongly) as a fact — was commanding
judicial attention.

4. Works by Academics which Topically Raise the Judicial Policy-making
Issue

4.1. The First Were Non-lawyers

North American political scientists were among the first to include the
Court in their analysis of integration in the Community. I cannot fail to pay
tribute to their innovative and thorough analysis of the phenomena of
political integration in Post WW II Western Europe, including the Court’s
role and function in this process. The names of Ernest B. Haas,” Karl W.
Deutsch? and Leon N. Lindberg? immediately spring to mind. However,
in their major contributions to the study of the process of political integra-
tion, the interest devoted to the study of the Court was incidental .

4.2. Stuart A. Scheingold. The Rule of Law in European Integration

By contrast, Stuart A. Scheingold made very successful use of the tech-
niques and methods of North American constitutional law scholarship as
well as of political science, in his analysis and assessment of the role of the
EC-Court.”

In his seminal study of judicial activism on Western European soil,
Scheingold includes ten years of the jurisprudence of the EC-Court. In the
American legal realist tradition he seeks to identify the extra-judicial,
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largely economic, social and political circumstances which affect the
Court’s interpretative handling of conflicts arising mainly under the law of
the ECSC-Treaty, and to assess their impact on the actual outcome of the
judicial process.

Notably he asks with reference to the social, economic and political
realities facing the Community government, whether

the Court successfully has adjusted to this environment? Conversely,
has the Court made a real contribution to the success of the Commu-
nities? Previous studies of the legal and political aspects of European
Integration have tended to emphasize one to the exclusion of the other.
The primary concern of this study is to document the reciprocal rela-
tionship between the two.%

The present study, like Scheingold’s, is concerned with the reciprocal
relationship that exists between law and society, a relationship rarely
explicated in the considerations preceding the EC-Court’s judgments.
Scheingold demonstrates how a great variety of extra-legal motives influ-
ence individual judgments. He concludes that the Court actually has been
responsive to societal needs. It should not, for that reason, be surprizing
that Scheingold does not consider the eventuality, focal to the present
study, that the Court’s judgments are not enforced or unenforceable.

Albeit responsive, Scheinfold found the Court to be feigning concern
exclusively with ensuring observance of the law of the Treaties, a law which
is nonetheless moulded in a constant process of adaptation to compelling
public policy needs of the day.?’

For my present purpose, it is of great interest to note that the early
EC-judicial process did not take place in aloof to social, economic or
political reality of the day. That is a great asset of the ensuing law. The
problem in connection with the Court’s more recent jurisprudence is that it
sometimes conveys the impression of being precisely ivory-tower made. If
that allegation is correct, the Court has become more selective in the kind
of policy-inputs to which it will listen (or, at least, to which it attributes a
role of influence, than it was during the period Scheingold studied it).

4.3. Jean-Pierre Colin: Gouvernement des Juges dans les Communautés
Européennes (1966)%

To my knowledge Jean-Pierre Colin is the first European lawyer to focus his
attention on the Court’s actual or potential activism. He did so in 1966 in a
book in which he asks whether there is ‘Gouvernement des Juges dans les
Communautés Européennes’. In this book, Colin analyzes an impressive
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amount of, especially, ECSC-Court case law. Colin concludes that there is
no Government by Judges in the EC. His conclusion, as well as certain of
his premises, nonetheless, merit considerable attention.

In the first place, it is interesting that, intellectually, Colin links the
activities of the European Court during the 1950’s and the first part of the
60°s to the business of the majority on the Hughes-Court singlemindedly
seeking to promote an outdated economic philosophy — finance capitalism —
which the American electorate, electing F. D. Roosevelt to president of the
US, had firmly rejected.

Colin openly admits his political-ideological affiliation to socialism, his
admonitions against possible government by EC-judges being essentially
nourished by his fear of some day seeing the Court veto the advent of
politically leftist socio-economic and political changes in France.?

It is not surprising that Colin found nothing which might justify that fear.
First, there hardly existed, at the time of Colin’s writing, a conflict between
the policies or values embedded in the ECSC-Treaty and prevailing politi-
cal majorities in the Six original Member States of the EC which were not
socialist neither on Community level nor in France. More importantly,
however, Colin’s study made it clear that the Court showed deference to
the political will as expressed by the HA and the special Council of
Ministers. This finding is well in line with what will be shown here in
Chapter 7. The majority of the Judges who sat on the Court during its early
years were hardly policy-oriented individuals. Last but not least, the Treaty
(which during the considered period in essence means the ECST) did not
authorize the Court to pass constitutional review of an encompassing range
of the States’ social and economic legislation under a transnational Com-
merce Clause — or a due process clause, or a freedom of contract clause, or
an equal protection clause — into which (following the US model) the EC
Judge might read their internalized values and strike down socially pro-
gressive enactments.

In sum, the Court’s case law was not likely to yield data substantiating
Colin’s preconceived notions. Therefore

La Cour de Justice a joué, au cours des premiéres années, un role
décisif dans la politique communautaire, mais dans sa mission d’in-
terprétation des traités, elle est restée trés prudente.

and
Si, par sa jurisprudence, la Cour paralysait la politique commu-
nautaire, elle n’aurait entre ses mains qu’'une arme fragile et son
‘gouvernement’ se révelerait bien éphémeére.’!

Colin’s work is important although subsequent developments have shown
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that the optimism of his anticipations was not fully justified. By his work he
highlighted an issue which the Treaties — the ECSC-Treaty and the Rome
Treaties as well — leave essentially open-ended. By providing the Court
with comprehensive formal powers of review without stipulating more
precisely the material boundaries of its warranted substantive lawmaking
and constitution making powers, the scene was, in fact, set for activism.

The historical precedent is — herein Colin saw rightly — the US Supreme
Court’s well-known government by judges. Colin’s basic merit is that he
understood this potential at an early stage and wrote about it.

4.4. Peter Hay: Federalism and International Organization (1966)*

Peter Hay, another North American scholar, published ‘Federalism and
International Organization’ in 1966, the same year Jean-Pierre Colin sent
out ‘Gouvernement des Juges dans les Communautés Européennes’. This
is interesting because Hay also attempts to portray the Court of Justice as
one of the EC’s political branches of government.

This attempt apart, Hay’s study is of a certain, however limited, interest
for this book. His academic interest was to elaborate a general theory about
federalism and international organization particularly in respect to the role
of supranational organization in international law and in the legal systems
of the component parts.3 My focal point, in contrast, is the Court’s con-
crete carrying out of its role as the final arbiter of State-Community
relations, which entails accusations for transgressions of the inherent limi-
tations to the Community’s judicial function. The boundary-to-judicial-
power problem was merely incidental to Hay. And to that extent, he does
address this problem, his findings co-incide with those of Pierre Colin. For
someone familiar with the role of the Supreme Court in American society,
the Court of Justice’s creativity in the early 1960’s admittedly could hardly
be remarkable. Although the EC-Court’s rulings in van Gend en Loos and
in Costav ENEL were known to Peter Hay, he may have perceived them as
single swallows. They preceded by years the Court’s period of aggressive
activism on behalf of the Treaty Constitution’s federative and integrative
values.

By implication, Hay questions the Court’s relationship to democratic
government and values.* He asks whether the Court eventually would
decide to interpret the Treaty provisions regarding the powers of the
European Parliament narrowly; or of any possible Treaty amendments that
would enhance democratic representativeness of the EP; and/or its actual
influence on the shaping of Community public policy. And thereby to
frustrate political initiatives aiming at increasing the presence and impact of
democratic forces or values in Community government.
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It is well-known today that, in contrast, the Court became a staunch
supporter of parliamentary influence. In one case it admitted an EP inter-
vention in an annulment-case under Article 173 EEC-Treaty; although the
Council of Ministers, the defendant party in the case, made a persuasive
argument suggesting that the intervention was not warranted by law.3
Conversely, the new directly-elected Parliament invoked a liberal reading
of the provisions relevant to its locus standi. Its interest in the case was to
support the plaintiff’s contentions that a Council-regulation was invalid
because it had been adopted without the Council having heard the EP’s
opinion — as required.

In the same case the Court, in an obiter dictum, declared that democracy
was one of the fundamental principles of the Community; this Statement
was, quite interestingly, unnecessary for the resolution of the concrete
conflict.

In another very important ruling, the Court held that the EP must be
considered in session, even if it is not actually sitting, up to the time of the
closure of the annual or extraordinary sessions. By this ruling the Court in
time extended considerably the immunity which MEP’s enjoy.* In a pre-
liminary case pending before it, the Court asked the EP about some
information which a representative for the EP was permitted to orally
present to the Court during one of the Court’s sessions.*’

If viewed in a larger framework, these cases may be perceived as belong-
ing to a series of cases which all show the Court’s firm commitment to
supporting the less influential Community institutions against the dominant
Council. The Second case G-D de Luxembourg v The European Parlia-
ment, decided by the Court on April 10, 1984 should also be mentioned
here. In this Judgment, the Court clearly demonstrates that it is empowered
to check the constitutionality of the acts of the EP. The Court, in fact, set
aside as illegal the Parliament’s decision as to where it wanted its own place
of work to be located.

From the present study’s perspective, the interest of Hay’s book is, in
particular, that he classifies and discusses the Court of Justice as a political
branch of government.

4.5. A.W. Green: Political Integration by Jurisprudence (1969)

After the works of Scheingold and of Dean Hay, yet another North Amer-
ican scholar dedicated a major work to the role of the EC-Court in the
process of integration in Post WW 1I Western Europe. It was A. W. Green
with his book ‘Political Integration by Jurisprudence’ (1969).% Like the
others, he failed to identify in the EC-Court a potentially powerful political
integrator and policymaker. The failure seems, however, mostly due to the
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way in which he defined court-promoted political integration.
Already in the forework he states in fact, that

Of course, it is possible that the Court of Justice might disregard the
intention of the draftmen of the Treaties in so flagrant a manner as to
be evident to all, and such a disregard of the Court of Justice have
political effects. However, the decisions of the Court of Justice have so
far not been of such a character as to give rise to such a hypothetical
problem, and consequently there is no need in this dissertation to
consider it.*

Green says that his viewpoint is amply justified by the fact that almost every
judgment of the Court refers to legal principles which enable it to interpret
Community law and to decide the particular case.* President H. Kutscher
of the European Court therefore does not hesitate to quote Green, he
observes: ‘(Green’s) finding made in 1968 could still apply today’. In
contrast, I find it difficult to endorse Green’s main finding. One does not
find one single reference to empirical findings supporting the author’s view
that, because the Court invokes legal principles in support of its result, it is
not a policymaker. And it is an 800-page book!

To be sure, Green’s focal interest lies elsewhere. It is, he claims, on a
phenomenon termed ‘problems of causation’;* that is, causation between
the judgment of the Court and political integration in the EC.

Thus, it could be said that political integration really means legal
integration. It means legal integration not only in the sense that politi-
cal integration can be effected only by means of legal integration, but
also in the sense of itself, political integration’.#

... integration of laws (and the political institutions that make the
laws) may be considered political integration as a matter of defi-
nition.*

He expressly notes that

... political integration can be discovered by asking whether there is
integration of laws. Once the importance of law in political integration
is understood, the importance of the role of the judiciary in political
integration hardly need to be argued.®

This is a truth: legal integration simply equals political integration; and
political integration ‘can be discovered’ by identifying legal integration in
action.

Green expressly rejects
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to engage in subjective speculation which is not really helpful to an
objective evaluation of what the European Court of Justice has done as
it relates to political integration in the European Communities.

He would not (unlike Scheingold) ‘. . . in his dissertation be concerned with
the temparament of the Court, which is to say, whether its jurisprudence is
bold and imaginative ..." and declares that ke does not want to give °. ..
regard to whether the members of the Court have desired to advance Euro-
pean political integration or not’.*

Having thus eliminated all these disturbing variables from his perspective
on the Court, the author could hardly but acquit the Court of any charges
linking it to an unwarranted pro-Community activism.

4.6. Clarence J. Mann: The Function of Judicial Decision in European
Economic Integration (1972)

Mann declares that he ‘will analyse the Court of Justice from an insti-
tutional viewpoint, combining the disciplines of law, political science and
economics’.

The resulting work is monumental, indeed. Beyond comparison, it is the
most valuable, comprehensive and penetrating theoretical analysis thus far
of the role and function of the Court of Justice.

Although Mann never says so, it seems that at the root of his search for
limits to the content and scope of EC judicial law and policymaking (which
he terms ‘an uniquely creative judicial task’’ lies the growth of the import-
ance of judicial decision for progress in European economic integration.
This increasing importance had become noticeable already by mid-1970,
where Mann’s consideration of new decisions of the Court ends. Mann’s
fundamental enquiry seems, in this light, to be a search for an answer to the
question whether it is necessary and possible to circumscribe the latitude of
the Court of Justice’s discretion to promote political integration by judicial
fiat.

Mann observes that the formal power of judicial review of the Court of
Justice is tremendous. And he is keenly aware that the texts of the Treaties
offer little guidance for the process of delineating the material scope of
EC-judicial law. He therefore focuses his research efforts on finding some
inherent limitations. His belief is that such limitations can be derived from
‘the two major factors: the concept of law and the institutional setting of
judicial decision’.*8

The guiding principle of judicial behavior, argues Mann, is to show
judicial self-restraint or moderation.* Later he continues:
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Judicial creativity is reflected in the rationality of judicial decision
which has been defined (by Mann) in terms of three sometimes compet-
ing types of reasoning. Each type is directed at a unique judicial task:
the self-critical search for purpose, the persuasive search for authority
and the pragmatic search for practicability in the law. Not ‘determinate
norms’ or ‘neutral principles’ of any kind but reasoned decisions of this
type are at the heart of the judicial process. The reasoning of course
must begin with the language of the law, and is ultimately in search for
lasting principles.>

... The judiciary admittedly has no knowledge peculiar to these
types of reasoning. This fact becomes crucial in the context of constitu-
tional adjudication where fundamental political values are at stake.
How can creative judicial decisions, rendered in the course of judicial
review, become responsible and unique contributions to constitutional
government? Above all, the answer to this question entails a disci-
plined institutional framework, combined with the craft ideals and
craftmanship of the legal tradition.

To this end and by the proper use of judicial techniques, the court
may criticize prevailing opinion, it may focus discussion among the
major political institutions and it may even check those views at least
for a time. In this way, it helps bring a nation to full consciousness of
the fundamental decisions being made. This is the enduring contribu-
tion of judicial review to constitutional government.>

This is absolutely true; but the boundary location test which Mann offers (in
the first-quoted passage) is hardly operational. When is, e.g., a judiciary
actually trespassing upon powers held by other organs of constitutional
government? What should be done if and when a court fails to live up to the
‘... disciplined institutional framework, combined with the craft ideals and
craftmanship of the legal tradition’? Indeed, do the latter concepts have any
definable material content? They reflect a persuasive ideology but are of
relatively little value in the search for the boundary location of judicial law
and policymaking discretion.

Mann investigates the action of the Court as *. . . a potentially active and
creative institution’ and asks ‘. . . what is the legitimate scope of the judicial
function in legal developments?’53

In this framework, Mann seeks a reply to the question whether the Court
of Justice has shown the necessary self-restraint or moderation. He also
asks whether it has been successful in coping with the competing demands
for: a display of statesmanlike reason; striving to maintain and possibly
enhance authority; and the invention of practical resolutions to the Com-
munity’s political problems. For all practical purposes his conclusions are
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affirmative; Mann did not find noteworthy reasons to criticize the Court for
the manner in which it handled its business during the period he researched
(which ends, it is recalled, during mid-1970).

How can it be explained that Mann’s generally high level of analytical
sophistication failed to lead him to a more sophisticated assessment of the
potential defiance problems facing the outcome of the Court’s judicial
process? I think that the main reason is derivable from a methodological
imperfection. This is his confinement of the activism investigation in rela-
tion to two variables only: 1) the concept of law and 2) the institutional
setting of judicial decision.

To be true, Mann notes the American experience with a powerful
centralizing US Supreme Court that ‘... judicial decisions (must be)
viewed as much as a product of its political milieu as of any particular
concept of law’.* But he does not pursue this idea.

The political milieu idea and the limits to judicial action which the
requirement of a continued tolerance of the other branches of government
imposes on any court, is probably expressed again by Mann, in different
words, in the end of the following quote also; Mann says on page 224

... a constitutional court not only has the power to act and legitimize
governmental acts, but (it is) also acted upon and constrained in its
action.

The observation is in vague terms; but it points correctly at judicial depen-
dence on acceptance of its action by its political environment.> This interde-
pendence is, once again, rightly highlighted in a passage where Mann says
that ‘given adamant public demand, a constitutional court ultimately must
defer to the people’s choice’.>

This leads me to reformulate the above question by asking why Mann
does not exploit the explanatory potentiality of his theoretical insight.’
And why does he, instead of measuring the feed-back to the Court from
society, choose parameters of analysis which bar him from taking society’s
pulse?

The imperfections are interlinked with and, hence, explained in part by
what appears to be Mann’s acceptance of the validity of political scientists’
theories of the 1960’s and early 70’s about political integration in the
Community. At that time, leading theoreticians maintained that once
launched, a so-called ‘spill-over’ effect of the first deliberate steps of social,
economic and political integration would make the process of horizontal
and vertical integration in Western Europe irreversible.’

However, on the basic (political science) premise that the Court’s politi-
cal environment is prepared and willing to accept almost any judicial law,
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provided that it serves the purpose of integration (in a reasoned and
reasonable?) manner, the boundary location problem regarding judicial
law and policymaking tends to become mere academic speculation.

Yet, these models were soon to be abandoned or crucially modified.*
Mann most unfortunately linked the fate of his analysis and conclusions to
the fate of the theories of the political scientists of the day. Neither he (nor
they) anticipated that scepticism about the goodness of the common pol-
icies might be gaining ground and that any existing consensus about an
unchallenged priority of Community values might be dwindling during the
1970’s recessions, oil crises and enlargements of the Community (first from
Six to Nine Member States and then from Nine to Ten Member States, etc.)

A spillover effect therefore failed to materialize. At least it did not
materialize as quickly and pervasively as early political science prophecied.
The elites forming one of the cornerstones of the equations of political
science were not won over as easily as expected to the cause of more
integration.

It really seems, indeed, as if (almost) each widening or deepening of
integration requires its own new political will and action. In this light, the
many political initiatives, aiming at a more perfect union, which were
launched during the first years of the 1980’s, should probably be under-
stood.

In any event, on the political decisionmaking level, the pace of progress
was not fast enough to maintain a momentum of integration legitimizing a
continuous deployment of the vast array of formal judicial powers with the
aim of further curtailing what remained of the States’ spheres of man-
oeuvre.

Despite its imperfections, Mann’s work puts in place, in most theoretical
aspects, an extremely valuable apparatus for the study of the Court of
Justice. Although he did not make full use of it himself, he did highlight all
of the variables to be taken into account when discussing the content and
scope of judicial law and policymaking in the Community.

4.7. C.J. Hamson: Methods of Interpretation — A Critical Assessment of the
Results (1976)%

Where Mann’s concerns come to an end, those of C.J. Hamson take their
beginning. At the ‘Judicial and Academic Conference’, upon invitation of
the Court itself, Hamson presented a most critical assessment of the results
of the Court’s adjudicative process. His deep concerns stemmed in essence,
from his perception of the Court’s institutional position and weight as essen-
tially one of weakness; and from his conviction that there was a dwindling
social consensus around the values which the Court’s case law revealed that it
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was dedicated to promote — seemingly against any and all extraneous
opposition.

Instead of making a critical scrutiny of all the Court’s case law —or a large
proportion of it— Hamson confined his review to the Court’s handling of the
‘direct effect’ problem in relation to the Treaty’s provisions. Finding them
illustrative of a certain tendency, Hamson goes in great detail through the
decisions in van Gend en Loos® and in Defrenne v Sabena.®* He chastized
the Court for an unwarranted activism. He accused it of ‘embarking on a
course which had, and will continue to have, consequences which are as
confusing as they are dangerous’.%

Space prevents me from relating all of Hamson’s penetrating analysis.
Attacking the wisdom of the Court’s direct effect ruling in van Gend en
Loos — as Hamson in fact does — might even, with hindsight, seem to be
somewhat overblown. Yet, that is not the point. No single decision of the
Court would alone be able to provoke widespread defiance and political
revolt. It is the sum of numerous decisions, forming a pattern, which even-
tually triggers resentment, defiance and otherwise disruption of the EC’s
social and legal order. In this perspective, Hamson’s criticism deserves
considerable attention.

He says for example:%

If the Commission has been directed to issue a Regulation of a speci-
fied kind and the Commission fails to do so, then quite simply the
Regulation does not exist. In this type of case, if the Court proposes to
give ‘direct effect’ to the (Treaty-) provision the Court must take a
further step and in my view a critical step. It must decide that it will deal
with the situation as if the direction had been observed.

This does not mean that the Court is suffering from a hallucination: it
means that the Court has decided to sever the legal world in which it
operates — from the world of what are called real or actual events.®

Hamson expressly criticizes the Court for thinking in categories that are too
abstract and legalistic. He says that it acts in isolation from the ‘circumstan-
tial contingencies’ that ought to be the judgment’s lifelines or lines of
communication to the world of the realities.® He characteristicly notes this
about the Court’s legalism:

in those situations Article 119 is capable of direct application and can
therefore create individuals rights which the national courts must
protect. (Paragraph 24 of judgment). It is apparently taken as axioma-
tic that because on such an interpretation Article 119 can create individ-
ual rights it must be held that it does create them.®’
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Hamson does not overlook the Community ‘ailing political process’ argu-
ment but notes that

The temptation to the Court to act in van Gend en Loos was very great
... It would be a considerable encouragement if it were made man-
ifestly to appear that at least one organ of the Community was in
business and meant to do business. The Court by its action would
demonstrate that the Community was in effective operation, and that in
the most striking way — by giving a direct remedy to the individual in
front of the courts with which he was familiar . ..

The European Court, I think, regards itself as the trustee of the hopes
and aspirations, the purposes and the objectives of the founders of the
Community and is anxious not to fail in the performance of the trust.®

Hamson concludes his analysis in this way:

The Court, it is submitted, should be at pains to keep its world in closer
contact with the actual world which includes defaulting Member States
and an insufficiently active Commission. The Court’s impatience may
be justifiable; but it should not permit that impatience to induce it to
trespass outside its province and to attempt to establish by its own fiat
what the Treaty directs to be established by a very different process.
Whatever may be the advantages of zeal or impatience, the Commu-
nity will, I suspect, be more solidly and durably established if account is
taken of its hesitations and failings and if it is encouraged to proceed
with ‘all deliberate speed’ which in a human undertaking of less com-
plexity has required a period of time longer than expected.®

When Professor Hamson’s well-documented criticism was published it was,
to my knowledge, the first academic voice ever to sound out clearly what
appeared to be a necessary caveat. The Court, by then, had already been
pushing integration for too long and at too fast a speed against the protests
of those responsible for running the governments of the Member States.
Their legitimate freedom of action was too often and too unexpectedly
curtailed by court decisions intervening years after an enactment had been
made and perhaps even long been successfully implemented and enforced.
In print, however, the legal profession specialized in the study of Commu-
nity law and the Community Court expressed few and vague concerns.

It is the great merit of Hamson to have spoken out freely and resoun-
dingly.
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4.8. F. Dumon: The Case Law of the Court of Justice — A Critical Examin-
ation of the Methods of Interpretation (1976)7

Dumon, at the time of writing, was First Advocate-General of the Cour de
Cassation of Belgium and of the Benelux Court of Justice. His is one of the
most exhaustive papers about the Court’s role and function, and the limits
thereto. The title’s emphasis on the ‘methods of interpretation’is, indeed, a
far to narrow title for the paper’s great variety of subjects. In fact, only
chapter IV of the paper is devoted to the analysis of the methods of
interpretation.”

Dumon’s paper (presented at the Judicial and Academic Conference
held at the Court’s premises in 1976) contains, in addition, a section
devoted to the discussion of ‘gouvernement des juges’ in the Community.
He denies, it is true, that anything of the sort should be in existence. But
some of his considerations are nonetheless worth noting here.

Indeed, one of the reasons why Dumon is able to conclude that the
Community is not governed, inter alia, by its judges is that he gives an
extremely wide and vague definition of where the limits to the role of the
judges is located. Judges can actually derive the applicable guidelines, he
says,

from the positive law that is to say from the legal system as a whole, its
spirit and developments and general and other principles.”

The most incongruent judgments may be derived from, on the one hand,
the Treaty’s ‘spirit’, its letter and on the other hand, from ‘developments’,
which supposedly have taken place since the institution of the Community.
In other words: the judges may seek guidance in social developments but
also stick to the spirit of the Treaty or, if that is inconvenient, to its letters.
Dumon’s approach begs, in other words, the real question. This is about
what judge-made law if laid down in sequences of federalism disputes is
acceptable to the body politic.

Dumon does not attempt to formulate a reply to questions of the sort.

It is noteworthy, with this background, that F. Dumon makes the con-
cession that there is ‘human flesh’”* behind the dry, legal facade of the
Court judgments. He says that

the conclusions drawn by one judge will perhaps not appear convincing
toanother. . . Itis true that the same question can be settled differently
by different supreme courts. The reasons for these divergencies and
alterations in attitude emerge, however, both from the diversity and
complexity of the work of the courts. Methods of reasoning and the
way problems are grasped and perceived are not the same for all judges.
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Furthermore, it must not be forgotten that judges are human and that
their capacities and natures differ.™

But the impact of the human element remains, if one is to believe Dumon,
negligable. In his analysis of the Court’s case law of over 163 pages, he did
not find any evidence suggesting that criticism of the Court for an undue
activism was founded.”

4.9. Anna Bredimas: Methods of Interpretation and Community Law
(1978)7

Hints are found in Bredimas’ book that the Court’s pervasive and inflexible
recourse to pro-Community standards of interpretation might one day
become troublesome. The following four scholarly works express kindred
views. They all also have in common an acute awareness of the vast
discretion which the Court enjoys in many cases; and of the entailing
judicial responsibility. In line with Bredimas, Gulmann observes that the
Court’s pro-Community policymaking, taking place as it is in serene aloof-
ness from social reality and change is conflictladden in the long run at
least.”” However, only Blok’ concludes that, at the time of his writing, the
Court has gone too far.

Anna Bredimas thus, for one, flatly states that ‘. .. the choice depends
largely on the conception of judges of their role in European integration’™
and adds

interpretation ... also depends on extra-legal factors including the
personality of the judge and the influence of the politico-economic-legal
environment in which he works.®

Bredimas stops short of using her noteworthy insight, however, when she
analyzes the Court’s deployment of the available methods of interpreta-
tion. Already on page 3, in continuation of the passage just quoted, she
declares that ‘it is difficult to decide the proportions of these ingredients of
this strange compound, which is brewed daily in the cauldron of the courts’.

It would have been desirable to see the author overcome those diffi-
culties with determination and courage.

4.10. Jean-Victor Louis, George Vandersanden and Michel Waelbroeck:
Les Etats Membres et la Jurisprudence de la Cour de Justice (1981)%'

The three authors of ‘Les Etats Membres’ echo other criticisms of the Court
for an unwarranted activism when they declare:
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Toutefous, les orientations de la jurisprudence ont souvent fait 'objet
de critiques plus ou moins exprimés . . .#

Just like Dumon, they omit however to give footnote references to their
sources. Under these circumstances the best thing to do is classify their
sources as being the oral tradition.

The authors downplay clearly the relevance and importance of such
criticisms. They note explicitly that their common work is designed to be a
eulogy of the Court of Justice. In tune with this objective, they commence
their analysis by declaring that such criticisms must be

... dues a des malentendus sur le role et les méthodes d’interprétations
de la Cour.#

They therefore project to search for the reasons behind these misunder-
standings and to ‘contribuer & désamorcer un débat qui tend a devenir de
plus en plus politique’.#

After thus having professed their own pro-Community and pro-Court
biases the authors nonetheless occasionally admit that there is something in
the Court’s behavior which might legitimately give cause for concern. On
page 69, they say, for example:

dans I'ensemble, quoique 'interprétation donnée par la Cour aille sans
doute plus loin qui n’avait é1é envisagé par les auteurs du traité.

In the personal views of the authors, one should criticize the Court for that.

The eulogistic nature of the paper does not, however, suffice to gloss
over certain specific steps taken by the Court. About the judgment in
Hag,% they emit, e.g., the view that the Court went further than required by
the circumstances.® They also quite noteworthy call for judicial circum-
spection when they observe that the Court

devrait faire preuve d’une plus grande prudence dans son recours a
Uinterprétation téléologique lorsque la matiere dans laquelle elle est
appellée a intervenir est susceptible de faire I’'objet d’une reglémenta-
tion efficace par la Communauté.®

Although diplomatically formulated, the latter criticism is severe in its
content. It is said that the Court might be occasionally overlooking that it is
not the single lawmaking Community institution.

Inspired by the inefficiency of the EC’s political processes the Court
began, they admit, to act as a legislator,® hereby assuming policymaking
leadership generating ‘uncontestable stoppages’,* especially in the process
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of implementation of the Court’s legal-political directives. While the au-
thors observe that the Court has not succeeded in overcoming certain of
these,® they add this important caveat:

Sa jurisprudence dynamique améne a se demander jusque’a quel point
il lui est possible de prendre le risque de ne pas étre suivie.”

Their overall conclusion is nonetheless full of optimism. The Court must
not retreat from handing down — also in the future — politically unpopular
decisions the policy content of which are in one way or another justifiable
under the Treaty,” (i.e., ideologically correct judgments).

For the purpose of my presentation of the Sheep Meat Case* as a policy
input, it is useful to add that the three authors express certain misgivings
about the Court’s behavior in that case. They allude that the law which
eventually governed that case was in fact judge-made (the Charmasson-
decision). They then move on to articulate their astonishment over the
Court’s swift and rigid refutation of the plea for more time, advanced by the
French government, the defendant in that case.

J.V. Louis, F. Vandersanden and M. Waelbroeck criticize the Court with
diplomatic sophistication. This cannot entirely hide their basic assumption
which is that the Court might have chosen very different solutions in some
cases. Some of these might even have been easier to digest by the Court’s
political environment.

Their comments on the handling of the Sheep Meat case reflect, in
particular, a real need for the incorporation of more socio-economic facts
into the Court’s process of value conversion. Yes, indeed, a more regular
and ample access to that kind of fact would greatly benefit the Court, and
the Community, by helping to decrease tensions between the Court and
influential quarters in Member States.

Although the just reviewed paper does not make references to judicial
research critical to the Court’s role-performance, I submit that the paper
itself, in sum, may be considered as critical. It is admittedly so only by
implication and diplomatic understatement. In this respect the authors’
contribution is certainly very valuable.

From my point of view, it exhibits another major advantage. At first sight
one looks in vain for information about the criteria used for evaluation of the
Court’s performance. The criteria seem to reflect in essence only the
authors’ internalized standards for good judicial behavior.

If true, that is an illustration of a Level One analysis of the activism
problem.% There is, however, slightly more to it than that. The authors do
namely also point to negative responses to the Court’s jurisprudence stem-
ming from its political environment. Reliance on such data for reviewing
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critically the Court’s performance represents an attempt to use an objective
standard, and pushes the discussion towards a second level activism analy-
sis.

As I admit elsewhere in this book, any activism evaluation probably
never will be completely detached from the individual observer’s precon-
ceptions. This is not, however, to depreciate entirely the value of a careful
weighing of established records of both pros ans cons. It is therefore
necessary to investigate thoroughly and relate both the negative and the
positive policy inputs; and to analyze their relative strength.

4.11. Kari Joutsamo: The Role of Preliminary Rulings in the European
Communities®

Kari Joutsamo declares that the purpose of his study of the Court’s case law
under Article 177 is ‘to examine the powers and the limits of a court of law of
an integration organisation as a promoter of the interests of the organis-
ation’.”’ To this effect, he brings into operation a method of analysis which
is inspired by Nordic Realism.

Joutsamo’s realist framework of analysis leads him (1) to view the Court
as a determined pro-Community policymaker; and (2) to raise the basic
question whether the Court of Justice has authority and legitimacy to
translate successfully so much of the Treaty’s policy guidelines into a body
of operative law (as has been the case during the most recent decades).

This analytical framework is promising. It is regrettable that the author
does not develop in full all the implications of the type of problem he poses.

He does, however, most valuably verify how the Court has been pushing
and prodding integration by judicial fiat without showing much self-re-
straint. In his discussion of Defrenne 11,% he observes, e.g., that the ‘Court
regarded itself as competent to act as a legislator’.” While this might today
be the generally accepted view, Joutsamo’s remarks about the Court’s
handling of some litigants’ claim that the ‘Articles 48 to 66’ produce direct
effects in the Member States’ legal orders certainly are more controversial.
He says:

Although many provisions in these Articles (Article 48 to 66 EECT)
are clearly so general and vague in their wording that it is irrational to
argue that they could create direct effects, the Court of Justice, how-
ever, stated in very general and unspecified terms in the operative part
of its judgment . . . that the said Articles had nonetheless direct effects
in the legal orders of the Member States.!

Seemingly implying that considerations not only of rationality ought to
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underly judicial decisions, Joutsamo rightly remarks that the judicial pro-
cess is a continuous ‘collision of the normative and the empirical world’.""

He highlights very pertinently the existing crucial relationship between a
final judicial constitutional umpire (like the Court) and the society viewed
as its political environment with these words:

The search for authority (which the Court of Justice must conduct) by
persuasive argumentation is no doubt one of the most important, if not
the most important factor in the functioning of the Court of Justice'?

concluding that

the Court of Justice can hardly impose on national courts all of its own
ambitions concerning the development of Community law without
creating a risk of starting a weakening of its own authority.'3

Difficulties in connection with reconciling logic, normatism and empirical
fact presumably increase for any ultimate interpreter along with the coming
of age of the underlying constitutional document. Any society, after the
framing of its constitution, will undergo (important) social, economic and
political changes.

To what extent is a supreme federal court under an obligation to adapt its
interpretations of the fundamental law to the needs of new generations
living under different societal conditions? If no such duty is assumed to
exist, one might hypothesize, at least, that enforcement difficulties will
arise if the constitutional document is interpreted in serene aloofness from
subsequent social change.

To my knowledge, Joutsamo’s work is the first attempt at a general
impact study in relation to the Court of Justice. That is, a study which
discusses the impact or lack hereof of the EC’s supreme court purporting to
promote values (read: social, economic and political integration) by judi-
cial fiat in the face of an arguably incomplete social consensus in support of
those values. Inshort, in face of the sort of impact problems regularly facing
activist courts.

Joutsamo could have, and ought to have, gone much further in his
verifications of non-compliance with the Court’s rulings than investigating a
random selection of national courts’ defiance of the Court’s interpretative
leadership. The Court clearly was too bold and too ambitious during the
period of time under investigation. Therefore, some national courts were
not prepared to accept the Court’s constant emphasis on giving priority to
the integrative values, also where accomplishment of that goal requires a
virtual rewriting of crucial sections of the Treaty.

But his answer to the question raised is interesting. It is that defiance
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occurred because the Court was clearly too bold and too ambitious during
the period of time under investigation. He observes that some national
courts were not prepared to accept the Court’s constant emphasis on giving
priority to the integrative values, also where accomplishment of that goal
requires a virtual rewriting of crucial sections of the Treaty. It is well known
that in particular the Court’s attribution of direct effect to many provisions
of Directives has been met with national judicial resistance.!®

Joutsamo’s study would have gained in interest if the reactions of a larger
spectrum of the Court’s countervailing powers had been dealt with (i.e., not
only the reaction of national judges). Also the Member States’ other
branches of government, the legal-academic literature, the press and other
Community Institutions partake in the process of defining the scope of
manoeuvre of activist judges.

It is not possible to fence off what happens in European and national
courtrooms from tendencies and changes in society at large.

4.12. Claus Gulmann: Methods of Interpretation of the Court of Justice
(1980)15

Claus Gulmann notes that

Among other things the Court has been criticized for transcending the
limits of what ‘according to common opinion’ are the functions of
courts.!%

and continues

It suffices for the purposes of this article to mention the well-reasoned
opinion of Professor Peter Blok, based on thorough research regarding
the Court’s jurisprudence on the limitation of patent rights and other
exclusive rights because of their collision with art. 36 of the EEC
Treaty. He points to the very free style of interpretation of the Court of
Justice and its very active contribution to the integration process. In his
opinion this can only give rise to a very considerable uncertainty as to
the content of the law. Professor Blok maintains that the Court can
never be relied upon to stay within the limits set by the commonly
acknowledged methods of interpretation. His most serious objection,
however, is that the Court, though trying to conceal it, is acting as a
lawmaker. He asserts that it can never be the task of a court of justice to
be the prime mover in an integration process. Courts, he holds, should
confine themselves to safeguarding the correct application of the law as
laid down by the legislators — a limitation not respected by the Court of
Justice of the European Communities. %

23
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Finding a closer kinship between the US Supreme Court and the European
Court than between the European Court and the courts of the Member
States,'® he notes that the Court’s fundamental attitude to decisionmaking,
leading it to a widespread use of the pro-Community canons of interpreta-
tion, ‘can hardly (be regarded) as unacceptable, either logically or le-
gally’.1®

The author moves on, then, to make the following crucially important
remark:

It is to a large extent a question of judicial instinct or philosophy how
active a role a court may have in the lawmaking process. My own
impression is that there have been instances where the Court of Justice
has gone very far — perhaps even too far.!?

This leads him to say that

In my opinion, the most pertinent topic for discussion is whether the
Court of Justice exaggerates the importance of the teleological method
of interpretation, considering that the decisive objectives taken into
account are those expressed in the preamble and the first few articles of
the treaties. The salient feature of these objectives is not the clarity
which is claimed for them but their generality. It may indeed be
questioned whether all future Community action can in real life be based
on a narrow respect for these objectives. It may certainly be asked
whether democratic considerations should not lead to a greater accept-
ance of what the politically responsible Council of Ministers perceives
to be in the best interest of the Communities. One may ask whether a
fixation on the purposes of the treaties as laid down 25 years ago, to the
almost total exclusion of all other practical considerations, is justifiable,
having regard to the actual development of the European situation
during these years. One may ask whether the dynamic method of
interpretation should only be used when it leads to a strengthening of
Community law. One may ask whether it is acceptable that the Court
should regard itself as the only true guardian of the Community ideas —
ideas laid down just after the war during a period when the world
looked quite different from what it is today."!

I think that it is important to emphasize that the sort of questions which this
author raises, are precisely those which the present study seeks an answer
to. Gulmann also highlights that ultimately, a supreme court can only
successfully supplant itself to the political processes if it is capable of
producing acceptable laws and policies.!> Judge-made laws that are too
pro-Community activist will have to be rolled back, either by the Court
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itself taking the lead, or — and most importantly — ‘such a reversal would be
... forced by the Member States through revisions of the treaties or by the
appointment of judges more willing to show self-restraint.”

Indeed, he notes,

a Constitutional Court may not, through longer periods of time, be
either too much ahead of — or drag too far behind — the fundamental
political and social perceptions in a society without losing its cred-
ibility. ™

4.13. Peter Blok: Patentrettens Konsumtionsprincip (1974),'% and a Book
Review (1976)"¢

About the lawmaking powers of the European Judges and the Limits to it,
Blok has (in my translation) a good deal to say' but in particular the
following:

In the second place, and this objection against judicial lawmaking is
decisive, it must firmly be maintained that important political decisions
should not be taken by the Court but be the reserved domain of the
Community’s legislative branch of government, i.e., the Council of
Ministers. To the extent this principle is not observed, the democratic
nature of the decision-making process is squashed. If integrative pro-
gress for one or another reason is not achieved by Council decision, the
Court must live with that. Integrative progress in the Community is not
an objective law of nature; regard to progress does not legitimize
judicial law creation in areas of public policy of high political rele-
vance. Indeed, that objective does not exist independently of the govern-
ments and the peoples. Or, in other words: The Court is not mandated
to function as promotor of integration, it is its unique duty to safeguard
the law as it is laid down by politicians. Hjalte Rasmussen observes'®
that the Court in its case law uses the visions of the Community
experiment as a source of law. Truer words were never spoken. Yer, is
it acceptable?'’

As I have noted in Chapter 2 (5), the democratic deficit argument utilized
by Blok is not as simple to handle as Blok seems to think. I am much more in
tune with his observations when he remarks that the ‘Integrative process
... is not an objective law of nature’. The Court should be criticized for
behaving as if it were of that nature. And Blok, therefore, is right in asking
whether behaving on that assumption is acceptable. He pertinently submits
that it is not.
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4.14. Joseph Weiler: The Community System: The Dual Character of Su-
pranationalism (1982)'

The strongest (published) support of the validity of the methodologies and 2,
findings of the present study are provided by Weiler. In many ways, his

analyses in the article under review here run parallel to mine. The premises -.
on which he proceeds are also kindred to mine. His goal with that study is, -
however, quite different from mine. It is ‘primarily ... to examine the P
evolution of tensions (between the center and the parts of the Community 11

(ed.)) with the view to identifying the ensuing balance and explaining in -2-23 -2

what sense, if at all, one may still speak about Community ‘aboveness’. The
analysis will be limited to the structure and the process of the Community 11
and will not deal with its actual operation ... in substantive fields.’?'The :J4
author hopes, in addition, to find elements for a working hypothesis as to .
what are the ‘necessary characteristics which render a system suprana- ! G
tional’.??

Weiler’s focus, thus, is system-explanation and system-building. Since +
the European Court occupies such a crucial place in the Community 1
system, the Court necessarily becomes central to Weiler’s theories about !
supranationalism and the functioning of the Community. Its case-law on 2
direct effects of Community law and on Community legal supremacy as
well as pre-emption are dealt with in considerable detail as a reflection of 2
the well-established fact that the ‘Court speaks the language of centraliza- (-K G
tion’."> He knows however also that

The constituent instruments of the Communities were traditional mul-
tipartite international treaties. Although including certain novel insti- (-2.!1
tutional features they were, in line with precedent, expected to be

interpreted in accordance with the normal canons of treaty interpreta- e
tion, one of which is a presumption against loss of sovereignty by 1
states. '

The entailing dichotomy between design and actual role calls for observa- @ G
tions of the impact which the Court’s pushing and prodding of centralist (-.!
values has had on the actual workings of decisionmaking patterns, of /
national compliance with Community law and on the Community’s image
of legitimacy, Weiler rightly notes.

At one point he says that

To be sure, negative national judicial attitudes to Community jurispru- 9 )G
dence are usually conditioned by a variety of internal factors which "t
have little to do with the posture of the European Court. But, on

occasion, a link between Community judicial activism and national

judicial hostility cannot be excluded.'>
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The clash-provoking aspects of the Court’s case law are also dealt with in
relation to the Community’s main legislative body, the Council. Weiler
shows the difficulties which that body had to overcome when the Court
established the ERTA-doctrine. I have discussed that above adding later
developments in that field following the Court’s Opinion in the Natural
Rubber Case.1

Although his study and mine are concerned with kindred problems, they
are, by far, not congruent. To him, European Court case law and possible
resistance to accepting it are incidental. They are elements only for his
major objective which, as said, is to explain the core characteristics of the
Community system and its supranationalist element.

5. The Views of Some EC-Judges

The preceding survey is of works written by people extraneous to the
Bench. I now contemplate what some of the judges themselves have
written about the Court’s role and function. I have already quoted the view
of one Judge, A. Donner. It gives the quintessence of most of what the
Members of the Bench have published about the role and function of the
Court. I therefore refer to it here.”’

5.1. Robert Lecourt: L’Europe des Juges (1976)'%8

If so many sensible people had not insisted that they had seen the spectre of
a European government by the Courts or its judges, it might perhaps have
been too quixotic to perceive a reflexion of its image in ‘L’Europe des
Juges’. Yet, it is submitted that Lecourt’s book is a grandiosely designed
eulogy for the Court, against the image of ‘government in Europe by
judges’. Its aim is precisely to exorcise the spectre of activism.

In order to achieve that opjective the author’s technique is, first, to
explain how much legal integration and innovation the Court has au-
thored.!? Next, he describes the modes by which the Court has achieved a
result of that kind in such a short period of time.!*

The stronger the activism, the more powerfully calibrated ammunition is
required in order to legitimize it.

Lecourt certainly matches this requirement. Using a powerful dialectic
rhetoric, he seeks to exorcise the spectre of judicial activism by repeatedly
opposing what the Court has accomplished to what he explains to be the
alternative to judicial intervention: Ruin of the Community experience.
The word ‘ruin’, or its synonyms, is used no less than nine times over just
thirty pages.’*! And few of his readers would, of course, opt for the ruin
alternative.
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The imperfection of his argument is, of course, that more than the said
two alternatives are available as a rule. However, he sounds very persua-
sive, perplexing the reader to rush to accept the work of the Court — and
more of it if necessary — in order to avoid ruin. The book is a well
orchestrated, highly eloquent, pro-Community Court act of defense.

In the course of his work, Lecourt makes some interesting observations
and concessions, however. A few short citations should suffice to verify
this. Lecourt makes, for example, the following highly disputable proposi-
tion:

Le but visé exigeait donc un systeme juridique autonome, une commu-
nauté de régles distinctes du droit national et preservé dans son unité
contre toute risque centrifuge.’

admitting that

Pour vitale qu’elle soit . .. proclamée pour aucun texte, mais tout le
droit des communautés est congu et organisé comme tel (sic!)!*

What a postulate! It is therefore solely the ruin perspective which, in
Lecourt’s view, explains and legitimizes the

I'oeuvre du juge . . . analysée. L’univers dans lequel se situe le juge est,
par sa nature méme, celui d’une création continuée.'**

The judge is

par les traités mémes, obligé de se placer au coeur de la perspective
dynamique par eux tracée: non qu’il puisse dépasser les limites naturel-
les d’'un pouvoir purement judiciaire . . .. 1l ne peut rien ajouter aux
traités, mais il doit leur donner tout leur sens et faire porter a leurs dispo-
sitions toutes les conséquences utiles, explicites ou implicites que la lettre
et esprit commandent.'

However, if that is true, judicial discretion could hardly be more free. And
secondly, only the will expressed two or more decades ago by the Founding
Fathers counts for the Community judge. Subsequent social change should,
if one is to believe Lecourt, be left entirely out of light.!3¢

It cannot always be that way, of course. Subsequent social change is not
to be infinitely excluded from judicial consideration.¥’

5.2. Pierre Pescatore: The Law of Integration (1974)'3%

Over the years, Pierre Pescatore, Judge and professor, has been an active

u)



178

participant in juridical discussions of matters pertaining to the Court of
Justice. Because of space limitations, the present review devotes, however,
particular attention to essentially one work of his. This is certainly the one
most pertinent to this work’s line of analysis."

Pescatore is, beyond any doubt, the most imaginative and persuasive
protagonist of ‘big (European) judicial government’. Any comparison
comprising the European Court should not be made with European na-
tional courts, not even with the Supreme Courts of the Member States. The
proper framework for comparison is found, Pescatore maintains, in the
records of other transnational/federal Supreme Courts, such as, for exam-
ple, the US Supreme Court.!* This is probably a double-edged sword. On
the one hand Pescatore gains at least one advantage by removing the
European Court from what one might call its natural, national judicial
environments and antecedents. The advantage is that what, measured by
those standards, might look like an activism running wild, by the stroke of
the pen becomes entitled to renewed evaluation. Moreover, this evaluation
must be made by the use of standards which are unfamiliar to most
commentators and, hence, clearly more difficult to operate with precision
and authority. On the other hand, by juxtaposing the European Court to
the US Supreme Court and other high federal courts, Pescatore, perhaps
unwillingly, invites other parallelisms to be made. One of these is to place,
following an American precedent, the personal whims and policy prefer-
ences of the individual European Judges at the center of attention. Another
is to commence European judicial research along other lines of the last
three decades of American queries, as these are presented in, say, Frontiers
of Judicial Research by Tanenhaus and Grossman. 1 have difficulty believ-
ing that that is the sort of inspiration which Pescatore sought to transplant to
the European arena.!!

He rebuts with insistence, in fact, that the European Court’s involvement
in law and policymaking might justifiably attract criticism for ‘gouverne-
ment des juges’.'”? This is so despite the fact that the Court’s action ‘is
bold’.** This boldness of action partially coincides with ‘certain periods of
crisis and stagnation in the sphere of action of the political institutions’. !
According to Pescatore, the Judges of the European Court also have a
‘certain idea of Europe’® of their own. This idea guides them to boldness.
But their conception of the limits of judicial office compels them to re-
straint.!46

He says elsewhere

The Court has been careful not to exceed its role as judge . . . There has
never been any question of setting up any form of government by the
courts, to use a perennial expression.'’
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And that the Court

... s'impose d’'une grande modération dans les rapports avec les Etats
membres. 18

This may sound complex and even self-contradictory, and may in fact be so
because

For each time one has recourse to such ideas (as ‘Community system’,
and ‘Community legal order’) one intends to say that the rules of
Community law fit into a complex of general ideas, of purposes, of
structures, of powers, of legislative and judicial methods, which make
it possible, beyond the letter of the written law, to come to grips with
the needs of growth and the requirement of effectiveness.'®

I shall let these few passages of Pescaftore’s rich academic work speak for
themselves, without adding further lengthy comment of my own. Only this:
his work warrants the same sort of conclusion as those to which Lecourt’s
pleading for the Court gave rise. First, judicial decision which only has to be
kept within the extremely vague description of limitations offered by
Pescatore must, in verity, enjoy a very spacious room of manoeuvre.
Secondly, like Lecourt, Pescatore contends that the decade-old expressions
to be found in the Preamble and the first Articles of the EEC-Treaty of the
political wills of the Founding Fathers do rightly claim supremacy in judicial
reasoning. This is to the exclusion of policy inputs generated by subsequent
social change.™ Thirdly, the growing signs of discontent and defiance of
judical government which some of the Court’s countervailing powers emit,
may also, in his view, be disregarded as negligible.

5.3. Hans Kutscher: Methods of Interpretation: As Seen by a Judge at the
Court of Justice (1976)'>2

When he was incumbent president of the Court, Robert Lecourt, in 1976
announced his intention to retire by the time his third three-year term of
office came to its expiration.'** The Court called a Judicial and Academic
Conference, which was held at the Court’s Palais de Justice in Luxembourg.

The first paper presented was written by Hans Kutscher, the president-
to-be of the Court. It is only natural to pay considerable attention to what
he said on that occasion. His statement might in fact, in one way or another,
reflect the thinking of more than one member of the Bench. Formally, the
views expressed were expressly confined to being those of ‘a judge’. i.e.,
presumably of Mr. Kutscher himself.
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The crux of Kutscher’s analysis is that the whole Community enterprise

... 1s oriented to the future and designed with a view to the alteration
of economic and social relationship and progressive integration.'>

Hence, like for Lecourt and Pescatore, it was Kutscher's view that the
legacy of the Federalists of the 1950°s is not challengeable. Embedded in the
EEC Treaty’s Preamble and, with some hesitation, in Article 2 (EECT),
these political visions legitimize judicial decision, even one using the visions
as a yardstick by which to measure the adequacy of individual Treaty-
Articles. Says Kutscher:

The principle of the progressive integration of the Member States in
order to attain the objectives of the Treaty does not only comprise a
political requirement; it amounts rather to a Community legal princi-
ple which the Court of Justice has to bear in mind when interpreting
Community law, if it is to discharge in a proper manner its allotted task
of upholding the law when it interprets and applies the Treaties. How
else should the Court of Justice carry out this function which it has been
assigned except by an interpretation of Community law geared to the
aims of the Treaty, that is to say, one which is dynamic and teleologi-
cal?

I may suggest as a reply to this rhetorical question the passage in which
Hamson assails the Court for having ‘sever(ed) the legal world — the world
in which it (the Court) operates — from the world of what are called real or
actual events’.’** Indeed. in Hamson's view (which I share), fundamental
law should be adjusted to social change and judges ought to show deference
to new political wills (even if they preach a standstill in the process of
integration). This is something entirely different from Kutscher’s legal
purity approach.®’

This profession of faith in judicial aloofness of ‘the real world’ and its
(feigned?) astonishment over the ensuing political infights over issues of
value-priorities may cause surprise. Before ascending to EC-judicial office,
Kutscher was, indeed, himself a member of the German Constitutional
Court, which has not earned a reputation for staying impeccably aloof from
the sordid issues of German politics. From his pre-EC-Court activities,
including also a number of years in the German Bundesrat, Kutscher might
be assumed to be well-equipped to evaluate the magnitude and complexity
of the problems facing the EC-Court also. He should, in particular, be
familiar with the strains provoked by public discontent with judicial promo-
tion of the values of the Judges and/or of the Constitution. This conflict, of
course, sharpens when the unqualified priority of these values hardly enjoy
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consensus-support among the members of the body politic.

The German arguments against a judicial activism running wild™® must
have been at least familiar to him. Among these arguments one notes, not
least, this: since the laws which a litigant may request the Court to set aside
are adopted by duly democratically elected legislatures, a democratically
less accountable court should always show some measure of caution before
following his invitation unless the democratic political will was not formul-
ated under due observance of all requirements of form."* Elsewhere in this
important speech, Kutscher declares that

on the whole, it must, however, be recognized that the task entrusted
upon the Court to ensure that the law is observed includes the power to
develop the law by interpretation.'®

Now this is almost a truism if it is not to be taken as meaning something
different than what it appears to mean. Indeed, the interesting point is not
that the Court is empowered to develop the law of the Community by
interpretation. The crux of the matter is to what extent the Court is entitled
to, or can get away with, changing the original fundamental law or adding
to it.

Kutscher’s view on this may perhaps be inferred from the context into
which the quoted passage is written. Remaining doubts that Kutscher
should not view the Court as being in possession of vast powers in that
respect is, indeed (so it seems) put to rest by himself when he illustrates the
scope of the Court’s interpretation power by referring to Defrenne v
Sabena.' Hardly any other decision was more boldly construed than that.
Indeed, from a basis in the Treaty which obliged the Member States to
create equal job protection laws for men and women, the Court deduced a
duty for a private company to pay the same salary to a female as to a male
employee. As if this was not enough law creativity, the Court added that
the equal pay rule, in principle, became effective on the day of the Court’s
pronouncement of its judgment.’?

Which are the guidelines, legal or otherwise, which conduct judges to
make the sort of laws which, inter alia, emerge in Defrenne (just quoted)? If
‘applicable’ guidelines should otherwise be in short supply, Kutscher ad-
monishes his listeners and readers that

The Community judge must never forget that the Treaties establishing
the European Communities have laid the foundations of an ever closer
union among the peoples of Europe and that the High Contracting
Parties were anxious to strengthen the unity of their economies and to
ensure their harmonious development (Preamble to the EEC-
Treaty).'63
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One notes that Kutscher deliberately quotes from the Preamble, leaving the
less far-reaching policy indications of Article 2 unmentioned. Kutscher
seems to justify Defrenne’s creative boldness solely on the basis of a policy
guideline contained in the Preamble.

Whatis more, by his choice of words Kutscher makes another courageous
admission. It is about his perception of the Court as being close in kin to the
US Supreme Court. Indeed, by the words of the quoted passage one is
singularly reminded of the words of Chief Justice John Marshall in Mc-
Culloch v Maryland, one of the famous law-suits that grew out of the
protracted conflict over the creation of a Bank of America. In that case,
Marshall declared that ‘We must never forget that it is a constitution that we
are expounding.’'*

It is probable but unprovable that this parallelism of language is not
fortuitous. It should rather be interpreted as an implicit but, nonetheless,
remarkably frank admission, by a leading member of the Court of Justice,
of the greatness of the tasks entrusted, in his views, upon the Court. Its role
and function appears to be comparable with that of the US Supreme Court
of the early 19th Century.!s

I conclude: that Kutscher (as well as Pescatore, cited above) can be
perceived as supportive of the comparative ‘case’ which I advocate in
Chapter 5.

Adopting the familiar argument according that judicial activism is as a
rule linked to the relative inertia of the political processes, Kutscher carries
this view even further than usual. He declares that legislative inertia
compels the Court to act with boldness and legislative imagination.'® Any
activism vis-a-vis the Member States is, as that author sees it, forced upon it
‘by the special features of the Community’.'¢’

The reviewed paper conveys an impression of an institutional self-as-
suredness presumably stemming from a belief in the success of a forceful
judicial contribution to the EC’s political and economic integration. Far
from a regretful mea culpa, the author’s evaluation of the Court’s achieve-
ments inspires him to reaffirm the Court’s unweakened intent to go ahead
pressing for more integration. Doubts are certainly not aired as to the
Court’s right to ideological leadership.

In the same vein, President Robert Lecourt summed up the outcomes of
the Judicial and Academic Conference (1976) saying that

The results of the Conference to which I have just referred highlight
possible future progress towards new developments. Experience has
shown that the repercussions of any Community provision, however
unimportant it may be, hasten judicial integration — the experience of
the Brussels Convention on Jurisdiction and the Enforcement of Judg-
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ments in Civil and Commercial Matters is the most recent illustration
of this; it must therefore be recognized that here is a discrete but
effective practical method of bringing about gradual integration whilst
other, more ambitious, projects are marking time.!%8

In my terminology, both Kutscher’s seminal paper and Robert Lecourt’s
summary of the Conference portray an activist court. It is activist, inter alia,
because it is manned by policy oriented judges. The two presidents employ
a different terminology but reality remains the same. Nor do the two
presidents really seem to regret the state of the Court’s affairs although
Kutscher seems to deplore the Community legislature’s ailing ability to
respond quickly with adequate legislative steps to new public policy needs.
This allegedly pushes the Court and the Judges to behave as if the govern-
ment were by them.

6. The Boundary Location Problem in Previous Judicial Analysis —
Concluding this Chapter

The crux of the boundary location problem (i.e., the one pertaining to the
location of the limits to judicial action in the Community) is this: to what
extent are the Judges authorized to base their rulings on the guidelines of
the Preamble and Article 2 when difficult choices between competing
public policies are to be made? From the accounts of the views of the three
Judges above, a clear reply is derivable to that question: because those
guidelines are judicially applicable, judicial restraint is successfully
achieved as long as the Court can justify its action by reference to those
guidelines.'®”

I do not think that things are that simple. In my view, those guidelines are
destined for political consumption. They are to guide the Commission, the
Council and the Parliament in the course of accomplishment of the task
entrusted to them as parties to the Community’s political process. This is
not of course to contend that the integration leitmotif is irrelevant to the
Judges. But they are bound to give effect to all expressions of will which the
Founding Fuathers laid down in the Treaty, including those less powerful
integration promoting ones to be found in fairly many of the operational
Atrticles of the Treaties. This means, for example, that when the Euratom-
Treaty does not establish a common market for the goods covered by that
Treaty, the Court cannot deduce from the spirit of that Treaty or from the
establishments of common markets under other Community Treaties (etc.)
that the Euratom-Treaty established a Common Market.!™

This means also that if the Draftsmen of the EEC-Treaty in Article 95
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were careful to prohibit internal taxation laws discriminative against im-
ported goods, it is for the Court to observe the textual limitation of that
Article; and not supersede it by an extention of the prohibition to cover
internal taxation barriers to exports also.!”

Admittely, different commentators may hold different views on this
point. And it also comes out clearly in the preceding literature review that
most authors feel like the three Judges. On the other hand, the oral
tradition and an essentially younger generation of specialists in the study of
Community law have clearly cast their votes in favor of a containment of the
integration promotion activities of the Court. A common thread to their
thinking seems to be that Judges must show deference to the prevailing
policy preferences of the political processes, even in the case of inertia. This
inertia should, in other words, be taken seriously as translating the message
that social change intervening after the creation of the Communities should
not be disregarded; that is, neither by the political processes nor by the
Community’s judicial processes.

One more thing is worth noting. Those who know the workings and ideals
of the Court best are the strongest advocates that the national courts of the
Member States are not the European Court’s counterpart courts. Compari-
son should instead be made between the European Court and other trans-
national/federal Supreme Courts and, most noticeably, with the widely
reputed activist US Supreme Court. In my view, this is a very pertinent
revision of comparative patterns. Yet, it is two other things at the same
time. First, I would interpret the focal change as an implicit admission that
if traditional European standards of evaluation of judicial policymaking
were employed, the Court would come out stamped as a rampantly activist
court. Hence, the revision of comparative perspective offers a tactical
advantage. Secondly, the revision of the comparative framework should be
viewed as an affirmation of the existence of a continued need for a com-
prehensive and penetrating judicial involvement in the conduct of Commu-
nity political business. The scope of actual or potential judicial interven-
tionism should not, in other words, be expected to be narrowed in. The US
Supreme Court comparison serves to legitimize that continued interven-
tionism.

It can be taken for granted, after all, that the requirement of judicial self-
restraint is not met on the condition that the Judges are able to justify their
action as being within and guided by the political visions of the Preamble.
Even authors like Louis, Vandersanden and Waelbroeck seem to share in
that opinion. Therefore when they acquit the Court—they say that nonethe-
less one should not criticize the Court — their evaluation must be guided by
another criteria. There is not much scope for doubt that that criteria is the
political inertia point of view. That inertia must be remedied, even at the
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entailing cost of a judicial transgression of the role which the Founding
Fathers envisaged for the European Court. It is hence Lecourt’s ‘ruin’
justification which emerges in the thinking of these three authors.

From reading the mass of legal literature on the Court’s law and policy
involvement, it is amazing to note the successfulness with which the ‘ruin’
argument has been utilized. Author after author seems to be willing to
accept even hazardous judicial trespassings onto societal responsiblities
constitutionally entrusted to other branches of government. And yet that
argument at best offers a plausible justification for part of the Court’s
activism. [ shall now address that argument.

Needless to say, [ suppose, that some of the Court’s earliest -- and boldest
— juridical creations cannot be justified by invocation of the ‘ruin’ argu-
ment. I refer to the rulings in van Gend en Loos and in Costa v ENEL,
creating direct effects and supremacy. Admittedly, these Judgments have
never been defended in that way to my knowledge. Yet they are not the
only ones. One might usefully mention the Court’s creation from nothing
(almost) of a Community fundamental rights protection. It is squarely
impossible to submit that a fundamental rights protection is fit to remedy a
critical state of political inertia. Rather, the contrary view may be advanced
with success: by imposing on the coordinate branches of government to
observe a fundamental rights protection of the individual and the individual
company, the effectuality of the political processes is more likely to be
hampered. (I shall return to these arguments in considerable detail laterin a
different context. At this point, I therefore omit to document the tenability
of my arguments.) But there is more.

How should one really justify, say, the ERTA-doctrine if the sole under-
lying rationale were the ‘ruin’ argument? It is true that by the end of the
transitional period, a backlog of work remained unprocessed by the Coun-
cil of Ministers. Numerous proposals for regulations and directives were
left unadopted, bogged down in lengthy negotations between Council
members. However, it is a far cry from that inertia to boldly create vast
foreign (commercial) policy powers to the benefit of the Community. I can
understand the argument that to attribute direct vertical effects of non-
implemented directives compensates for political inertia, i.e., not that of
the Council but of the individual Member State. The ERTA-doctrine can of
course also be said to fill the gap left behind by the Founding Fathers who
apparently did not find it compelling to vest vast foreign (commercial)
policy powers in the Community. [t is stretching far, however, to allege that
since the Member States might have called for another constitutional
convention to create new and enlarged foreign policy powers for the
Community, the Court was called upon to remedy an ‘inertia’ considering
the fact that they did not call for such a convention to assemble.
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Essentially, the same argument may be advanced on the Court’s bold
creation of a Community prohibition against the operation of internal
taxation schemes discriminative against exports to other Member States.!”
Itis a fiction, I submit, to maintain that the Framers of the original Treaty
would have filled that lacuna if they had paid attention to it, and to continue
arguing that since the Community’s constituent parts did not take proper
initiatives to see the gap filled, it is for the Court to do the desirable
business. Hence, although one should and could not dismiss the validity of
the ‘ruin’ argument entirely, I do not think that it is a sufficiently strong
argument to carry the actual scope of the Court’s activism. One is therefore
invited to search for an additional or alternative rationale. For this purpose,
it is useful to reconsider the argument that the European Court’s counter-
part courts are not traditional Continental European courts, but rather
courts like the US Supreme Court."® If that court’s activism had always
been justified and justifiable as alleviating ‘structural infirmities’ in the
other branches of government, not much would have been gained from
looking closer at that argument. Yet a good deal of the US Supreme Court’s
activism does not rest on its justification on ‘inertia’ grounds. It suffices to
point out here that the New Deal clash, quite to the contrary, consisted in a
conservative court’s attempt to block the implementation of the outcome of
an extremely lively political process. It was in defense of a finance capital-
ism that the Supreme Court tried to fight Roosevelt’s politically progressive
New Deal legislation.!! That is something entirely different from judicial
remedying of political inertia.

These observations have brought this investigation to an interesting
point. The question must now be answered whether those who invoke the
US Supreme Court comparison were unaware that there is no congruence
between the ‘ruin’ justification and the US Supreme Court’s activism. I
think that it is quite unlikely that lack of awareness has prevailed. On that
assumption, the Supreme Court as model argument then acquires another
meaning. It now can be taken to express the thought, correct as I see it, that
in a new societal reality (federalism and supranationalism in Western
Europe) well-merited separation-of-powers doctrines cannot be assumed
to provide adequate responses to emerging needs. Or, in other words: in a
Western European Community which was created in the image of the
United States, and supposed to mature into a sort of union comparable to
that of the US, the institutions should be mandated to develop accordingly.
In the case of the Court of Justice this would mean that it should acquire
powers and methods and techniques of functioning designed along the lines
known from the US. The ultimate station of this line of analysis is to consider
the European Court as a political branch of government. As 1 see it, the
Court has already functioned that way for quite some time, in part at least.
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Is this result irreconciliable with the ‘ruin’ argument? I do not believe it is
if one assumes that ‘ruin’ is a catchword for the often repeated postulate
according that an equation sign can be placed between decline in integra-
tion and ‘ruin’ of the Community experience. Ipsen characterizes the
Community along these lines when he suggests that the ‘Verge-
meinschaftlichung ist einen auf die Dauer angelegten Ent-
wicklungsprocess’. The same sort of view is also represented in various
solemn declarations made by Commission Presidents, etc. If such views
were correct, it would be relevant to note that the Community would
probably be the single society which would crumble unless it maintained a
presumed development momentum. There is however, in my view, reason
to consider the said sort of postulates as simply what they are: postulates.

They simply represent another way of stating that the integration objec-
tive of the Preamble should be given priority over competing social goals.
As I have noted elsewhere, it is fairly likely that even those who drafted the
EEC-Treaty could not agree that this should be the unique, unquestionable
priority. However, if one believes that a decline in the integration momen-
tum leads to ruin, that is a good argument for exploiting a judicial oppor-
tunity to promote centralism and integration.

The ‘ruin’ argument may, in this manner, be reconciled with the ‘US
model’ interpretation of statements by those who militate for juxtaposing
the EC’s and the US’s highest federal courts. Indeed, only if social, eco-
nomic and political integration continues to take place will the vision of a
US-like Community ever be realized.

As I see it, the EC-Court has for quite some time functioned partly as a
Community political branch of government; just as the US Supreme Court
is a political branch of the US government. Indeed, the Court has assumed
powers which are comparable in several respects to that of the US Supreme
Court, but it has not developed methods and techniques of functioning fully
adequate to that function. By this I mean that, as yet, the Court has kept
itself fairly isolated from socio-economic facts and it has failed to develop
docket-controlling techniques which are in line with its policy involvement.
In Chapters 13 and 14, 1 will draw some conclusions on this. For now, the
discussion shall therefore be discontinued. Here it suffices to note that my
theories obtained support, if only by implication and understatement, from
quarters which would seem to dissociate themselves from that kind of
analysis and conclusions. The ‘ruin’ argument prevalent as defense for the
Court’s creative activism offers a partial defense only. It is predictable that
its validity will decline further in years to come

The problem just dealt with may be tackled from a somewhat different
perspective also. Indeed, instead of submitting that ruin results if integra-
tion momentum is not maintained, one might look at the European Court’s

)((1

E 9!

2 (9



188

many bold judgments as cases in which the Judges did not have their hands
entirely free. It is arguable that they acted boldly for fear that self-restraint
would, in itself, trigger integration decline. If looked upon in this way, to
dismiss the plaintiff’s pro-Community integration arguments would run
counter to the Preamble’s political visions about ‘an ever closer union’ on
European soil. But that would not be the worst of scenarios. The real
danger flowing from self-restraint in particular instances would be that pro-
Community arguments would be much less likely to reappear in court. If
damageable in itself to the process of integration, to deny the justification
of centralist interpretations would freeze the situation. Otherwise hopeful
litigants would not waste time and money on presenting their cases before the
Court. From a purely integrationist point of view, given the inertia of the
political processes, that might really prove to be more damaging to the
Community experience.

So when it is maintained that the Judges enjoy discretion, it really means
that they are not legally bound to arrive at any particular decision. From
this last perspective, the hands of the Judges might, if viewed from their
own Institutional position, be much less free than a consideration of the law
would suggest. However, to avoid misunderstandings: the lesser freedom
of choice in the latter meaning does not change anything in the discussion of
whether or not the Court makes political decisions. Of course it does."”

However, if what I submit is correct, the investigation is wide open again,
it would seem, to the problem of defining the boundaries of the ‘new’
judicial role. This problem is not real, however. Indeed, the democratic
myth/reality gap analysis, developed in Chapter 3, provides the answer: a
careful monitoring of the responses of the countervailing powers to activist
judgments, and activist series of judgments, offers an adequate tool for
establishing when judicial activism is no longer socially acceptable. On
traditional analytical bases, the democratic deficit of courts would compel
them to minimize their law and policymaking involvements. Under varying
societal conditions, the democratic deficit argument acquires, however,
varying weights. The justfiable amount of activism cannot be deduced from
democratic theory or from existing or discoverable laws. Only the re-
sponses from the body politic offer a satisfactory guideline for assessing
when an acceptable judicial activism has become unacceptable.

If it is not to remain a ‘you say yes but I say no’ discussion, judicial
research of activism phenomena must move on to a registration and weigh-
ing of both positive and negative policy inputs. This is instrumental to
solving, if at all, the activism problem. That is the sort of research which
Chapters 9 and 10 will account for. Although the acceptability-of-judicial-
activism issue is not absent from several of the academic works and
speeches reviewed above, empirical policy input investigations are, as a
rule, absent.
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For completeness, I must draw attention to a specific breed of academic
analyes which began to manifest itself by the end of the 1970’s. Apparently
independent of each other, and at least uncoordinated, legal scholars in
many Member States began to investigate what actually happened in the
aftermath of the European Court’s numerous rulings, including those
purporting to settle important federalism conflicts. See, for example, O.
Androud and others: The Application of Community Law in France:
Review of French Court Decisions from 1974 to 1981;8 and C. Mastellone,
The Judicial Appliction of Community Law in Italy, 1976-1980;% and V.
Constantinesco, Jurisprudence Francgaise relative au Droit Commu-
nautaire;'® note also a Colloquium organized by the Danish Society for
European Studies in Copenhagen from November 12-14, 1981, entitled:
The Individual Member States’ Community Obligations: Faithful Im-
plementation or Realisation of Unilateral Political Goals. Several papers
from this conference are now published, cf. Paolo Gori, Obligations Com-
munautaires: le Cas d’Italie;'s* and Hjalte Rasmussen, Denmark in Face of
Her Community Obligations;™ and A. Kellerman,'® writing for the
Netherlands.

The newness of these studies consists in their survey of the entire field of
national judicial (and often also administrative and legislative) follow-up of
the EC-Court’s dicta and judgments. This reflects, it is submitted, an
important change of perspective. Indeed, the advent of an ideal state of
compliance is no more simply deemed to be a matter of time and under-
standing. Unlike the just-cited somewhat older surveys of national Su-
preme Court compliance, which invariably portrayed complete compliance
as a matter of a lapse of some time only, it is now a recorded fact that
national courts may continue to react negatively on all levels. Legal analysis
hence, must begin asking the question why that is so. The works cited in the
text are at the edge of doing so. The intellectual framework of the said
studies is, in part at least, that more and more judges and other lawyers of
the Member States came to perceive the Court of Justice of the 1970’s and
early 1980’s as intolerably activist.

Notes

1. The expression is borrowed from Arthur S. Miller, Judicial Activism and American
Constitutionalism, on p. 336.

That tendency was clearly predominant throughout the 1960’s and most of the 1970’s; it still
prevails in many influential legal academic circles. Among the latter one might mention, to
illustrate, a few monographies: Henry G. Schermers, Judicial Protection in the European
Communities (2nd ed.) (Holland, 1979); and Ami Barav and George Vandersanden, Con-
tentieux Communautaire (Bruylant, Bruxelles, 1977); and Ami Barav, The Judicial Power of
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the European Economic Community, in 53 §.Cal.L.Rev. (1980) pp. 461-525; (see for a
particularly acid criticism of the latter Martin Shapiro (Professor of Constitutional law,
Berkeley) in 53 S.Cal.L.Rev. (1980) pp. 537-542 (the ‘human flesh’-expression above in the
text is borrowed from Shapiro op. cit.)); E.-W. Fuss (ed.), Der Beitrag des Gerichtshofes der
Européischen Gemeinschaften zur Verwirklichung des Gemeinsamen Marktes (Nomos Ver-
lag, 1981); Christian Philip, La Cour de Justice des Communautés Européennes (Presses
Universitaires de France, 1983); Chevallier (R-M) and Maidani (O), Guide Pratique. Art 177
CEE (Luxembourg, 1982).

2. I shall return just below to what I have here termed the oral tradition of academic
discussion of the Court. Moreover, the following Chapters are devoted to analyzing what
remedies are available to an activism becoming unacceptable; and to proposing some replies to
the question about what the Court can and should do in order to fight off criticism for activism.

3. Bredimas says for example that the Court ‘in order to contribute to subordinating State
sovereignty, . . . regularly takes recourse to the methods of interpretation of *effet utile’ and the
teleological interpretation’. This line of analysis was initiated by R.M. Chevallierin CML Rev
(1964). The quote is from Anna Bredimas, Methods of Interpretation and Community Law
(North Holland, 1978) (emphasis added).

4. Cf., e.g.. Robert Lecourt, L’Europe des Juges (Bruxelles 1976) on p. 235 ff.; and Hans
Kuischer, Methods of Interpretation as seen by a Judge at the Court of Justice, in Reports from
Judicial and Academic Conference (Luxembourg, 1976). Gulmann emphasizes the same view
in the article discussed below 4.12, at p. 198.

5. All quotes are from Anna Bredimas, Methods of interpretation and Community Law
(North Holland, 1978, p. 70).

I think that the Danish Goldsmiths’ Case illustrates well how these techniques work. In that
case the Court was asked whether the Community prohibited internal taxation-schemes which
subject exporting interests to heavier tax-burdens than exclusively internal ecnomic opera-
tions. It is recalled that Article 95 (EECT) only outlaws discrimination against importing
interests. In a bold move the Court declared that the latter prohibition merely embodied one
expression of a broader principle namely one preventing the Member States from discriminat-
ing against goods in intra-Community commerce. Rightly applied. this principle would outlaw
export-discriminations as well, cf. Case 142/77 Judgment, of June 29 [1978] E.C.R. 1543.

6. It is in contrast with warm acclamation that E.-W. Fuss reports his experience with EC
judicial policy involvement. In my translation, he says “That the fact that the law is a highly
important determinant of integration does not need to be emphasized here. Nor has the Court
shunned closing the legal lacunae (which the draftsmen left open and which secondary
legislative acts did not fill) with bold judicial law. This bravery has triggered sharp criticism in
the direction of the Court.

This conference should not be concerned about this but about the happy integrative progress
which, powerfully supported by the Court, has intervened on behalf of free movement of
goods. In fulfilling this law-creating task the Community Judges did not permit the freqent
political crises to disturb their Community-friendly cirles’, cf. E.-W. Fuss (ed.), Der Beitrag
des Gerichtshofes der Europdischen Gemeinschaften zur Verwirklichung des Gemeinsamen
Marktes. (Nomos Verlag. 1981) on p. 7.

7. Cf. below and Chapter 10.

8. Cf.. e.g., under 4.10 and 4.12 below.

9. Cf. discussions in Chapter 2, subsection 3.

10. Cf. Ross, On Law an Justice, pp. 151-152, quoted above Chapter 2, Subsection 3.

11. Shapiro is indeed well acquinted with the problems generated by the process of legal,
social and economic integration on Western European soil. His views are published in 53
Southern Californian Law Rev (1980) on pp. 537-542. They were made in response to a paper
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entitled *‘The Judicial Power of The European Economic Community, by European Law
specialist Ami Barav.’ This is published in 53 Southern Californian Law Rev (1980) pp. 461-
525.

12. On p. 540 op. cit. (emphasis added).

13. On p. 542 op. cit. (emphasis added).

14. If it is permitted to designate the unpublished critical views in this manner.

15. Cf. The Case-Law of the Court of Justice — A Critical Examination of the Methods of
Interpretation, in Judicial and Academic Conference (Luxemburg, 1976) pp. III, 1-163, at p.
56 (emphasis added). See for two other examples subsection 4.10 and 4.12 below.

16. On p. I1I-56, op. cit. (emphasis added).

17. There are a few exceptions, however. These are all related in this Chapter. As it will be
seen there, these critical views are mostly authored by a younger generation of European
lawyers.

18. Cf. below 4.8.

19. Cf. below 6.1.

20. One finds a limited approach of this kind in Joutsamo, The Role of Preliminary Rulings,
cited below 4.11. See also Hamson, Mann, Blok, and Weiler which all attempt to prophecy
about the reactions which a too pro-Community case law will generate on the part of those who
have to comply by it and to implement it. The authors stop, however, short of analyzing all
relevant policy-inputs which are channeled to the Court. Nor do they embark on a discussion
of what legal means the Court might deploy if the tolerance of the countervailing powers
would one day come to an end. Nor do these legal-academic authors make any attempts to
evaluate overtly what constitutes the worst scenario case: occasional defiances of individual
decisions which are perceived as transgressions of the limits to the Court’s law and policymak-
ing power (ending which it has been the case as yet with compliance); or peaceful co-existence
between the Court and the governments of the Member States following a constantly State-
friendly jurisprudence (which however further stallmates promotion of integrationist values).

Gulman’s article, mentioned below, pushes analysis to the edge of addressing, in critical
terms. the activism issue straight on, cf. 4.12.

21. The Uniting of Europe, 1958: Political, Social and Economic forces, 1950-1957 (Stan-
ford, 1958); and ibidem: Beyond the Nation and State: Functionalism and International
Organization (Stanford, 1964).

22. Political Community and the North Atlantic Area: International Organization ip the
Light of Historical Experience (Princeton, 1968).

23. And Stuart A. Scheingold, Europe’s Would-be Policy: Patterns of Change in the
European Community (Prentice Hall, 1970).

24. Also P. Pescatore eulogizes these pioneers; cf. The Law of Integration (Leyden, 1974) on
p.l

25. Cf. most notably his ‘The Rule of Law In European Integration’ (Yale, 165); but also
ibidem The Law in Political Integration (Thc Evolution and Integrative Implications of
Regional Legal Processes in the European Community) in Occasional Papers in International
Affairs (Harvard University, 1971).

26. This kind of question is embedded in the American realistic tradition. This shall not be
discussed here but reference made to others. Thus, e.g., in his book ‘Rettsvesen og
Rettsvitenskap i USA’ (1953) Torstein Eckhoff gives a thorough description of both the main
avenue of US legal realism as well singling out several of its different schools; see also Alf Ross,
‘On Law and Justice’ (1958).

27. The Court was informed of such both by the HA and by the other parties to proceedings
before it. And the Court also listened carefully to explanations given to it by the Community’s
primary policymaking institutions.
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28. Librairie Générale de Droit et de Jurisprudence, 513 pp.

29. On pp. 512-513. Colin may have been worried especially by the ECSC-Treaty’s prohibi-
tion against State-aids to concerned coal and steel industries. When he wrote, there was no
world scale steel-overproduction problem which threatens the more expensive producers with
plant-closure and bankruptcy; if they are not bailed out by subsidies. Yet, plant closures often
mean lay-offs of the work-force. A socialist government might be more inclined to give state-
aids to threatened companies in order to avoid unemployment (to grow). If this would happen,
and if the Court of Justice would cast its judicial vote against the legality of the aid, Colin’s
problem would be reality.

30. In English: ‘The Court of Justice has played during the first years a decisive role in
EC-policy. but in its mission of interpreting the treaties. it has remained very prudent’ (on p.
513). Translation by A.W. Green in op. cit. below. on p. 488.

31. In English: ‘If the Court would use its jurisprudence to paralyze Community policymak-
ing, it would have in its hands only a fragile weapon and its government would show itself to be
ephemere.’ On p. 513 (emphasis added) (My translation).

32. University of Illinois Press (1966), pp. 1-308.

33. Cf. preface of his book.

34. T have addressed the democracy deficit problem above (Chapter 3). There, I desemphas-
ize the importance of the repercussions (if any) of that deficit for the Court’s legitimacy to rule.

35. Case 139/79, Maizena et al. v. Council, Judgment of October 29 [1980] E.C.R. p. 3393.

36. Cf. case 101/63, Wegner, Judgment of May 12 [1964] E.C.R. p. 195.

37. Cf. case 208/80 Lord Bruce’s case, Judgment of September 15 [1981] E.C.R., p. 2205.
Other decisions later followed suit; see e.g. Case 230/81, GD of Luxembourg v EP, Judgment
February 10 (1983) E.C.R. p. 255.

38. E.C.R. p. 1945.

39. With subtitle: *The Work of the Court of Justice of the European Communities in
European Political Integration’ (Sijthoff, Leyden).

40. Foreword on p. 4 op. cit.

41. On p. 416 op. cit.

42. On p. 676 op. cit.

43. On p. 21 (emphasis added).

44. On p. 31.

45. On p. 2L

46.On p. 4. Cf. Green’s criticism of the functional method of analysis op. cit. on p. 464 ff. He
secmingly accepts it as sufficient evidence of the inadequacy of the functional approach to the
study of the Court’s case law that the opinions of the Court are silent on the point whether the
Court’s decisional motives might be more terrestrial than the judicial myth about neutrality
and objectivity suggests; see on p. 467 (emphasis added).

47. On p. 91 op. cit. he alternatively speaks of ‘a broad power of judicial review’ and ‘a
potential for constitutional development’; and on p. 92 about the Court as ‘a potentially active
and creative institution’.

48. On p. 91 op. cit.

49. On p. 177 op. cit. (for example).

50. On pp. 223-224 op. cit. (emphasis added).

51. On p. 224 op. cit. (emphasis added).

52. On p. 224 op. cit. (emphasis added).

53.0n p. 92 op. cit.

54. On p. 91 op. cit. (emphasis added).

55. I have above emphasized the crucial importance of the social environments of courts in
connection with the discussion of existing differences in behavior, despite prevalence of
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noticeable similarities in historical and institutional conditions between the US and the Danish
Supreme Courts.

56. The same truth was once coined in slightly different terms when it was said that courts
will have to adapt to ‘election-day returns’. The texts quotes from p. 92 op. cit. (emphasis
added).

57. A final observation from Mann's book may close this line of analysis. On p. 224 op. cit.
he says: ‘Within this context the overriding task of a constitutional court is not so much to
resolve disputes as to initiate and press discussions on those earnest, underlying and enduring
questions of constitutional law. It must use its limited power in the classical style of the
‘dialectic’, to maintain and further the development of that constitutional consensus embody-
ing the continuing search for purpose, authority and practicability in the law.’

58. He speaks, for example, about ‘the Communities (as embracing) the developing con-
sensus which in its intensity is unique to international organization, and says that ‘the inner
dynamic of this consensus is reflected most clearly in its formal, substantive and result-oriented
aspects’.

He also notes that ‘. . . the consensus as to the formal powers, institutions and procedures of
decision-making (.. .) institutionalizes a driving impulse for Community integration. The
result is a degree of independence and continuity in Community decision-making which, as
Ernest Haas explains, tends to ‘upgrade the common interests’ of the Member States.’ (page
37)

On page 39 Mann emphasizes that ‘the Communities embrace a developing consensus on
matters of substance’ and that ‘these ever widening spheres of common economic policy have a
cumulative or ‘spill-over’ effect on Community integration.’ ‘For’, says Haas ‘policies made
persuant to an initial task and grant of power can be made real only if the task itself is expanded
...". Thus, while the continued growth of the Common Market rests upon the equality of
economic conditions created by common policies, the common policies on turn are made
necessary by the problems created in the integrating economic sectors and economics as a
whole.’

59. Cf.. e.g., Stuart A. Scheingold, The Law in Political Integration (The Evolution and
Integrative Implication of Regional Legal Process in the European Community). Occasional
Papers in International Affairs, Number 27, (Harvard University, 1971); or E. Haas, The
Obsolescence of Regional Integration Theory (Berkeley, 1975).

60. In Judicial and Academic Conference, 27-28 September 1976 (Luxembourg) I pp. 1-26.

61. Case 26/62 E.C.R. (1963) 1.

62. Case 43/75 E.C.R. (1976), 455.

63. On p. 1I-10, (emphasis added).

64. On p. 11-18 op. cit.

65. On p. 1I-18 (emphasis added). These words singularly remind of Kari Jutsamo’s
observations (below 4.11) ‘that it is irrational to argue that (articles 48 to 66) produce direct
effects while the Court attributed such an effect to those Articles’. Hamson is also willing to
conclude that ‘the Court took a wrong turn precisely here, but I do say that there was something
seriously wrong in the form of its judgment and the manner in which it has grown into «a
precedent’, op. cit. on p. 11-18.

66. On p. II-21. Here, Hamson seems to advocate the kind of functionalist judicial approach
to decisionmaking which Scheingold amply proved was the haltmark of the ECSC-court; cf.
above 4.2.

67. On p. II-22 op. cit.

68. On p. II-25 op. cit. (emphasis added).

69. Ibid. on p. 26 (emphasis added). It is noted that Hamson by use of the words ‘all
deliberate speed’ probably refers to the language in one of the US Supreme Court’s first
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desegregation (in public school) cases: Brown v Board of Education, 349 U.S. (1955) 294.
Hamson seems to suggest that when even that court did not dare to order desegregation ‘at
once’ the Court of Justice much less should ordain integration of anything faster than ‘all
deliberate speed’. The ‘deliberate speed’ language was not to be found in the first Brown v
Board of Education ruling (347 U.S. 483). It was included in another decision which explained
what the first implied in terms of speed of implementation of desegregation. It was a watering
down hereof that was welcomed especially in the South. In another parallel it may be noted
that when the EC-Court was asked more or less the same question about its First Sheep Meat
War decision (of September 25, 1979). it did not bow off although public outcry over and
defiance of that decision in the meantime had grown to noteworthy proportions. As did the
reaction in the US to the First Brown v Board of Education-ruling; cf. inter alia the critical
remarks which Louis et al. address to that aspect of the Sheep Meat II (decision of March 28
[1980] in cases 24 and 97/80 R, E.C.R. 1319).

70. In Judicial and Academic Conference, 27-28 September 1976 (Luxembourg) on pp. 111
1-163.

71. Pp. 111 81, IIT 111.

72. Cf. on p. Il 55 op. cit.

73. The *human flesh’ metaphor is borrowed from Martin Shapiro, cf. paper cited above
subsection 3.

74. P. I11-57 op. cit. (emphasis added).

75.1t recalled that Dumon’s argument is directed, to an important extent, against the oral
tradition, cf. above subsection 3.

76. North Holland, 1978 (218 pp.).

77. Cf. Claus Guilmann, 4.12 infra.

78. Cf. 4.13 infra.

79. On p. 144 op. cit. (emphasis addcd).

80. On p. 3 op. cit. (emphasis added).

81. Paper presented at a Journée d'étude held in Brussels on January 25, 1980 entitled ‘La
Cour de Justice des Communautés Européenne et les Etats membres’ (ed. Université de
Bruxelles, 1981) pp. 65-84.

82. ‘However, the orientations of the (Court’s) jurisprudence have often been subject to
more or less clearly formulated criticism.’ (My translation).

83. On p. 63 op. cit. ‘caused by misunderstandings of the role and the methods of interpreta-
tion of the Court’ (My translation).

84. On p. 63 op. cit. ‘contribute to disarm a debatc which tends to become more and more
political’ (My translation).

85. Van Zuylen Freres v Hag, Judgment of July 3 [1974] E.C.R. 731.

86. On p. 69 op. cit. (emphasis added). *In all, although the interpretation given by the Court
goes undoubtedly beyond what was envisaged by the authors of the Treaty’ (My translation).

87. On p. 69 op. cit. (emphasis added) ‘ought to be more prudent when it resorts to the
teleological interpretation when the subject matter which it is called upon to deal with is
susceptible to be effectively regulated by the Community’ (My translation).

88. On p. 74 op. cit.

89. On p. 73 op. cit.

90. On p. 74 op. cit.

91. On p. 75 op. cit. (emphasis added). ‘Its dynamic jurisprudence invites to ask to which
extent it is possible (for the Court) to take the risk not to be followed.” (i.e., by the
countervailing powers; my translation).

92. On p. 77 op. cit.

93. In case 232/78, Judgment of September 25 [1979] E.C.R. 2729. The Sheep Meat-case is
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dealt with in considerable detail below in Chapter 10 to which is referred.

94. Cf. Chapter 1.

95. So far, it represents a kin to Dashwood’s observations quoted in Chapter 1.

96. Helsinki, 1979 (337 oo) (dissertation).

97. Cf. Preface (p. III) op. cit. (emphasis added).

98. Cf. case 43/75. Judgment of April 8 [1976] E.C.R. 455.

99. At p. 270 op. cit.

100. At p. 270 op. cit. (emphasis added) I interpret this observation as meaning not that
Joutsamo enjoys a better access (than the Court) to knowing how that Gordian Knot should be
solved. But as meaning only that from his perspective, which is that of a lawyer outside the
Court, the logic of the Treaty’s way of spelling out a large number of its crucial division-
of-powers provisions suggests that merely a few of the Articles were destined to generate
direct effects. If read in this manner, Joutsamo does not say more than the States which filed
briefs in van Gend en Loos.

101. At p. 59 op. cit.

102. At p. 80 op. cit.

103. At p. 311 op. cit. (emphasis added).

104. Cf., e.g., Chapter 1 above, pp. 000.

105. Scandinavian Studies in Law, 1980, pp. 189-204. (This is a revised version of an article
appearing first in Ugeskrift for Retsvaesen (UfR) 1979 pp. 161-170.)

106. Cf. p. 18% op. cit.

107. Cf. pp. 189-190 op. cit. (emphasis added).

108. Cf. p. 193 op. cit.

109. Cf. p. 201 op. cit.

110. Cf. p. 202 op. cit. (emphasis added).

111. Cf. pp. 202-203 op. cit. (emphasis added).

112. Cf. p. 203 op. cit.

113. Cf. p. 203 op. cit.

114. This quote is from the article’s Danish version appeared in UfR (cf. above; in my
translation) (italics mine).

115. Kgbenhavn 1974.

116. Of: Hjalte Rasmussen, Domstolen i EF (Kgbenhavn 1975 — Juristforbundets Forlag);
the review appeared in Tidsskrift for Rettsvetenskap (TfR) 1976 pp. 612-621.

117. Cf. also Gulmann’s concentrate of Blok’s thinking (4.12 above).

118. In Domstolen i EF at p. 16.

119. On p. 621 op. cit. (italics mine).

120. In Yearbook of European Law (I. 1981) (Oxford, 1982) p. 273 et seq.

121. Op. cit. p. 273.

122. Ibidem.

123. Op. cit. p. 293.

124. Op. cit. p. 270.

125. Op. cit. p. 302 (emphasis added).

126. Cf. above p. 116 et seq.

127. Cf. Chapter 2 (p. 27). Below I deal with the works of Judges, beginning with Robert
Lecourt (5.1). The Second is Pierre Pescatore (5.2). Then speaks Hans Kutscher (5.3). The
positions which Mertens de Wilmars and Lord Mackenzie Stuart have taken to some core
problems are related in four notes throughout. Space and lack of importance or interests
militate for a narrow selection. There is, however, a recurrent theme in their analyses and
conclusions which is representative also of most of what other Members of the Court have
uttered. It consists of placing emphasis on (1) the vastness of the Court’s formal powers; (2) on
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its Treaty-based duty to exploit them to their utmost; in a process (3) of scrupulous observance
of the inherent limitations to the Community’s judicial function. Variations of approach are,
of course, discernable from author to author, but one may nonetheless speak of a tendency,
steadfastly reinforced as the 1970’s came to an end.

128. Bruxelles 1976, p. 309.

129. Pp. 1-216.

130. ‘En si peu de temps, un tel résultat’, cf. p. 219.

131. Pp. 219-250, op. cit.

132. On p. 222 op. cit.: ‘“The objective that is singled out thus commands an autonomous
judicial system, a community of common legal rules, which are distinct from national law and
preserved in its unity from any centrifugal risk.’ (my translation).

133. Ibid: ‘however vital, it is (not) stipulated in any text; but the entire law of the
Communities is conceptualized and recognized like that’. (my translation).

134. On p. 236 op. cit. *. . . the discussed work of the judges. The judges’ universe is, by its
nature, that of a continued act of creation’ (emphasis added).

135. On p. 237 op. cit. ‘By the very treaties (the judge is) compelled to situate himself in the
heart of the dynamic perspective which they laid the foundation for: not that he may transgress
the inherent limitation to a purely judicial power . . . He may add nothing to the treaties but he
must give them all their meaning and join to their provisions all the useful explicit or implicit
consequences which the letter and the spirit command’ (Italics and translation mine).

136. Only at p. 242 the spectre is called by its name: Gouvernement des Juges. Yet in
Lecourt’s view this is a ‘séduisante formule, plus imagée que véridique’. That conclusion was
wholly predictable. Only the author’s mastership of style and thought makes its candid
premises more than usually remarkable. ‘A seductive formula, more imaginary than real’ (my
translation).

137. Cf. also Gulmann op. cit. 4.12 above.

138. (Leyden) pp. 1-117.

139. Moreove ‘The law of integration’ is written in English.

140. On p. 11 op. cit. One notes congruence in this respect between the views held by
Pescatore and Gulmann (cf. above 4.12).

141.1 agree of course with the US/EC judicial parallellisms (cf. Chapter 5 above) and tend to
draw the sorts of consequences which I presume that Pescatore rejects.

142. On p. 10 op. cit.

143. On pp. 89-90 op. cit.

144. Ibidem. With a slightly different emphasis, Pescarore underscored the same crucial
point in a paper entitled ‘Le Role et Chance des Juges dans la Construction de I’ Europe’. Here
he aptly noted on p. 10 *. .. Les problémes n’attendent pas les initiatives du législateur, ils
surgissent brusqement devant le juge et celui-ci (...) ne peut pas refuser de statuer en
s’abritant derriére la carence du législateur. Les Communautés doivent continuer de fonction-
ner et c’est ce besoin existentiel qui pousse le juge, présque malgré lui, a faire usage relativement
libre de matériaux dont il dispose . . .’ (emphasis added) The speech was Pescatore’s inaugural
address to the Sixth FIDE Congress which was held May 24-26, 1973 at the Court’s new
premises on Kirchberg ‘the problems do not wait for the legislator’s initiative. They suddenly
appear before the judge who ... cannot refuse to make a decision by hiding behind the
inactivity of the legislator. The Communities must continue to function and it is this existential
requirement which pushes the judge, in a way against his will, to make relatively free use of the
materials over which he disposes ... (my translation).

145. Cf. quote Chapter 1 above.

146. On p. 80 op. cit.

147. Pierre Pescatore, Les Objectifs de la Communauté Européenne comme principes
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d'interprétation dans la jurisprudence de la Cour de Justice, in Miscellanea W.J. Ganshof van
der Meersch, Vol IT on p. 325. The Court’s former president Mertens de Wilmars rejoins him,
firmly declaring that ‘There can be no question of government by courts, as has been
contemplated in some quarters’ in Economische Opvattingen in de Rechtspraak van het Hof
van Justitie van de Europese Gemeenschappen, in Miscellanea W.J. Ganshof van der
Meersch, Vol 11 (Bruylant, Bruxelles, 1972) 285.

148. In ‘Federalism and Supreme Courts and the Integration of Legal Systems’ (Ed. VGA,
Bruxelles, 1973) on p. 14. A. Donner, e.g., entertains views fully conguent with that; cf. quote
in Chapter 2 p. 27.

Yet. even among scholars who are not reputed for harassing the Court for its behavior, the
‘grande moderation’-view does not go unchallenged: cf. J.-V. Louis, George Vandersanden
and Michel Waelbroeck, co-authors of "Les Etats Membres et la Jurisprudence de la Cour’.
When speaking about the Court’s conscious development of the direct effects of Community
Law, they say, inter alia that it generates ‘la naissance d'un sentiment de frustration de la part
des autorités publiques nationales qui font I'objet d'assignations accrues tant au plan national
qu'au plan communautaire’ (emphasis added) (Bruxelles. 1981) on p. 70.

150. The Law of Integration, on p. 107.

151. What is social change? From one perspective it represents the declining taste for
integration mirrored by the Council’s proven inability and unwillingness to deepen and
broaden, at a quick pace, integration by political decision. And a multitude of other expres-
sions of gain of prominence of parochial values. One should however also ask the queston
about the relevance of the repeated declarations of faith in political integration which emerge
each time the Community is enlarged, i.e., in 1973, 1981 (and in 1986). Then. any applicant
state’s desire to see some of the Community legal principles watered out are flatly rejected by
the Community’s institutions, especially thec Commission in its rcports on conditions of
membership. There, as well in, say. the Genscher-Columbo project or the draft Luxembourg
Treaty (December 1985, amending the EC-Treaty) lor intensivation of integration, the Mem-
bers of the Bench will see a good deal of the law, criticized in this study for being a questionably
acceptable activism, being elevated to pre-eminent cornerstones of the entire Community
building. How can the Members then doubt about the quality of their work? I do not think that
the said sort of declarations of faith should be attributed any particular value from the present
study’s point of view. They are policy inputs like any other policy input source. Positive, it is
true, yet deprived of a significance greater than other positive inputs. Personally, I would
moreover tend to read that sort of statements with caution given their purpose. This I see in
significant degree to be to bar the applicant countrics from nurishing unrealistic hopes about
alleviating the costs of membership by fighting legal principles instead of negotiating bolts and
nuts of membership. i.e., social and economic conditions, including lengths of transitional
periods.

152. Cf. published papers from that Judicial and Academic Conference in Luxembourg
1976.

153. He had by then been president from 1967.

154. On p. I-39 op cit.

155. On p. I-39 op. cit. Lord Mackenzie Stuart, J. concurs in The European Communities
and the Rule of Law (London, 1977). He admits that *without adequate guidelines a court has
no starting point’ . .. "These guidelines may come from a clear text of a legislative measure or
be extracted by some interpretative process; ... they may, indeed, so far as the Court of
Justice is concerned, be found in certain fundamental principles which . . . emerge as unwritten
Community law’ (cf. pp. 41-42). This author expressly observes that a court must stop short of
choosing between ‘two or more options, each sound inlaw . . . . Itis not for a court to proceed
to election between these options” (cf. pp. 70-71). He suggests that the Court of Justice never
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transgressed beyond the limits imposed by that test. Says he ... it is the Treaties and the
subordinate legislation which have a policy, and which dictate the ends to be achieved. The
Court only takes note of what has already been decided,’ it is not for the Court to remedy the
situation, by modifying. by way of interpretation, the content of the provision . . .” (cf. p. 77).
These quotes are thought-provoking.

156. Cf. 4.7. above. It is not he place here to demonstrate what the implications are hereof.
For that see Chapters 12 through 15 especially.

157. Which also Pescatore propagated in one of the quotes 5.2. above.

158. The expression is borrowed from Kommers.

159. I am not pretending that the bearing of the democratic deficit argument (about courts)
should be overevaluated; cf. my observations above in Chapter 2, p. 54 et seq. The present
argument is exclusively contextual.

160. On p. I-11 op. cit. (emphasis added).

161. Case 43/75 [1976] E.C.R. 455.

162. It should be emphasized here that although Defrenne from one perspective is vulnerable
to severe criticism for an unwarranted judicial constitution-making, that decision represents
from a different perspective a good deal of the sort of judicial statesmanship which is lacking in
most of the Court’s business. In Chapter 13 I deal indeed with Defrenne from the latter
perspective praising the Court for exploiting its access in that case to a comprehensive socio-
economic fact with the result that Defrenne remains solidly planted in the realm of economic
and political reality. One may say that Defrenne represents the Court’s perfect observance of
the command in Article 6 (2) (EEC-Treaty) not ‘prejudice the internal and external financial
stability of the Member States’; see further p. 438 et seq.

163. On p. I-39 op. cit.

164. 4 Wheat, 316 at p. 407 (U.S. 1819) (emphasis added).

165. The same remarks may thus be made here, as those made above under Pescatore’s
similar incantation of the EC/US Supreme Court parallellisms.

166. On p. 34 op. cit.

167. On p. 14 op. cit.

168. On p. 6 op. cit.

169. Kutscher, as it was noted above, seems to be satisfied by relying his judicial decision on
the Preamble alone since that is more telling about the political visions of the Founding
Fathers.

170. The Court acted to establish a common market in Opinion of November 14, [1978]
E.C.R. p. 2I51.

171. The Court acted to enhance the protection of intra-Community trade in Case 142/77, the
Goldsmith’s Case, Judgment of [1978] E.C.R. p. 1453.

179. Cf. the Goldsmith’s Case [1978] E.C.R. p. 1543.

180. Cf. just above p. 288.

181. Cf. Chapter 5, Subsection 9.

179. Cf. above Chapter 2, Subsection 1.

180. In 19 CML Rev (1982) 289 ff.

181. In 19 CML Rev (1982) 193 ff.

182. In 2 Assuntos Europeus (1983) 77 ff.

183. In 20 Diritto Comunitario e Degli Scambi Internationale (1982) pp. 227-244.

184. In 19 CML Rev (1982), 601 ff. Cf. also Karsten Hagel-Sprensen and Hjalte Rasmussen,
The Danish Administration and its Interaction with the Community Administrations 22 CML
Rev (1985) pp. 273-300.

185. In 19 CML Rev (1982) p. 187, The Netherlands in Face of its Community Obligations.
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Part Two

The European Court 1951-1984
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Chapter Seven

The First Court (1951-1958)

1. The Themes and Interest of Part Two

The preceding Chapters have portrayed the European Court as an activist
court. Numerous judgments provide evidence of a judicial process which,
in the field of federalism dispute settlement at least, produces political
decisions. The European Legal Literature and professional discussions also
show that the Court has moved beyond traditional Western European
adjudicative patterns. Chapter 6 moreover permits the conclusions — tenta-
tively at least — that whatever the rationale, the Court’s role in the Commu-
nity finds a parallel in the role of the US Supreme Court in American
society. At the same time, European Court activism is under attack in
literature and elsewhere for misusing its powers and thereby usurping
powers constitutionally vested in other branches of Community and Mem-
ber State governments. I do not think that it is safe to proceed to analyze the
policy inputs generated by the Court’s countervailing powers' without
studying carefully the genesis of the European Court and the terms of the
texts vesting powers in it. Possible intervening developments of the powers
initially vested in the Court should also be canvassed.

These are the tasks of the present Chapter and the following one, which
form Part Two of the book. The interest stems from several sources but
especially from the following one: A strong prima facie case would have
been established in favor of activism if those who created the Court had
projected it to take an active part in the conduct of integration politics.
After studying the genesis of the Court and of the texts actually vesting
powers in it, if it can be taken, that the political guidelines of the Preamble
were designed to be of judicial use (and not only inspiration) the burden of
proving that the Court’s activism is in excess of its powers would lie on those
claiming the actual excess. And vice versa: it would be important, although
of course not conclusive for the activism discussion, to find that the Framers
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had a traditional Montesquiew’an court in mind when they created the
European Court. That would add considerable weight to the accusations
for actual transgressions of judicial power.

The present Chapter and the following cannot of course go through every
single detailed piece of evidence showing the design which the Framers had
in mind. I must stay on the mainlines. The method followed will be to
highlight various facets of the activism problem, viewed in the historical
perspective of these Chapters, and then to connect my findings or observa-
tions to present day problems.

2. The Emerging First Court
2.1. Introduction

The first Court was conceived in classical, continental European, Montes-
quieu’an third power terms. That legislative history clearly conveys this
picture, shall now be demonstrated.

My first observation in that process of analysis is that a reliable picture of
the First Court cannot be composed by studying the judiciary in isolation
from the genesis of the Community and the framing of the rest of the
Community’s institutions solutions.

Robert Schuman’s declaration of May 9, 1950 was political. It had a
political objective: to lay down a framework for negotiations among dele-
gations representing coal and steel producing European states. Its overrid-
ing intent was the maintenance of peace. Its means, the integration of coal
and steel production crossing state lines, were also political.’

2.2. The High Authority

The Schumann Plan was explicit on the establishment of a High Authority.
Thisshould be*. . . chargée du fonctionnement de tout le régime’.* It should
be composed of ‘... (de) personnalités indépendantes désignées sur une
base paritaire par les gouvernements’.* By contrast, there was no substan-
tial mention of other institutions.” The most one may read into the Declar-
ation is that, by implication, an arbitration tribunal was envisaged.® It said:
‘Des dispositions appropriées assureront les voies de recours contre les
décisions de la Haute Autorité’.” But ‘les voies de recours’ might, in theory
at least, be political as well as judicial.®
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2.3. The Assembly

Negotiations began on June 20, 1950. Here, the next institution to be
mentioned was the Assembly.’ This is perhaps evidence that the negotia-
tors might well have conceived the ‘voies de recours’ as political rather than
judicial.

The Assembly was to be a body ‘consisting of representatives of the
peoples of the States brought together in the Community’. If a motion of
censure on the activities of the High Authority were tabled before the
Assembly — and carried — the High Authority would resign as a body."

One might say that it is in the nature of things that the negotiating States,
which all featured directly elected politically powerful parliaments, first
agreed on setting up a political ‘remedy’ against the Coal and Steel Execu-
tive. The Assembly’s powers — apart from the possibility of overthrowing
the Executive — remained, however, conspicuously restrained.! Although
in 1951 direct elections were envisaged, it is well-known that the first such
elections took place almost three decades later (in 1979).

2.4. A Special Council of Ministers

From the known legislative history of the ECS-Community, it appears that
the next safeguard against the ECSC-Executive’s possible illegal actions
was not the creation of a court. Instead, upon Dutch initiative, the negotia-
tors agreed upon the establishment of a special Council of Ministers."
Hence, the role of the States in the functioning of the Community was
institutionalized. Although the Council prima facie ranked second to the
High Authority, in reality the States were designed to play an important
role through their deliberations in the Council. This was not least so in the
many cases where the Executive was only authorized to act with the assent
of the Council.? The less enthusiastic of the negotiating governments
wanted a strong say over the High Authority’s conduct of its business. Says
Reuter:

Si ’on veut harmoniser I’action de la Haute Autorité dans le domaine
qui lui est reconnu, avec la politique suivie par les Etats dans la sphére
de leur compétence, cette opération se décompose en deux: il faut que
les Etats s’accordent entre eux sur une ligne commune de leurs politi-
ques respectives en méme temps qu’ils cherchent ’harmonisation de
cette ligne avec les décisions de la Haute Autorité. Autrement et mieux
dit, la nécessité d’ajuster des politiques nationales & une politique
supranationale est un puissant facteur d’unification pour ces politiques
nationales elle-mémes. Ainsi devait-il apparaitre que I'institution d’un
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Conseil des ministres, loin d’étre nécessairement une occasion de
régression sur la voie de I'édification européenne, pouvait la servir
efficacement, dans la mesure ou ce Conseil des ministres n’était pas
stérilisé par des exigences d’unanimité ou de majorité qualifiée trop
draconiennes.™

The proposal to institutionalize a special Council of Ministers strongly
conveys the impression that the States wanted for themselves the decisive
say in determining the exercise and impact of the powers that were trans-
ferred to the ECSC.¥® In this perception, the nature of the projected
common venture was fundamentally internationalist.'

2.5. Then, with Hesitation, a Court is Created

Monnet records that an independent Community Court of Justice was first
considered in the French delegation as late as October 1950." In itself, this
was not surprizing. Yet, to understand the functions and role of the First
Court, it is important to note that the political processes at this stage of the
negotiations were perceived by and large as an appropriate and trustworthy
means of safeguarding respect of the Treaty’s limited transfer of sov-
ereignty. They were certainly designed to arbitrate the federalism issues of
the Community.

It was thus a third remedy only against the High Authority’s possibly
illegal decisions, that the negotiators envisaged, without great enthusiasm,
creating a judiciary. In fact, the creation of a judicial body was decided only
after the possibility of leaving the control of legality entirely with the
political processes had been rejected. The States least enthusiastic about
Community mastered this rejection.’

Some of the High Contracting Parties also feared that other Member
States, acting male fide through the channels of the HA’s decisionmaking
powers, might work for the promotion of their own interests. For this
reason, reliance solely on the political processes at protection against
possible encroachments on their reserved right and sovereignty was
deemed to be inefficient.?

2.6. Jean Monnet’s Vision

The causes for hesitation may be traced back to Jean Monnet’s initial
conception of the entire ECS-Community enterprise. In his Mémoires, he
has this to say about the organization of the functioning of the High
Authority:
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A la vérité je n’avais pas fait des plans pour une installation durable et
nombreuse, car j’avais encore (en 1952) I’espoir . . . d’établir bient6t les
institutions de ’Europe dans un district ayant sa souvérainété propre,
et )’étais en tout état de cause déterminé de faire de la Haute Autorité
un appareil aussi léger que possible . . . Ce premier nouyau se grossirait
par cooptation a mesure que les taches se dessineraient ... Mais il
devrait garder sa structure de noyau, et ses fonctions qui sont d’or-
ganisation et d’animation . . . Nous avions fourni la preuve avex le plan
frangais que l'autorité s’exercait micux avec des instruments légers.
Lorsqu’ils voient que vous ne cherchez pas a prendre leur place ni a les
supplanter les gens vous offrent volontiers leur collaboration.

Thus from a federal territory, probably modeled after the (US) (Wash-
ington) District of Columbia that was well-known to Jean Monnet, he
wanted to govern the coal and steel production and industry with an
administrative machinery modeled after ‘Le Plan Frangais’ which was his
own invention.?! However, the sort of bureaucracy, or rather meritocracy,
which the first President of the HA had in mind, was supposed to function
more by persuasion and reward than by legal regulation; it was to use the
carrot rather than the stick. The latter was to be made available to the
ECSC government, though, in case it could not otherwise have its way; but
only then. The experience of the Plan, however, demonstrates that judicial
dispute settlement is a strange element to an administrative process of the
sort. Here, rather, some kind of arbitration mechanism is appropriate. It is
recalled that an arbitration body was considered first when the issue of the
creation of a tribunal was introduced in the negotiations.

By implication, the drafters gave the Court of Justice a low stature.?

The First Court clearly emerged as something different from present-
day, well-known European Court or the well-known and prestigious
United States” Supreme Court. This in itself is a noteworthy finding. It is
also a noteworthy fact that the US Supreme Court has not always been a
prestigious branch of the American Government. By the end of the Eigh-
teenth Century, the stature of that court was so low, in fact, that member-
ship in it was not particularly attractive. It is illuminating that early Amer-
ican Presidents had difficulties finding outstanding personalities who were
willing to sit on the US Supreme Court. Charles Warren gives an illustration
of how the real power, despite the creation of the Federal Union, remained
with the Component Parts in that a Chief Justice (Jay) of the US Supreme
Court resigned from his high office shortly after his nomination in order to
take over a chief justice ship of a state Supreme Court. Would an appointed
EC-judge possibly step down for the same reason? History might, in that
respect, rather repeat itself in the present day EC-context.?
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The low prestige of the early US Supreme Court probably is a reflection
of the inability or unwillingness of the Constitutional Convention to make
of that court an effective supreme arbiter of state/national conflicts; under
great pains this first became a reality under Marshall’s guidance. In 1787,
the real power was still with the States. The protection of the States’ rights
was then, as in the ECSC, the crucially important concern. Cf. John Fiske,
A Critical Period of American History; and Chapter 4 above. (Note also a
thorough account for striving towards union both in Europe and in the US
by Alfred Grosser, Les Occidentaux (Fayard, 1981).) The so-called circuit-
riding obligation of the supreme judges added undoubtedly to making that
job less attractive but according to the accounts to which I have had access,
it was not main responsible.

2.7. Summary

Seemingly respectful of the usages of international negotiations, the oppos-
ing views on the respective roles of the institutions of the to-be Community
were satisfied at the same time. The special Council was to provide a forum
for arbitration, on a political level, of future federalism conflicts. The
Court, in term, was created with particular emphasis on protection of the
individual firm and/or group of firms which would be subjected to legally
binding regulations of their affairs.

Paul Reuter sums up the rounds of negotiations preceding the conclusion
of the ECSC-Treaty in this way:

Une série de transactions ont finalement déterminé le role de la Cour
entre deux positions extrémes: celle d’'un organe supreme réassumant
le cas échéant la tache de tous les organes de la Communauté et celle
d’une institution judiciaire aux pouvoirs limités.

The preceding discussion justifies a slightly more nuanced view, namely
that the Court was designed with a low instutional stature. The political
processes were to be relied upon to execute the wills of the Founding
Fathers. Everything in the available legislative history suggests, in fact, that
responsibility for political growth or stagnation of the ECS-Community was
to be left entirely with the political branches of Community government.

3. The ECSC-Treaty’s Institutional Balance Provisions

The picture of a traditional, Continental European, Montesquieu’an third-
power judicial role which emerges from the preceding subsections is further
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supported by a study of the ECSC-Treaty’s provisions which lay down the
separation of functions between the Community’s institutions.

The ECSC Treaty’s Article 8 places, indeed, the High Authority solely
on the top of the ECSC’s institutional hierarchy. The HA alone has ‘the
duty to ensure that the objectives set out in this Treaty are attained in
accordance with the provisions hereof’. If clear conclusions questionably
can be drawn from the EEC/Euratom-Treaties’ institutional balance pro-
visions,” one important fact seems indisputable in the ECSC-Treaty’s
institutional balance. The HA is solely on top of the hierarchy; the Court is
at the bottom.

4. The Competences of the First Court
4.1. Introduction

Thus those who framed the ECSC-Treaty did not show much enthusiasm
about the Community’s judiciary. During the initial negotiations, they did
not even seem to have a real court in mind. Subsequently, however, the
design of the future tribunal changed. How far had their thinking de-
veloped when it came to drafting the concrete provisions about the Court’s
competences? Had they completed a veritable turnabout, now envisaging
the Court of the Community as a central co-actor in Community social,
economic and political development? The answer is no. The following
survey will demonstrate. The purpose of this subsection is to describe the
traits of the First Court’s actual array of competences in terms of their
fitness (or rather lack hereof) for the accomplishment of a judicial pol-
icymaking function.

4.2. The General Clause

Article 31 states that “The Court shall ensure that, in the interpretation and
application of this Treaty and of rules laid down or the implementation
thereof, the law is observed’.

Although many attempts have been made, I think it is fair to say that
no-one has ever succeeded in decoding with reasonable certainty what the
drafters of the ECSC-Treaty meant by that Sybillian phrase. For my
present purpose, it is futile to add any new analysis of what Article 31 might
possibly mean. Indeed, only a negative conclusion seems warranted: Arti-
cle 31% can never be construed as a clear written support for a comprehen-
sive judicial involvement in Community policymaking. And anything less
than a clear warrant is not usuable as a justification for existing levels and
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densities of judicial activism. Considering the legislative history related
above, Article 31 might in fact never have been intended to be a complete
legal provision at all. Instead it might merely declare the commonplace
principle that the new Court should be purely concerned with matters of
law.?” Since, however, the borderline between law and policy is particularly
blurred in the area of constitutional law, with which this study mainly is
concerned, this principle yields no insight of noteworthy interest.

4.3. The Enumerated Competences

The overriding interest of what follows just below, i.e., the discussion of the
enumerated competences of the First Court, is double. It is on the one hand
to describe the Court’s actual array of competences in terms of their
aptitude (or lack hereof) as instruments for the accomplishment of a
policymaking judicial function. It is on the other hand to point to alterna-
tive (hypothetical) outfits of that powerbase in order to assess their appro-
priateness as instruments in support of a policymaking judicial function.

One hypothesis might be that the drafters would create the First Court
using models existing high, supreme or constitutional, courts with which
several of them — including the influential Jean Monnet — were familiar.

Another — and more likely tenable — hypothesis is that they would simply
copy traditional continental-European types of administrative courts. Such
a court controls as a rule solely the legality of administrative legal acts,
especially of concrete acts. In administrative courts, comprehensive social,
economic and political policymaking used to be at a low ebb with black
letter law, legalistic approaches to adjudication prevailing.

4.4. Annulment Proceedings

Article 33 vests in the Court the power to perform judicial review of legal
acts adopted by the HA.. If the Court finds that a decision or arecommenda-
tion suffers from one of the four enumerated invalidity grounds,® it may
declare the act void. Is this a power to perform judicial review of legislation
or only administrative acts? The HA’s general decisions and recommend-
ations, in form only, resemble legislative acts. Yet, substance looks dif-
ferent from a detailed, comprehensive analysis of the tasks given to the
Community as well as of the means placed at its disposal for accomplishing
them. The generally accepted view on substance is that it is inappropriate to
classify the powers of the HA and the ECSC-Council as legislative.

The ECSC is characterized by a limited transfer, from the spheres of
national administrative authorities, of power to regulate the economic
matters falling under the narrow compass of the ECSC-Treaty.?” The Coal



209

and Steel Community was rightly termed a Verwaltungsgemeinschaft (Ad-
ministrative Community). It basically administered policies which were in
considerable detail in legal provisions of the Treaty itself.*

This does not belie that the HA often had to make legal assessments of
extremely complex economic situations. It implies however, that, in nor-
mal situations, it was not left to the discretion of the HA to lay down the
guidelines for the assessment.

The conclusion seems inevitable. Article 33 only empowered the ECSC-
Court to perform judicial review of administrative acts.* Yet, even this
power was curtailed by the Treaty. Article 33, in fact, expressly states that
the Court is excluded from examining ‘the evaluation of the situation,
resulting from the economic facts and circumstances, in the light of which
the High Authority took its decisions and made its recommendations’. The
only exception to this general curtailment of the Court’s competence is
provided for when ‘the HA is alleged to have misused its powers or to have
manifestly failed to observe the provisions of this Treaty or any rule of law
relating to its application’ (end of Article 33, first paragraph). At best,
therefore, the Contracting Parties instigated on Community level the sort
of judicial review with which they were familiar from home: a narrowly
circumscribed judicial review of administrative acts.

Inversely, nothing in Article 33 (nor in any other provision of the ECSC-
Treaty) suggests that it ever occurred to its draftsmen to elevate the Court
of Justice to anything like a prestigious constitutional court, empowered to
perform judicial review of legislation. If the phenomenon of a constitu-
tional court is unfamiliar to the majority of European civil law systems,
both Post WW II Italy and Germany feature American-inspired constitu-
tion-courts.* It is telling, I submit, that the framers of the ECSC-Treaty,
did not avail themselves of these ‘precedents’. It may have counted among
the reasons for the ultimate rejection in 1950-1951 of creating anything like
a constitutional ECSC Court that even the Italian and the Germans had not
fully familiarized themselves with the kind of constitutional review of
legislation which the two courts were made to exercise.™

Standing to sue under Article 33 (ECSC). Article 33 not only narrowly
circumscribes the reach of the Court’s power to review the HA s assessment
of the economic facts under the law of the Treaty. It also lays down
standing-to-sue requirements which notoriously limit private litigants'
rights to commence proceedings against the HA general legal acts (Article
33 second paragraph). By contrast, the Member States and the Council are
given privileged access to attack the validity of the HA’s enactments in
court (Article 33 first paragraph). This distinction between privileged and
unprivileged potential litigants obviously is a reflection of the conceptions
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prevailing among the drafters, primarily to provide for a judicial protection
of the States’ rights (at least when some of them considered that exclusively
political safeguards did not suffice). The one-month deadline for initiation
of review, however, equally applies to all sorts of potential litigants (Article
33 third paragraph).

The private parties to whom Article 33, second paragraph, grants power
to initiate annulment proceedings are undertakings and associations of
undertakings.* The standing-to-sue-requirement which they have to meet
is phrased in this manner: ‘(these parties) .. may institute proceedings
against decisions or recommendations concerning them which are of an
individual character or against general decisions or recommendations
which they consider to involve a misuse of powers affecting them’.

The text of this provision very clearly indicates that private parties’ access
to the Court for the purpose of attacking the validity of an individual act is
fairly unrestricted. If one of the four annulment-grounds can reasonably be
demonstrated, the plaintiff has standing to sue, subject only to the require-
ment that the act ‘concerns him’. In respect to general acts, on the other
hand, proceedings may only be initiated when the annuiment ground
‘missue of powers’ can be invoked; and then only on condition that the
alleged illegal act is ‘affecting’ the plaintiff.

It appears, on one hand, that the drafters wished to subject the right of a
private party to instigate annulment proceedings against a general act to
more rigid restrictions than those which they felt were acceptable in respect
to individual acts. On the other hand, it remained quite unclear precisely
how much narrower the wording required the access-to-court requirement
to be drawn in relation to general legal acts. However, Legrange sees in the
restrictions a serious amputation of the normal competence of an admin-
istrative court.*

A liberal judicial interpretation of the standing-to-sue requirements. In prac-
tice, the Court acted as if it had been given considerable discretion to adapt
the standing-to-sue requirements to what is viewed as the justice-needs of
potential private litigants. Accordingly, it interpreted very widely the
access-to-court provision in relation to general acts. The result was that the
distinction which the text of theTreaty purported to lay down between an
individual act ‘concerning’ the plaintiff and a general act ‘affecting’ him
evaporated in practice. The Court, moreover, construed the ‘misuse of
powers’ concept (the only annulment-ground invokable against the legality
of a general act) very widely.

The Court completed the dilution of the Treaty’s standing-to-sue re-
quirements in relation to general acts by elevating Article 36’s exception of
illeality to general principle of law. According to the text of Article 36(3) it
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applies only to in-court actions against the HA’s imposition of a pecuniary
sanction or its ordering of a periodic penalty payment. In this manner,
undertakings and associations of undertakings were allowed to invoke all
such grounds against the legality of a general legal act which in the drafters’
design were only available to them in respect to individual acts. In addition,
the Court permitted initiation of in-court actions after the prescribed time
limit of one month for bringing an action to annulment had elapsed.

4.5. Controlling Member States’ Domestic Compliance

For all practical purposes, the ECSC-Treaty did not create an effective
Community level judicial control of the Member States’ domestic non-
compliance with their ECSC obligations. Article 41is the closest the ECSC-
Treaty comes to the preliminary reference of Article 177 in the EEC-
Treaty. It only vests in the Court an exclusive power to give preliminary
rulings on questions about the validity of acts of the HA and the Council.
Atrticle 41 thus severely constricts the co-operation between the ECSC-
Court and the courts of the Member States.*

But there is more. Not only is Article 41 a poor instrument for checking
national compliance with Community obligations, the ECSC-Treaty more-
over features no control-power like the one later to be found in Article 169.
The HA’s only resort would be to impose pecuniary sanctions on a default-
ing Member State which, in turn, might bring the HA’s decision before the
Court in annulment proceedings under Article 33.

Be this at it may, there is another point to be made. The real ‘nuts and
bolts’ political cases were entirely removed from the sphere of private
actions. In other words: the Member States’ internal compliance patterns
were matters almost exclusively left to the political processes to regulate.
The Court had no business in that sphere unless the HA decided to ‘fine’ a
Member State. And that channel to influence quickly dried up. In practice,
the sanction-power proved to be extremely problematic in usage against
sovereign States.”

Article 95. The preceding analysis is probably not complete until the
relevance of Article 95 (ECSCT) has been discussed. That article deals with
the autonomous amendments of the ECSC-Treaty, i.e., those which can be
accomplished without renewed ratification by the national parliamentary
processes. Within limitations laid down by Article 95, the institutions are,
in fact, empowered to modify the Treaty. The institutions in which a power
of initiative is vested are the Commission and the Council (after consulting
the Consultative Committee). They may provide for ‘appropriate amend-
ments’ of the ECSC-Treaty on their own. Yet a proposed amendment must
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be approved by the Court of Justice in order to be adopted. It may consider
all points of facts and law. ‘If as a result of such a consideration it finds the
proposals compatible with” Article 95’s mandate for Treaty-amendment,
the last barrier to its adoption is removed. If not, the amendment belongs to
the category of legal changes which will have to go through the more
cumbersome process of national ratification.

One should not doubt that this provision places the Court closer to the
vicissitudes of Community politics than any other of the afore-mentioned
Articles. The difference between Article 95 and the rest is one of quality
rather than of degree.* Due mainly to the general political circumstances
characterizing the Coal and Steel Community’s political life of the 50’s and
the 60’s Article 95 was, however, only resorted to in exceptional circum-
stances for solving crucial federalism conflicts.* During the formative
years, therefore, Article 95 in practice never was, and hardly could have
been turned into, a vehicle for an enhancement of Community judicial
might. Yet, Article 95 more than any other provision merits mention in an
attempt to substantiate Reuter’s contention (cited above) that the role of
the Court was determined under inclusion of extremes: on one hand that of
a supreme organ and. on the other. that of a judiciary with limited powers.

4.6. The Unlawful Inactivity Remedy’s Metamorphosis to a Non-compliance
Control Technique

In article 35, a remedy is made available against the HA’s unlawful absten-
tion from issuing decisions or recommendations mandated by law. This
remedy, although directed towards unlawful abstentions, early became, by
judicial interpretation, a remedy quite similar to the annulment proceed-
ings provided for in Article 33. It suffices, therefore, for the present
purpose by and large to refer to what was said above about the Court’s role
as arbiter of complaints raised against the HA’s alleged illegal actions.

Did Article 35 englobe a right for a private party to trigger proceedings
against the HA for its alleged non-observance of a duty to commence
infringement proceedings against a defaulting Member State? In other
words, could a private litigant obtain a Court injunction against the Com-
mission to commence an infringement action against a Member State?

Although not expressly granted for by far, the Court, nonetheless, said
that such a remedy was available.* For arriving at that conclusions the
court used an ingenious combination of Articles 33, 35 and 88, in particular
a literal interpretation of Article 35 (2).

One might interpret it as the political processes’ subsequent condem-
nation of the Court’s interpretative manoeuvres where it aimed at ensuring
an effective say over the compliance-patterns of the Component Parts
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under the ECSC Treaty that, when the EEC-Treaty was negotiated, the
States made it absolutely clear that a combination of Articles 175 and 169
could not be used to obtain the same result.*

5. Member State Influence on the Organization of the Court
5.1. Introduction

The rules governing the organization of the Court, and especially those
circumscribing its independence, also bear, on one hand, a clear imprint of
the general leitmotif of the ECSC-Court: the protection of the interests of
the States. The organizational set-up is, on the other hand, tainted by
ideological innovation which somewhat waters down traditionl state influ-
ences on the composition of international or transnational courts. I shall
endeavor to illustrate this in what follows. According to the Merger-Treaty
Amendment of the original text, the members of the Court are to be chosen
from among

persons whose independence is beyond doubt and who possess the
qualifications required for appointment to the highest judicial offices
in their respective countries or who are juriconsults of recognized
competence.*

Colin remarks that the amendment did not imply a change likely to influ-
ence the future process of appointment.** I agree with him. Moreover, as
many highly qualified candidates would be both independent and com-
petent, in my view, the point of real importance is not who is eligible. It is:
who are actually nominated to that high European judicial office? That is: it
is to the types of personalities which are actually chosen to take the seats on
the Court that attention ought to be paid. I shall develop this point below.

5.2. Weak Formal Judicial Independence?

A full-fledged formal independence is normally deemed to require that
judges enjoy life tenure during good behaviour. This means that, for all
practical purposes, they cannot be removed from office against their will.*
It is also of great importance that the judge receives a salary and pension
benefits sufficiently handsome to live in comfort, without seeking ad-
ditional incomes from other sources, and which cannot be lowered or
withdrawn while the judge is in office or after. Thirdly, the recruitment
procedure should ensure that only fully independent men be appointed. 1f
tenure is not for life but, as in the case of the Court of Justice, for limited
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terms (six years) the possibility of reappointing an incumbent judge raises
difficult questions about full judicial independence.

5.3. Why Short, Renewable Terms of Office?

What does life-tenure lead to in actual court-years? In practice, life tenure
has meant that US Supreme Justices sit — as a rough average — 13 to 14 years
each on the Court. This is comparable to the Italian and the West German
Judges’ 12 unrenewable years.* It is a sharp reduction to bring tenure down
to only six, renewable years which suggests deliberation and not mere
coincidence.

The brevity of time is hardly accidental. What is the underlying ra-
tionale? I can only find one reply to that question. The draftsmen deliber-
ately sought to avoid EC-judicial terms of office long enough to create the
sense of security and aloofness which might nurture policymaking ambi-
tions on the part of the Members of the Court (that is, in the image of a US
Supreme Court, known to the drafters). The Supreme Court’s activism
matured, it is recalled, under protection of life tenure. The only reasonable
interpretation on this is that the Member States did not wish to deprive
themselves of the possibility of intervening in the course of the Court’s
jurisprudence by means of the appointment-process if signs of anything of
the kind emerged.

During the course of the 1970’s there were signs that this precaution
might prove to be wise. I do not contend that the States began on a regular
basis to make reappointments contingent on approval or disapproval of an
incumbent judge’s voting record. Instead, the Member States apparently
began to use the power of appointment when vacancies frequently occurred
to renew the Court with new personalities.

5.4. The Appointment Process Generates Legitimacy

By mandating that judicial appointments should be ‘by common accord’
among the Member States’ governments, all the contracting states re-
tained, in theory at least, a direct say about the choice of persons to sit on
the Court of Justice." Practice is different. Indeed, an unwritten but
steadily followed tradition gives each Member State ‘its’ Judge.* When a
Member State has made its proposal of who should fill ‘its’ empty seat on
the Court, the other Governments accept it. This is obviously a political
habit shifting the thrust of influence on who is actually appointed from the
community of State governments to the individual Member State govern-
ment. Hereby a more direct link is created between the national political
processes and the designation of the Judges. This more direct relationship
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may be interpreted in more than one way.

First, there is now a risk that the power of designation will be misused to
pack the Court with men whose loyalty towards their national background
is beyond question.

Second, it is possible that the range of the Court’s policymaking legit-
imacy is increased by the fact that each Judge is appointed by one Member
State; and all the Brethren formally appointed by all the Governments over
which —amongst other subjects in their capacity of litigants — they in turn sit
as judges. This is, I submit, a non-negligible side effect of the appointment
process because it implies a political recognition of each individual Member
of the Bench. That recognition brings with it an enhanced legitimacy to
decide where a less political appointment process would make it impossible.
Ironically, in this manner, a measure, which on its face would leave room
for the exercise of political influence on the Members of the Court and
hence would tend to weaken the Court, shows itself, upon closer analysis,
to be conducive to an aggrandizement of the Court’s legitimacy .

6. Judicial Career Backgrounds; or Staffing the Court
6.1. Introduction

A preliminary note is necessary on the location and content of this subsec-
tion. It deals, essentially in statistical terms, with the career backgrounds of
the men and women who have sat on the Court from its ineption in 1952
until the present day. The aim of the career background discussion is to cast
some light on the types of personalities which the Member States entrusted
with the task of umpiring the Community’s legal and political conflicts.

Might one, for example, see significant differences between the staffing
of the First Court and that of subsequent courts? Undeniably, the magni-
tude of the social, economic and hence political problems grew sharply with
the advent of the two Rome-Communities. Do entailing personnel differ-
ences emerge?

I bring the staffing analysis to an end in the present Chapter. Yet, its
findings are obviously of interest as background information about the
workings of subsequent courts also. Attention should be paid at the outset,
therefore, to this subsection which serves purposes in both Chapter 7 and 8.

The Treaty’s appointment requirements bar men and women of less than
the highest moral standing and legal professional skills and repute from
ever ascending to membership of the Community Court. Albeit many
candidates fall short of this high standard, there is, nonetheless, a vast
humen potential from which the Member States’ governments may choose
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the members of the Court of Justice. It is therefore of considerable interest
to look upon the persons which the governments have actually elevated to
judicial imminence.

Who did the governments, which created a classical third-power judica-
ture, entrust with the responsibility for caretaking the daily operations of
the judicial institution? Given the design, the hypothesis instantly jumps to
one’s mind that people with technocratic and professional skills were
elevated to judicial office. (That is: rather than staffing the First Court with
people who had held high political office or with a scholarly, i.e., indepen-
dent, experience and work behind them.) In what follows, I will attempt to
verify whether a coincidence exists between the technocratic/professional
nature of the judicial task and the qualifications of the judges and advo-
cates-general. First, as a necessary framework, I will relate a broad outline
of career background patterns from 1951 to the end of the 70’s.

By the end of 1978 twenty-eight men and no women had been appointed
to judgeships and seven men and one women had been Advocates-Gen-
eral® of the Court.

Of these, half of the Judges and all of the Advocates-General had held
judicial office of some sort prior to taking their seat on the Court. Their
duties as Judge’ had, however, in most cases been of fairly short duration.
Very few were national career judges.

The next observation is that most of the Members of the Court have
persued quite varied professional and political activities. Many had for
longer or shorter periods been university teachers, mostly law professors.
Some had been laywers in private practice. One of the Judges had once
been an engineer, etc. A very noticeable fact is that most of the later
appointees had served their governments as emissaries to international
conferences and organizations, and/or had held chairmanships of important
national committees or task forces. Practically all, in this manner, at some
point in their careers — and often for prolonged periods of time — were in
close contact and co-operation with the political branches of their home
governments. Yet only two were lifetime career civil servants.

The third finding is that one out of three of those who became Judges had
held some sort of elected public office (such as MP and posts on lower-
echelon (county) government boards) before ascending to the Court. Some
had held several ministerial posts.

6.2. Career Backgrounds of those Staffing the First Court

The seven Judges and two Advocates-General who were appointed to the
First Court do notfit well into this pattern. Of the first seven Judges, no less
than two had been career judges (the Italian Massimo Pilotti and the
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Luxembourger Charles Léon Hammes) and one was a life-time civil servant
(the Dutch Adrianus van Kleffens).>

They took their seats together with one international trade union leader
(the Dutchman P.J.S. Serarens), two politicans (the Belgian Louis Delvaux
and the French Jacques Rueff). Delvaux had been a journalist from 1932 to
1940. He became an MP for Nivelles from 1936-1946, and was Minister of
Agriculture from 1945 to 1946. He then left politics to become a practicing
lawyer. Jacques Rueff actually was the first and last non-lawyer ever to sit
on the Court. (He was an economist.) His carreer includes the greatest
variety of different and important jobs. He was also a Member of the
French government for a short time in 1926.

The seventh member of the First Bench was the German, Otto Riese. He
had spent most of his time as a teacher of law before he was appointed
Judge of the EC-Court. In the meantime he had also been President of
Chamber of the Bundesgerichtshof.

Both Advocates-General of the first Court were professionals. The
French Maurice Lagrange had made his vareer in the Conseil d’ Etat de
France. He had participated as a legal expert in the negotiations leading to
the creation of the ECSC. The German Karl Roemer, an equally dis-
tinguished expert, had been a lower echelon judge and a governmental
official before ascending to the Court.

The standing members had in common with their sitting Brethren*? of the
First Court that they had served their governments in various positions as
experts and emissaries.

What characterizes the first members of the Court? In reply to that
question the following observations are in order. First, they had in common
with most of their successors that they were men well-known to their
governments. Secondly, the high percentage of life-time career judges and
civil servants is a distinguishing factor. One notes the presence on the First
Court of no less than three out of seven Judges belonging to this category.
There was a total of five life-time career judges and civil servants. The
appointment of two former politicians as Judges is a rather matching
average, although it is slightly lower.

The choice of an international trade union leader is also unique in the
Court’s history. To remain on the safe side, I wil suggest that he be counted
together with the professional politicians. This ‘group’ then totals three out
of seven sitting members of the First Court. Unlike later courts, the
presence on the First Court of only one professor, Otto Riese, is note-
worthy.

As with the other members who prior to judicial appointment had held
long-time university teaching and research positions, it is possible from
Otto Riese’s writings to get to know him better. A survey here reveals him
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to be a strict constructionist. For him the limits to judicial decisional
lattitude seem to be located where the semantic sense of the written law no
more offers a solid basis for judicial declarations about what the draftsmen
intended.

Examples illustrating this fundamental attitude are found, e.g., in his
‘Uber den Rechtsschutz der Privatpersonen und Unternehmen in der
Européischen Wirtschaftsgemeinschaft’.>® Here, discussing what he per-
ceives as the insufficient access to the Court of private plaintiffs under
Atrticle 173 (2), he expressly excludes, as a means of achieving a better
Rechtsschutz, that the Court interpret the written text liberally (yet that was,
it is recalled, the avenue chosen by the Court of Justice on which Riese sat
himself).* Instead he proposes to bring about the desirable amelioration of
the citizen’s access to justice by means of a Treaty amendment.

The above illuminates the high degree of judicial caution which he
advocated. Former Judge Catalano’s proposition according that the Court
should ensure a better judicial protection by interpretation is expressly
called ‘daring’ (kiihn) by Otto Riese.

It is a peculiarity, I submit, that later Courts’ showed, in that particular
respect, more congeniality with Riese. I refer to the well-known fact that
from the early 60’s on the Court has persistently refused to widen the
adversely affected citizen’s access to justice through a re-interpretation of
Article 173 (2). An Important difference remains, nonetheless, dis-
tinguishable. While Riese espressly argued that the judicial protection
against the EC-institutions’ unlawful encroachments on the individual
citizen and company were unsatisfactory and advocated that a change be
made, the Court probably never really considered that a change should be
brought about.3 Thus, though he himself was seriously concerned with the
ailing judicial protection, Otto Riese urged a strict observance of the Treaty
text. This is strict constructionism par excellence.

Are career-backgrounds relevant at all?

A comprehensive study of the men and women who were elevated to
membership of the European Court would command a detailed and pen-
etrating analysis of a great variety of factors. To be included would be the
appointees’ social background, psychology, pre-court careers etc. The
rather simple counting of career backgrounds above falls short, by far, of
the demands of that kind of research.

For reasons of space, it was however impelling to conduct a considerably
less ambitious and complete research. Even though the value is limited, it is
still justifiable if due regard is taken to the needs of my purported purpose.
This is, I will remind, to search for any notorious relationship between the
nature of the First Court and of those staffing it. This of course includes to
search for typical differences between the personnel staffing the First Court
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and the human compositions of later periods.

With all caveats made,’ the value of these data and observations for the
present analysis is, I submit, notorious. One must be willing to accept as
valid the underlying assumption that different careers attract different
types of people. A gatekeeper at a railway intersection should, according to
this view, normally be a quite different person from a Picasso or a Jackson
Pollock. A career judge, ceteris paribus would typically have other skills
and social ambitions than a forefront politician. Many civil servants feature
personality characteristics’” unlike those of a trade union leader or a
university professor; and so on. It is probably also fair to believe that the
pursuance of a given career tends to accentuate the predominance of those
elements of the psyche which, in the first place, conditioned the choice of
career. Other competing abilities and virtues tend, in the long run at least,
to dwindle and erode. I take these assumptions to be psychological circum-
stances which are not in need of being proven here.

Hence, some people are attracted by a career in business, even in big
business. Or, they will become politicians, trade union leaders; or take
other jobs demanding inter alia initiative, self-assertiveness, willingness to
take risks and capacity for leadership of many others.

Other people get greater satisfaction from jobs requiring high technical,
physical or encompassing professional or technocratic skills. To this group
would belong, ceteris paribus, the lifetime career civil servant or judge.

6.3. From 1952 to 1958

It was seen above that experience neatly shows a convergence between the
design of the Court and the selections of those to staff it. With a member-
ship composed of a law professor of strict constructionist observance, plus
three lifetime career judges and civil servants, the staffing of the First Court
is indeed matching well to the draftsman’s functional and institutional
design of the Court. The self-restraint tendencies were probably reinforced
by the appointment of two Advocates-General representing the same kind
of career backgrounds as the majority on the Bench itself.

A caveat is required. The Advocates-General of course cannot bind the
views of the Judges. By outstanding, thorough analysis and argument they
were —in the formative years under the ECSC-Treaty perhaps more than in
later periods — however capable of decisively influencing the thinking of the
sitting members of the Bench. In any event, too glaring discrepancies
between the Court’s and the Advocates-Generals’ declarations about the
content of the law and the path its development should follow would, in the
long run at least, result in a credibility-gap. Such a gap would trigger a
decline in judicial authority and legitimacy.>®
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The opinions of the Advocates-General are all published. By contrast,
the voting of the individual Judge is secret. Only on occasion, when a judge
gives a public speech or writes in a periodical or elsewhere will his (edited?)
thinking become known. Otherwise, it is sealed off by the secrecy of
judicial deliberations.

A highly skilled and imaginative approach to judicial interpretation
marked by self-restraint, is the hallmark of the opinions of both Roemer
(A-G) and Lagrange (A-G), the Court’s two first standing members. The
profound studies of Colin and Scheingold of the Court’s case law from 1952
to well into the early 1960’s very conclusively demonstrate how the First
Court also showed deference to the policymaking agencies of the ECSC,
most notably the HA. A variety of reasons certainly occurred in defining
this attitude.

Here, I merely wished to investigate whether there was a congruity
between the First Court and its men; i.e., between the draftsmen’s percep-
tion of the nature of the new judicial institution and those placed in charge
of managing it. That point is, I submit, persuasively made by the preceding
analysis.>

7. Evaluations

From whatever perspective the First Court is contemplated, the image is
conveyed of a tribunal which was neither intendend nor equipped to act as
anything but a traditional Continental European type of administrative
court. Most notably it bears no imprint of a design that would have made it
competent to perform a major policymaking function.

First, the Court was included among the Treaty’s Institutions because
some Member States feared that the ECSC-executive would become in-
strumental to other, presumably larger Member States’ improper or illegal
encroachments on their reserved sovereign rights. Second, judicial control
was added as a surstructure upon already created political remedies.

Treaty texts leave conspicuously narrow room for judicial discretion and
manoeuvre. In addition, the Member States created a direct say for them-
selves over the appointment procedures, securing a right to review previous
choices of judicial staff. Finally, the career statistics make at least one
justifiable conclusion possible.” The Member States’ governments ap-
pointed individuals to EC-judicial office providing the sort of technocratic
and professional skills in demand for discharging a policy-neutral, self-
restrained judicial function.

It seems, thus, that to the extent a comprehensive had to be struck
between opposing views prevailing in the negotiation teams, the balance
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remarkably tilted to the side of those arguing for a weak judicial institution.

Whatever the case may be, the First Court undertook several jurispru-
dential developments of its (weak) competences. To the extent that it was
successful in accumulating ways and means enabling it to play a more
crucial role, the original outfit was modified. The most important changes
occurred in two respects. First, the Court widely opened its doors to private
litigants interested in attacking the validity of the ECSC-Community’s
general legal acts. This interpretative innovation would generate at least
one important policy element: private parties would acquire a say over how
the Treaty should be interpreted and implemented or, in other words: the
interpretation of the Treaty was removed from an almost exclusively politi-
cal sphere where it was dealt with in a negotiation process between the HA
and the Member States and placed in a juridico-political context. Secondly,
the combination of Articles 35 and 88 with the view of attributing to private
parties a right to initiate compliance controls (i.e., of the internal execution
of the Member States’” Community obligations).

By these moves the Court developed a position for itself from which it
might begin to mingle itself into the process of promotion of centralism and
integration. However, if the potential for such an action was in place, it is
probably safe with Scheingold and Colin to conclude that, for some reason,
the Court by and large left is unused.

If the potentials for a conflict between the Court and the Member States
along federalism dispute lines did not materialize into actual antagonisms
over subject matters, one might assume that the jurisprudential changes in
themselves passed unnoticed by the Member State governments. Or that
these at least would not have a sufficiently strong interest in actually
fighting back.

The countervailing powers did, however, rebuke the Court. I have
already mentioned above that the States, while drafting the EEC-Treaty,
made it clear that private parties should enjoy no right to trigger judicial
controls of the Member States’ internal compliance with their Community
obligations. The rebuke came in the form of Article 175 in which it is clearly
stipulated that an in-action law-suit may merely be commenced in instances
where the attacked Community institution is under a duty to act. And
Article 169, which does not prescribe it as a duty for the Commission to
bring in-court actions against defaulting Member States.

The countervailing powers also sent a negative signal to the Court in
respect to its standing jurisprudence under Article 33. This was transmitted
to the Court in the shape of the narrow formulation in Article 173 (2) of
private plaintiffs’ access to trigger judicial review of the EEC-Community’s
general legal acts.
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8. Conclusion

In brief, the Court was reluctantly created. Having become an inescapable
requirement for achieving agreement between the negotiating States, it was
created with an array of competences largely unfit as instruments for
engagement in policymaking in the Community-integration progress. Fi-
nally, when the Court tried to enhance its jurisdictional bases, with the view
perhaps, of eventually entering more forcefully into the Community’s
policymaking scene, the contervailing powers reacted with firmness. This
reaction, in a sense, was given the form of a constitutional overruling of the
jurisdictional changes (although the ‘reform’ admittedly merely was given
effect for the future).

Notes

1. The two entailing Chapters are devoted to the registration hereof and Chapter 11 next
evaluates the findings of the policy input Chapters.

2. See Maurice Lagrange, L'Europe Institutionnelle, Réflexions d’'un Témoin, in Rev MC
(1971) 216-230 in support of my observations pertinent to the First Community. See also
Lagrange: ‘La Cour de Justice des Communautés Européennes du plan Schuman a I'Union
Européenne’, (14) Rev Trim Dr.Eur. 1978 1-17. In Jean Monnet, Mémoires (especially pp. 347
ff.), Monnet singles out, as the essential of the Schuman-declaration, the following lines: ‘Par
la Mise en Commun de productions de base et I'institution d’'une Haute Autorité nouvelle,
dont les décisions liéront la France, I’ Allemagne et les pays qui y adhéront. Cette proposition
réalisera les premiéres assises concrétes d'une fédération européenne indispensable a la
préservation de la paix’. (p. 353).

3. ‘be in charge of the functioning of the whole’ (my translation).

4. ... of independent personalitics chosen on a basis of parity by the governments’ (my
translation).

5. Lagrange, in La cour de justice des CE: Du plan Schuman a 'Union Européenne, 14 Rev.
Tri. Dr. Eur. (1978) p.2.

6. But even this is questionable. Monnet records June 12, 1950 as the earliest data when the
creation of a arbitral tribunal was suggested during internal French discussions, cf Mémoires
p.377 (Ed. Fayard, Paris, 1976).

7. ‘Appropriate provisions shall make available remedies against the High Authority’s
decisions’ (my translation).

8. Lagrange calls them: ‘impreignés d’un esprit international’.

9. Colin op. cit. in Chapter 6, Subsection 4.3. Lagrange in Du plan Schuman a l'union
européenne, in Rev. Trim Dr Eur (1978) p.2.

10. Article 24,

11. It was in connection only with the Assembly’s discussion of the HA’s general report that a
motion of censure could be carried, and even then a majority of two thirds of the votes cast,
representing a majority of the Members of the Assembly; cf. Article 24 (2) as amended by the
Merger Treaty's Article 27 (2).

12. Reuter La Communauté Européenne du Charbon et de I'Acier (L.G.D.7, Paris, 1953) on
p. 53. and Colin op.cit. Chapter 6 subsection 4.3 (p. above). 23. Lagrange in ‘Du Plan
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Schuman a I'union européenne’, on p. 2(op.cit. fn.9).

13. Colin, Ibidem on p.24.

14.'If one wishes to harmonize the action of the High Authority within its domaine, with that
of the policies persued by the States within their spheres of competence, the operation is
divided into two; it is necessary that among themselves the States agree on a line common to
their respective policies while they seek to harmonize this line with the decisions of the High
Authority. Said in another and better way, the necessity to adjust the national policies to a
supranational policy is a powerful factor of unification for the very national policies. Instead of
being necessarily an occasion of regression in the course of European construction the
institution of a Council of Ministers might appear to serve this effectively on the condition that
the Council of Ministers is not sterilized by a requirement of unanimity or of too draconian
majority-acting.” (my translation).

15. Lagrange records that the Dutch negotiators even wanted a right to appeal to lie from the
HA to a Committee of Ministers (which should decide following a majority voting principle),
cf. ‘Du plan Schuman & I'union européenne’ on p.2 (op.cit. fn. 9).

16. Lagrange on p. 4 (op.cit. in fn. 9).

17. Mémoires p. 412. Lagrange complements by saying that in October 1950 Paul Reuter
suggested to give the projected community a distinct legal personality (‘qu’il convenait de
créer une véritable personne morale de droit public’), on p. 3 (op.cit. in fn. 9).

18. Lagrange notes that, first, Monnet had to abandon ‘I'idée d’un Traité se bornant a
instituer la HA et a s’en remettre a celle-ci du soin d’édicter elle-méme I’ensemble des régles
destinées a régir son action’. See Lagrange on p.3 (op.cit. fn. 9) (‘abandon the idea of a Treaty
limiting itself to create the HA and the rely on the HA for the issuance of provisions governing
its action’ (my translation).

According to Jean Victor Louis it was the German Government which insisted on the
creation of an independent judicial branch of government. It motivated this by pointing out
that it could not ‘. .. admettre que I'intégration Européenne n’offre pas le mémes garanties
jurisdictionnelles que I'ordre juridique interne’; cf. Org. Eur. Cour 1976-1977 (Presses Uni-
versitaires de Bruxelles) p. 18, Rev. Int.’t Dr. Comp. (1978) p. 363.. . . accept that European
integration was not offering the same jurisdiction safeguards as the internal legal order’ (my
translation). Hans-Jiirgen Schlochauer confirms the predominant German influence in: Zur
Integration Europas, Festschrift Ophiills (Hallstein and Schlochauer, eds., 1965) on p. 167.

19. Reuter explains: ‘La solution initiale qui institutait comme garantie la possibilit¢ d’une
deuxi¢me lecture devant la Haute Autorité fut rejetée comme insuffisante. C’est ainsi que la
proposition de n’instituer la Cour qu’au bout d’un certain temps et de la remplacer au début par
une structure arbitrale plus legére, fut constamment repoussée.” Cf. Reuter op.cit. (in fn. 12) at
p. 53. ‘The initial solution which as a safeguard consisted in the possibility of a second reading
by the HA was rejected as unsufficient. Thus, the proposal to postpone the creation of the Court
and, in the first place, to substitute a lightweight arbitrational structure for it, was constantly
rejected. (italics mine and my translation). Also Judge Louis Delvaux places emphasis on the
need for a peaceful procedure of settlement of conflict among States, in La Cour de Justice de
la CECA (Paris 1956), Introduction.

On the background of what was just said, it appears to be a remarkable subsequent
rationalization when Judge Touffait exclaims in an unpublished speach that ‘Par ailleurs, les
Etats démocratiques yivant tous sous un Etat de droit se devaient de créer un pouvoir
judiciaire au sein de la structure institutionelle en gestation’.

However attractive, this view is in contrast to historical records. These show that even
though several of the negotiating states at home were familiar with an independent judiciary’s
review of administrative acts — some even with constitutional review — they were only
hesitantly approaching the issue of providing for administrative review by an independent
ECS-Community Court.
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20. Paris 1976. ‘In verity I had not made plans for a durable and numerous body because I
still hoped soon . . . to establish the Institutions of Europe in a district endowed with its own
sovereignty, and I was anyway determined to make of the HA an as lightweight apparatus as

possible’ ... ‘This first kernel should grow bigger by cooptation if and when the tasks
occurred’. . .. ‘But it should maintain its structure of a center, and its functions which are to
provide organisation and animation’. ... With the French Plan (le Plan Frangais) we had

provided the proof that authority is better exercised with light-weight instruments. When
people recognize that one does not seek to take their place neither to surplant them they will
easily offer their cooperation’. (My translation); on p. 436.

21. Lagrange, Reflexions d’'une Témoin in Rev MC (1971) pp. 218-219 emphasizes the
French dominance during the negotiations.

22. Referring to my findings below (scction 4) it might here be anticipated that there is an
almost perfect congruence between the Framers’ intentions with the Court and the actual
outfit in the ECSC-Treaty of its weak array of competcnces.

23. It is noted that Judge Monaco stepped down from the Bench in order to assume a
directorship of a research-institution in Italy; that Advocate-General Warner retired in order
to become Judge in the High Court (UK) and that Advocate General Rosez gave up her
advocate generalship in order to become president of the French Cour de Cassation.

24 ‘A series of transactions finally determined the role of the Court to be located between
two extreme positons that of supreme organ assuming if necessary the task of all the other
organs and that of a judicial institution with limited powers.” (My translation) (op.cit. pp.
53-54).

25. I shall return to them in due course of Chapter § below.

26. Nor do Articles 164 (EECT) and Article 136 (Euratom), which are both using language
kindred to that in Article 31, cast any useful light on the possiblc core meaning of statements of
this sort.

27. Lagrange emphasizes to containment of the Court’s function to be in relation to matters
of ‘legalité’ — as opposed to opportunité — as essential, in ‘Du plan Schuman a I'Union
européenne (op.cit. in fn. 9) on p. 4.

28. Le. lack of competence, infringement of an essential procedural requirement, infringe-
ment of this Treaty or of any rule of law relating to its application or misuse of powers’.

29. Cf. e.g. G. Nicolaysen, Europiisches Gemeinschaftsrecht (Stuttgart, 1979) on p. 6. In
this account of the original picture I need not take account of changes in the nature of the
ECSC-Councils enactments which have occurred in recent years. These feature more and
more a genuine likeness with legislative acts.

30. Scheingold op. cit. p. 235 et.seq. , reaches the same result by emphasizing that the HA ‘in
no way (is) a representative body’, on p. 13. The test of the nature of the HA's acts ought
though to be material: not formal as the one adopted by Scheingold. Material tests underlie
most research concluding that the HA was essentially an administrative, not a legislative body.

31. See also Lagrange’s comparison of the EC-judge with a ‘juge administratif’. Its Article
95 and 88 powers are though somewhat larger than those of an administrative court. Lagrange
says: ‘Controle de égalité formelle ct de la légalité matérielle: la rdle de la Cours de Justice
devait donc étre analogue a celui d’un juge administratif' in *‘Du Plan Schuman a I’Union
européenne’, op.cit. in fn. 9.

Among many voices which cannot all be cited here, Judge Louis Delvaux joins in charac-
terizing the Court as an administrative court, in La Court de Justice de la Communauté
Européenne du charbon et de I'acier (Organisations, Compétence, Procédure,) (Paris, 1956),
Introduction.

32. Cf. Chapter 4 above, subsection 6.2.

33. At the same time I do submit that it is far from pure academic ivory-tower speculation to
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discuss constitutional review in the context of the ECSC. (Or, for that sake, in respect to the
Rome-Treaty Communities.) Indeed, several of the most crucial contests of constitutionality
of Community acts have been played out under the agide of the ECSC-Treaty. This contention
is substantiated in detail below in Chapter 12.

The possibility of creating a federal constitutional court in the image of the Italian and
German Constitutional Courts or of the US Supreme Court was probably, finally buried when
— after having anew been aired during the negotiations for setting up a CED and the Political
Union - the plans for these two Communities aborted.

34. Namely those mentioned in Article 48 ECSC.

35. Lagrange in, Du plan Schuman a I'Union européenne (op.cit. in fn. 9) on p. 5.

36. Article 41 has only been resorted to once; in Case 162/82, ECSC v Ferriere S. Anna,
Judgment of Ma7 17 [1983] E.C.R. cf. comment by J. Usher in 8 ELR (1983) on p. 326.

Atrticle 41 does not create any sort of interpretative power like that enjoyed under Article
177.

37. The Court said itself in case 20/59 Iralian Republic v HA ‘Attendu que I’article 88 (.. .)
dépassant de loin les régles jusque’a présent admises en droit international classique pour
assurer I'exécution des obligations des Etats; que partout I'article 88 est de stricte interpréta-
tion’ (italics mine) Judgment of July 15 [1960] p. 663. (*Considering that Article 88 (.. .) by far
is bypassing the rules as yet recognized in classical international law as regards the execution of
obligations incumbant on a State; and that Article 88 is of strict application’ (my translation).

38. Its naboring clause in he EEC-treaty is Article 228 which empowers the Court to veto the
conclusion of an agreement under international law (to which the Community wants to
become a party) on the ground that the draft treaty is incompatible with the EEC-Treaty,
including its spirit.

39. Article 228 proved to be of much greater importance as a vehicle for an increasing
judicial policy involvement.

40. Cf., e.g., Cases 7 and 9/54, Groupement des Industries Siderurgiques Luxembourgeoises
v HA, Judgment of April 23 [1954-1956] E.C.R. 175; and Case 30/59, de Gezamenlijke
SteenKohlenmijnen v HA, Judgment of February 23 [1961] E.C.R. p. 1; cf. also G. Bebr
Development of Judicial Control of the European Communities (The Hague, 1981) on p. 178.

41. Cf. Lagrange, Du plan Schuman a ['Union européenne p. 9 (op.cit. in fn. 9) at p. 16.

42. Article 32b, (Article added by Article 4 (2) of the Convention on Common Institutions).
The wording of Article 32 b is the same as that of the Article 167 EEC and 139 EAEC. The
original wording of the ECSC-Treaty was slightly different. It said that the judges should be
selected ‘parmi des personalités offrant toutes garanties d'indépendance et de compétence’
(The Merger-Treaty is from 1967).

43. Cf. Gouvernement des Juges, p. 42 fn. 9.

44. There is a great difference between the personal situation of a judge having every six
years to apply to the Member States for renewal of his judicial mandate; and a member of an
appellate court who is awarded life tenure. Six-year periods of office were settled with albeit
the founding states were familiar, from their national experiences, with the necessity or the
high degree of desirability of nominating the members of the highest judicial offices for
lifetime, compare Rev Tr Dr Eur 1978 p.201 (France), p. 247 (Belgium), p. 282 (Netherlands).
p. 301 (Italy) and p. 327 (Germany); or at least for longer unrenewable terms of office.

Even if in the Constitutional Courts of France, Italy, Germany, Austria and Spain judges
are no more nominated for life during good behaviour, the periods for which they are
appointed are considerably longer: nine years (France and Spain) and twelve years (Germany.
Italy and Australi). Moreover memberships are here not renewable; L. Favoren in Rapport
Général Rev. Int.’1 Dr. Comp (1981) 261.

45. Cf. footnote source mentioned in fn. 44 /.f.
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46. This development reopens the question about personality of the appointee which has
already been mentioned and to which I shall return in detail below. In practice the average
time on the Court of its judges has been roughly nine years. This is less than US, Italian and
West German practices but not dramatically below their averages.

47. In comparison, for example, Members of the UN have less control over who sits on the
International Court of Justice in the Hague. Scheingold (op.cit. p. 235) p. 25 rightly points out
that despite this the EC-Court’s formal guarantees of independence by far are more impress-
ing than those that generally are offered international Courts.

48. Only following the 1981 enlargement of the Court, the big Member States (France, Italy.
the Federal Republic of Germany and the UK) *have’ two justiceships to fill every eighteen
years following a fixed schedule. Moreover the Big Ones (but since the Court’s inception) have
had either one extra judge or the right to designate one of the Court’s Advocates-General.

From 1952 until 1958 Holland had two justiceships. During that period it was officiously
assumed that an Italian judge would be elected president of the Court (he was in fact). From
1958 to 1973 Italy had two judges (yet no Advocate-General and not the Presidentship).
During that period there was a Dutch President (1958-1964), a Luxembourg president of the
Court (1964-1967) and a French president (1967-1976).

49. Tt might at this point be recalled that the selection and the appointment of candidates to
the US Supreme Court is made by the American President with the consent of the Senate and
this process has always been vindicated as one very crucial source of legitimacy of the High
Court. By authors commenting on the relationship between the Supreme Court and American
society it has been viewed indeed as a condition sine qua non for the US Supreme Court’s many
periods of successful judicial activism.

50. I do not say much in this study about the function of the Advocates-General. There is a
recent penetrating analysis hereof by A. Dashwood, The Advocate General, in 2 Legal Studies
(1982) pp. 202-216; cf. also P. Gori, L' Avocat Général a la Cour de Justice des Communautés
Européennes, in Cah. dr. Eur. (1976) on p. 375.

51. These three (plus the two first advocates-general, cf. just below) weigh heavily in the
counts made just above of the overall patterns of career backgrounds. Without them, the
career civil servants and judges would have made it out for an even more insignificant
proportion of the total population.

52. T'here use a terminology which is inspired by French traditions. The sitting members are
the Judges. The standing members the Advocates-General.

53. At p. 422 and 427.

54. By its interpretation of Articles 33 and 35 (ECSC-Treaty); cf. above.

55. It rather narrowed in the scopc of judicial access; cf. Cases 789 and 790/79 Judgment of
[1980] E.C.R. 1949. I have commented on this case below (Chapter 8) and in Thirty Years of
Community Law, (Brussels, 1983) The Court of Justice on p. 182.

56. The most important of these probably being that, once appointed, great surprises may
intervene. President Eisenhower is quoted for having said that his greatest mistake was the
selection of the reputedly conservative attorney general of California, Earl Warren, as Chief
Justice of the US Supreme Court (1954). Warren, as it is well-known, turned out to be a
protagonist of precisely the values he was presumed not to cherish.

57. This and the similar terms are used in a non-technical sense. It serves the present purpose
which merely is to designate the postulated correlation between the jobs and those holding
them.

58. The most widely publicized discrepancies between the views advocated by Lagrange and
Roemer and those retained by the Court occurred more than ten years after the Court
commenced its work. I hint to their opinions in van Gend en Loos and in Costav E NEL. The
existence hereof do not discredit the observations made in the text.
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59. In later writings Lagrange expressed deep concern about what he perceived as the
Court’s embarkation on an unwarranted course of judicial creativity and policy activism. The
judgments which nourished his anxieties intervened during the 1960’s. Most of them are for the
same reason analyzed at various places in this book.

60. Among the unjustifiable ones would for example be to qualify the law professor Otto
Riese as the possible swing-vote between the men-of-affairs and the career judges and civil
servants.
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Chapter Eight

Enhancing Judicial Power

1. The Advent of the Rome Treaties (1958-)
1.1. Introduction

The advent of the Rome Treaties and, in particular, the EEC-Treaty
signaled change in many respects. It also meant change for the European
Court. The present Chapter will point out that a new institutional balance
was set by the Treaty itself. Secondly, [ will address the career background
issue again accounting for seemingly changing appointment patterns. Then,
during the remainder of the Chapter, 1 will deal with the Court’s new
competences placing emphasis less on their original outfit than on sub-
sequent jurisprudential modifications hereof.

1.2. The Institutional Balance Provisions

It was observed above that the ECSC-Court was placed at the bottom of the
institutional hierarchy by the provisions of the Treaty themselve, cf. in
particular Article 8 (ECSC-Treaty).!

In contrast Article 4 (EECT) and Article 3 (EAECT) mention the Court
of Justice along with the Council, Commission, and Assembly without
elevating either of these institutions to a position of primus inter pares. The
equal-position premise gains in importance considering that the said Arti-
cles continue by declaring that all institutions are responsible for ‘carrying
out the task entrusted on the Community’. Article 7 ECSCT provides
something different. (To that I shall return just below.)

Article 4 (EECT) and Article 3 (EAECT) next provide that ‘Each
institution shall act within the limits of the powers conferred upon it by this
Treaty’. These additional provisions of Articles 4 and 3 suggest that one
probably is not well advised to jump in to making too hasty or premature
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conclusions about the magnitude of the formal scope of the EEC-Court’s
powers. If the equal-position clause supports a strong-court notion, other
provisions draw in the opposite direction. Among these is noted the re-
quirement that all institutions, i.e., also the Court, act within the powers
conferred upon them. This raises the question about the scope of the
powers actually conferred upon the Court. Was it, in particular, em-
powered to substitute judicial for political decision? Article 4 (EEC) and 3
(Euratom) do not provide conclusive replies to these questions.

The real question, therefore, remains whether the Court enjoys an
implied power to fill gaps left behind by the inertia of the political processes
of the Community. Neither the said Articles nor any other Articles of the
Treaty offer conclusive answers to this question. It is likewise impossible to
infer clearly from any textual provision that the Court is barred from
assuming wideranging law and policymaking responsibilities. The pos-
sibility that the Community’s political processes might fail to promote
integration is not, in fact, envisaged at all.

1.3. Judical Career Backgrounds (1958-)

The appointments to the ECSC-Court were, by and large, made up of men
who reflected in their career backgrounds the essentially technical and
professional nature of the tasks entrusted upon the First Court.?

Would the advent of the New Communities lead to change in appoint-
ment patterns? Much less is known about the process of negotiations
leading to the re-formulation of the institutional balance provisions just
mentioned. Nor is much known about what inspired the Framers to add for
example the important Article 177 to the catalogue of EEC-judicial
powers. I have related at the end of the preceding Chapter that the Framers
rebuked the First Court for its jurisprudential developments of Article 33
and of Articles 35 and 88 (combined). They wanted to deprive the Court of
the means of leverage for an enhanced influence on Community constitu-
tional life which it had created for itself by interpreting those provisions
broadly.? It contrasts somewhat to add what should become one of the
most, probably even the most, important instrument(s) to an enhancement
of judicial power.*

What will a consideration of the actual career backgrounds of those
which the Member States elevated to European judicial eminence add to
this somewhat contradictory picture? This shall now be seen.

Significant changes do actually occur. In 1958 André Donner, a law
professor with an involvement in Dutch politics was appointed. The French
former minister of justice under the Fifth Republic, Robert Lecourt, as-
cended to the Court in 1964.° Ricardo Monaco,also a law professor with
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political affiliations, was appointed in 1964. The next vacancies (1967) were
inter alia filled with Pierre Pescatore and the Belgian politician and lawyer
Josse Mertens de Wilmars. When the New Member States adhered to the
Community they sent people to the Court which, with one exception at
best, found no difficulties in matching their efforts with those of the
justmentioned Judges, recruited among (leading) politicians, university
law professors or former members of the highest tribunals of their Member
States.

To the latter category belongs, e.g., the German former member of the
Bundesverfassungsgericht (Constitutional Court) Hans Kutscher (ap-
pointed in 1970). His appointment is interesting from the policymaking
point of view, given that the members of Bundesverfassungsgericht as arule
are recruited among members of the major German political parties and
given the said court’s reputation for a deep and encompassing involvement
in the conduct of politics in the Federal Republic.

Hence, on the one hand empiring the highly complex, politically conflict-
laden translation into social, economic and political reality of the draft-
men’s political wills, the Treaty’s broadly formulated Community powers
and prohibitions against unilateral state actions, as well as its more pre-
cisely written Articles, require more than technical skills and professional
ability. On the other hand it is apparent that appointments to the Court
change accordingly.

The emerging changing pattern of appointments may be, but hardly is,
incidental. The advent of many men-of-affairs on the Court’s benches can
rather be taken to reflect attitudinal developments on the part of those
responsible for selecting new appointees. It is, however, a far cry from this
observation to suggesting that the changing pattern can be taken to mean
that the Member States, while appointing the members of the European
Bench, have indeed been giving the green light to a substitution of judicial
decision for an ailing political integration promotion. That suggestion shall
therefore not be made here. Nothing indicates indeed that anything like the
highly visible political processes characterizing the selection and appoint-
ment of Justices to the US Supreme Court, as a rule, is in operation in EC
Member State capitals. Choices of personnel are, in other words, as a rule,
not attributed the same policy importance asin the United States. In future,
given the kind of policy analysis to which the Court’s actual behavior gives
rise, it might not be unlikely that appointments will attract more concern.

Towards the end of the 1970’s the accusations of the Court for an
unwarranted judicial activism began to emerge. There is evidence that the
appointing governments’ preferences then, once again, began to shift. The
new trend seemed to entail a composition of personalities more like that of
the First Court. It is, however, probably too early to draw definitive
conclusions.
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Insum, even if the national elements responsible for selecting candidates
for vacant judgeships did not want to give a green light to a vigorous pro-
Community activism, the survey over actual appointments seems to justify
the submission that one should not be too surprized at a growth in activism.

2. Methods and Analytical Framework of the Remainder of this Chapter

Before analyzing the jurisprudential developments which the Court’s com-
petences under the EEC-Treaty has undergone, it would prima facie seem
necessary to verify these competences in detail in their original appearance.
The ECSC-Court competences were portrayed as they most likely were
outlined, in texts and in intentions, when the draftsmen had finished
working with them. Only at the end of this process of verification would it
scholarly be tenable, step by step, to describe what jurisprudential develop-
ments subsequently took place.

For reasons of space this pattern of analysis shall not be followed here.
Instead. I shall first take it for granted that the Court ‘hat sich nicht gescheut
... Liicken des Gemeinschaftsrechts durch kiihn konzipiertes Richterrecht
zu schliessen’. It is commonplace indeed that some of the most important
developments of the substantive law of the Community ‘zu einem guten Teil
dem Gerichtshof zu verdanken ist’.” Or, as Judge Koopmans of the Euro-
pean Court puts it:

There is no need to repeat here that many principles of European Law
have found their just expression in the Court’s case law; examples
abound . ..®

Secondly, in numerous books and articles a great variety of authors have
given detailed accounts of the EEC-Court’s original outfit of competences.
A repetition here would be redundant and superfluous.

What I try instead to analyze is whether the Court’s competences, as they
most likely were outlined in the Treaty texts and in the draftsmen’s inten-
tions, were fit instruments for the accomplishment of what most authors’
assumed were the Court’s strong pro-Community policymaking duties.
And, if the reply is that they were originally unfit for that purpose, to isolate
subsequent judge-made changes for treatment below.

It would hardly provoke severe methodological criticism if the discus-
sions below took as their point of departure the findings about the First
Court, swiftly moving on to the court of the Rome Treaties and to sub-
sequent developments. The draft Treaty Establishing a European Political
Community offers, however, an interesting glimpse of the lines of thought
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of the political processes themselves which in time were placed in between o2

the ECSC and the EEC/Euratom Communities (1953/54). It is proposed to

briefly take a look at the sort of judicial institution which the Constituent -1y 21
States at that most optimistic point of the development of the integration - 2

processes aimed at creating.

A caveat is necessary again. The importance of whatever findings made
should not be overestimated but simply channeled into the great variety or 1
richness of evidence to be considered in the course of the necessary activism -@ -.
discussions."

About the role of the projected Political Community Court, Carl
Friedrichs has this to say:

after absorbing the courts of the Coal and Steel Community and those
of the Defense Community ... was . .. to ensure that the interpreta-
tion and application of the Statute and of the laws and regulations of
the Community will prevail, States’ rights are carefully protected in , -2
connection with the Court, both in its procedure and in the appoint- -21G
ments of the judges ... What is more — and it seems a questionable

provision at that — decisions of the state courts do not appear to be

subject to appeal to this European Court, even if the decision involves ) (@
federal law.?

W

The PC-Treaty (draft) does not even provide for the kind of preliminary 2 1
rulings procedure which is laid down in Article 41 (ECSCT) although the P
scope of that was so narrowly drawn that it more or less remained lettre

morte.'? As noted in the preceding Chapter, Article 41 merely provides for a

validity control of acts issued by the Community institutions. This is inter- -2
esting because the draft Political Community is generally believed to mark E

the peak of supranationalism on Post WW Il European soil. On that

background the weaknesses of the powers of its (projected) Court stand out )!

in sharp contrast. It is especially remarkable that the means for controlling ((-23

the legality of Member States’ internal compliance behavior were also
rather embryonicly developed.

Emperical evidence may vindicate a different view. But until it does, it is WY
justifiable to hypothesize that the drafters of the EEC-Treaty, acting on the 21"
background of the failure of the PC, were quite unlikely to create a radically
more powerful central court than that envisaged by the draft PC-Treaty.

3. Constitutional Review of State Actions with an Introductory US Analogue

Most federal supreme courts are entitled to exercise constitutional review b-ox
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of the States’ legislative acts. The EEC-Treaty gave the Court such a power
but made its exercise conditional upon political considerations of expedi-
ency (Articles 169 and 170). A federal comparison may be continued by
recalling that Justice Oliver Wendell Holmes once observed that he did not
think that the United States would come to an end if the US Supreme Court
lost its power to declare an Act of Congress void, but the Union would be
imperiled if the Court had no power to strike down State laws which are
incompatible with the Federal Constitution.?

The American Constitution does mandate the US Supreme Court to
strike down State laws. A discussion still wages, however, over the issue
whether the Constitution by implication granted the Court a power to
review and eventually to invalidate acts of the Federal Congress.™

It is clear from all accounts that the US Constitution does not lay down
express provisions to that effect.

In the EEC, the situation is entirely different. There, one finds firm
textual support for constitutional review of the legal enactments of the
Community institutions. It is well known that their constitutionality may be
adjudicated in actions brought directly before the Court (Article 173).
Litigation may also reach the Court from national courts via Article 177 (1)
litra b. Subject to review are both acts from the legislature (the Council)
and from the Commission. ,

But when it comes to State acts, even the EEC-Court has, as noted, only
weak powers of control. It is not only the citizens who are by and large
barred from launching an attack against a state statute for its alleged
incompatibility with the Treaty. Moreover, if the Court finds actual in-
fringement, Article 171 lays it in the hands of the defaulting State to put an
end to the infringement.

As pointed out in Chapter 1 above," matters are certainly not as simple as
that. The States’ lega/ commitment to compliance cannot explain alone
what appears to be a fairly remarkable Member State compliance with
Community law (including the Court’s bold as well as trivial judgments).
The central issue is judicial authority and persuasiveness, which go hand in
hand.'®

The crux of matter remains, however, that the Community is fairly
helpless if a State, condemned for a Treaty-infringement, does not freely
proceed to abrogate the unconstitutional or illegal national statute or other
legal decree. That is inter alia why judicial authority is the most precious
stone of the Court’s entire treasure, a jewel which it would be catastrophic
to devaluate or ruin by an activism not respectful of society’s acceptability
requirement.

It does not help much to add to the Article 169/170 discussion that Article
177 provides for an alternative and much more effective avenue of constitu-
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tional review of the legislative enactments of the Member States. First of
all, compliance with the Court’s preliminary rulings ultimately is also
dependent upon the Court’s general moral authority and persuasive argu-
ments. The Bundesfinanzhofs refusal to enforce an EC-Directive against a
herewith incompatible national statutory provision (after the implemen-
tation time-limit had expired) is illustrative of this.”” Secondly, reference to
Article 177 as a means of judicial review is only tenable if it aims at
describing status after twenty odd years of jurisprudential developments of
the Court’s powers. If it, in contrast, purports to describe the situation as
the Founding Fathers most likely perceived it, I submit that it is fundamen-
tally wrong.'®

4. Constitutional Review (EEC) via Infringement Proceedings
4.1. Introductory Remarks

The main thrust of the following analysis is whether the less mature Euro-
pean Union (EEC) is endangered because the scope of the original powers of
control of its Court do not comprise the typical federal judicial power to
invalidate state laws repugnant to the common laws (in particular, reping-
nant to the paramount laws of the Treaty). It is lacking a power to hear
cases on appeal from the various State courts. Were the powers allotted to
the Court not adequate instruments for accomplishing its mission? Were
they especially inadequate in the event that the Community’s body politic
would develop increasingly centrifugal tastes? The Court has acknowl-
edged that much could be done by way of formal amendments of the Treaty
in order to ameliorate its tools for fulfilling its tasks. It is interesting to note
that, among other proposals, the Court once urged Mr. Tindemans that he
should invite the European Council to adopt measures placing the Court in
an appellate court position vis-a-vis the courts of the several Member
States. That was in 1976. As it is well-known not much happened.

The proposal for an appellate court role was renewed by Mr. Spinelli in
his draft for a new European Treaty. For a variety of reasons not much
came out thatinitiative either. At arecent conference, held in the Hague on
5-6 September 1985 by the TMC Asser Institute, the place of the European
Court in the process of integration was under discussion again. It should not
therefore wonder that the old/new idea about changing the European
Court into an appellate court came under debate. What rightly might cause
some surprise is, however, that the Court’s president Lord Mackenzie
Stuart — who in 1976 sat on the Court as an associate judge — in words
strongly conveying that he had fundamentally changed his point of view
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since then declared that to install the Court in an appellate court position
would amount to destroy the achievements of thirty years of integrationist
jurisprudence. What has caused Lord Mackenzie Stuart to change his mind
so radically? Might it be that it has inbetween become clear that the
optimism with which the Court in the mid 1970’s assumed integrative
leadership was not justified?"

4.2. The Commission’s Responsibility

It is the Commission’s responsibility to ensure that the provisions of the
Treaty and the measures taken by the Institutions persuant to the Treaty
are applied (Article 155). Article 169 is its major means of accomplishing
that goal. Article 169 (2) stipulates that if the Commission considers that a
Member State has failed to fulfill an obligation under the Treaty, it ‘may
bring the matter before the Court of Justice’. This in-court phase must be
preceded by an obligatory formal, administrative phase, Article 169 (1).

The first step of the formal administrative phase is that the Commission
informs the Member State about its grievances and offers it an opportunity
to submit its observations in defense. If the State does not defend itself; or if
it fails to convince the Commission about the incorrectness in fact or in law
of the Commission’s allegations; or if it does not remove an existing
infringement, the Commission ‘shall deliver a reasoned opinion on the
matter’.

The European Coal and Steel Community Treaty’s Article 88 granted
the High Authority a power to sanction Member State infringements of the
Treaty. The EEC (as well as the EAEC) Commission was deprived of
anything like a power to sanction the States’ breaches, deliberate and
unintentional alike, of the Treaty.

Some authors have deplored this ‘weaker’ (as they see it) outfit of the
Commission’s means to bring about compliance. It is questionable, how-
ever, whether the loss of power was in fact real. Indeed, for understandable
reasons, the Article 88 ECSC-sanction power was deployed with extreme
caution. It led to only four in-court actions, three in 1960 and one in 1969.
Thus, in practice, the abolishment of the sanction-power brought about
only a minimal real change.?

4.3. The Credibility of the Threat to Resort to In-court Action was Low for a
Long Time

[t is a more serious flaw, in my view, that the Commission long made a quite
unsystematic use of the real power it was given under the EEC-Treaty:
namely to bring in-court actions against the States which do not comply
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with their Community obligations.? This problem shall now be dealt with
in some detail.

Indeed, before resorting to opening a formal infringement procedure,
the Commission used to conduct prefatory discussions with the Member
State in question about the alleged infringement. This practice was war-
ranted under the Commission’s Article 155 power. In this phase, the
possibility that the Commission might open an Article 169 procedure
enhanced its chance of success in ensuring abidance by the EC-Law without
actually litigating. In order to be effectively persuasive, the credibility of
the Article 169 threat must of course be high. If it is not, the motivating
effect tends not to materialize. Yet, for a long time, the Commission
handled its Article 169 power with the result that second-ranking policy
issues dominated the EC-Court’s Article 169 docket.*

4.4. Bringing an Action is a Matter both of Law and Expediency

It is clear that the Commission — perhaps inadvertently — conducted an
Article 169 policy which kept judicial influence on the course of Community
constitutional development at a low ebb. This was possible because the
Commission was given a discretionary power to decide whether or not it
would deploy its Article 169 power in order to secure more compliance. Its
behavior, hence, conformed with the text of the Treaty.

It is possible that it also conformed with the spirit of Article 169. Since the
draftsmen undoubtedly made the compliance control power descretionary
because of the often delicate political nature of federalism disputes, it may
hardly be a surprize that political problems often seemed too great for the
usage of Article 169 (2). On the other hand, the Commission perhaps
occasionally exaggerated the impact of parochial political opposition.

4.5. Reshaping the Commission’s Article 169 Policy

As late as the second half of the 1970’s, the discrepancy between the
number of files which the Commission kept on repugnant State laws and the
infringement actions it actually brought before the Court, was still con-
siderable. This might be legitimate if the records showed that incriminated
Member States voluntarily complied out-of-court with the Commission’s
justified accusations for Treaty infractions. There is, however, no evidence
to support this. Actually, few of the great constitutional conflicts reached
the Court via the Article 169 channel.?

Citizens of the several Member States often in vain, drew the attention of
the services of the Commission on flagrant breaches of Community obliga-
tions. The implicit or explicit invitations which the Commission was given
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to commence Article 169 proceedings were too often either rejected or
neglected. To observers outside the Commission, the reluctance to file suit
yielded an impression of weakness and of imperfect safeguards ensuring it a
real independence. This behavior was hardly conducive to a high level of
State compliance with Community Law in the face of powerful centrifugal
forces and needs for protection of local economic interests which, in
particular, the generalized economic recession ceated.

A major shift in the Commission’s general Article 169 policy seems,
however, to have been underway from the coming to office of the Roy
Jenkins Commission in 1977. The control-function was now given priority.>
On the one hand, the rhythm with which Court proceedings were deployed
accelerated; on the other hand the importance of the raised issues was
visibly growing. The Commission would now more frequently consider
litigation even in instances where the unfettered maintenance in force,
however illegal, of an infraction would seem to be essential to the interest of
the defendant States. The Spirit-taxation cases (1980) and the French Sheep
Meat case (1979) illustrate this new quality of several cases. Simultaneously,
‘small’ cases continued, but now at an accelerated pace, to be brought
before the Court.?

4.6. The Court’s Part in the Reshaping

Throughout the latter part of the 1960’s and a good deal of the 1970’s, the
Court was basily cementing the relative importance of the preliminary
rulings procedure for the enforcement against the Member States of their
Treaty-obligations.?® During this period it did not signal whether it nour-
ished second thoughts about the Commission’s Article 169 policy. And yet,
the Court did play an important role in bringing about a shift in the
Commission’s policy of sparse reliance on the EC’s judicial branch of
government for fighting national faws repugnant to the common rules. This
shall now be highlighted.

The turning point came in the Court’s preliminary ruling in the Second
Defrenne case.?” Here the Court, in an obiter dictum, reprimanded the
Commission for having been inactive although it knew that several of the
Member States were deliberately sidestepping the fulfillment of their obli-
gation under Article 119 to provide same pay to men and women for equal
work.

There are several reasons which presumably concur to explain why the
Court changed signals. First, the Treaty infringement in that case was
manifest and had lasted for a protracted time. Second, the Commission had
done little to enforce the equal pay obligation; indeed it had co-operated
with the States when they, underway, made arrangements aiming at
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postponing the day when compliance by all Member States with Article 119
should become effective. It may have concerned the Court that the Com-
mission’s immobility attributed a shine of undeserved legitimacy to the
illegal arrangements. Third, even informed observers of Community law
were convinced that Article 119 did not produce direct effects in the legal
orders of the Member States. Employees that were subject to a pay-
discrimination based on their sex therefore really could not be said to have
had the opportunity to redress, on their own, the situation, i.e., by filing
suit before the courts of the State(s) where the discrimination took place:
Atrticle 177 clearly appeared to be unavailable. Four, the Court may have
realized that enforcing compliance with the Treaty through Article 177 was
not without inherent shortcomings.' Indeed, the Court’s distance in these
cases to the facts was at the time —and it still is— critical. Rather frequently it
must have raised serious problems for the Court to identify with sufficient
clarity all the values and interests at stake in preliminary cases. Unsatisfactory
factual information must especially have prevented the Court from anticipat-
ing precisely the longterm social and/or economic consequences which the
decisional alternatives would entail if they were to be adopted by the Court.
Fifth, to make things worse, in at least one very important case the
defendent Member State had pleaded not-guilty on the ground that albeit
the Commission had knowledge about the alleged infraction, it had not
intended judicial proceedings under Article 169. This, the Member State
contended, could only be taken to mean that the provision in question had
lost its binding character desvetudo.?®

In that case the Court energetically rebutted the bearing of that argu-
ment. It echoed nonetheless an alarming line of thought.

4.7. An Intermediate Conclusion

After Defrenne, the Court has reiterated several rebukes of the Commis-
sion for the sparse use of judicial proceedings under Article 169. They have,
as it was seen, been bearing some fruit.

However, even after the Commission’s policy-shift, multiple signs con-
tinued to suggest that the Member States have done their best to fight off a
threatening Article 169 case against them. There is doubtlessly something
most unattractive about being the defendant in such an action. This is
probably not least due to the circumstance that an eventual condemnation
automatically is given a widely circulated publication. Being on the losing
side in an Article 177 case is much less damaging to the State’s compliance
reputation.?

If, however, a simple tally suffices to show that the governments’ endeav-
ors to avoid the Commission’s bringing of an action in several instances
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proved to be unsuccessful, statistics also warrant the statement that the
number of in-court compromises between the Commission and an incrimi-
nated Member State constantly has been on the rise — at least during the last
years of the 70’s and the early 1980’s. This development may be due to an
increasing Member State intransigence vis-a-vis the Commission’s out-
of-court attempts to persuade them to align their laws and administrative
practices to the Commission’s views about what legally arises from
EC-membership. Yet, it might also be the Commission which is trying to
enhance the credibility of its out-of-court proceedings against the States. If
so, one might prophecy some changes in litigative patterns to intervene in
years to come. The fact that the Member States tend to give in, once an
action is brought, would suggest that they still prefer a compromise to a
judgment. As yet, it is well-known, the Court has found against the
Member States in 113 out of 125 cases.

However, fluctuations aside, in 1985 the preliminary cases still make up
roughly every second of the actions on the Court’s docket. Hence, however
important the Article 169 docket has become, the share of the compliance
control which is channeled to the Court via Article 117 still outranks by far
that brought before it via Article 169.*

5. Developing the Effectuality of the Court’s Article 171 Power

5.1. Introduction

If the Court of Justice finds that a Member State has failed to fulfill an
obligation under the Treaty, the State shall be required to take the
necessary measures to comply with the judgment of the Court of
Justice. (Article 171)

The bone of contention of the Article 171 power is not what the Court has
made of it. It has developed a variety of decisional options, ranging from a
mere ‘finding’ of incompatibility to indicating with considerable precision
what the ‘guilty’ State must do in order to legalize its ‘legal house’.3

As I see it, the bone of contention is over what was meant by giving the
Court a power to ‘find’ incompatibility in cases brought before it by the
Commission or a Member State when the same provision expressly leaves it
with the losing State to take any necessary rectification measure.

In my view, the textual limitation imposed on the Court by Article 171 is
severe. 1 take that provision to mean that the Court has exhausted its
Article 171 power with the eventual finding of a compatibility between a
national legal provision or behaviour and a piece of Community law.

Between this Court’s feeble position under Article 171, and many federal
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supreme courts’ competence to declare a State law null and void if incom-
patible with the federal constitution, the gap is conspicuously wide.

Indeed, for a Community being without any formal means of enforce-
ment of its law other than those provided for in Article 169 to Article 171,
the single option which is open in the face of a Member State that stub-
bornly refuses to comply with a previous Court ruling, is for the Commis-
sion to start a second Treaty-infraction procedure against the State, asking
the Court to condemn it for not complying with the first judgment, as
ordained by the Article 171.

The fact that until 1984 the Commission only twice™ launched a second-
round of compliance litigation might convey the impression that the Court’s
Article 171 power is formidable. It is not. Those two instances rather
represent the tip of the iceberg. The reasons for this may briefly be stated to
be the following. (1) There exists, actually a long list of long-drawn national
legislative non-compliances® which does not entail new compliance litiga-
tion. Moreover (2), the Commission’s monitoring of the State courts’
compliance with previous EC-Court rulings is quite lenient (as yet, no cases
have been brought under Article 169, although widely published occasions
of non-compliance have occurred).* (3) A tangible proportion of infrac-
tions against Community rules are either not subjected to litigation at all; or
are dealt with under the preliminary submission’s procedure.*’ To make the
effectuality of Community law compliance dependent upon litigative initia-
tives taken by private (economic) entrepreneurs is not, however, satisfac-
tory in all situations. Considerable differences in adjudicative patterns
from Member State to Member State may lead to unacceptable implemen-
tation inegalities. It is striking, for example, that although France, for quite
some time, barred UK sheep meat access to the valuable French meat
market, importing interests in France apparently did not think it worth-
while to bring an action in French courts, claiming the import-ban to be
incompatible with Community law and, hence, non-enforceable. To be
true, the UK government, via the Commission, deployed considerable
efforts to have the case brought before the European Court. But Article 177
was not available.?

5.2. The Commission has always Standing to Sue

I'shall now demonstrate the interpretative legal developments of Article 171
which the Court has authored in order to enhance the efficiency of its
dealing with Treaty infractions. Focus it on such legal aspects which possi-
bly lead to a broadening of judicial influence on compliance patterns under
Articles 169 to 171.

First, defendant Member States have occassionally argued that an action
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against them should be dismissed because the Commission, for one reason
or another, lacked standing to litigate.

This view was, for example, advocated by a Member State which had
brought its laws into line with the Commission’s request after the expiration
of the compliance deadline stipulated by the Commission but before the
case came before the Court. The Member State argued, therefore, that the
case had become moot. The Court of Justice nonetheless held that delayed
compliance did not deprive the Commission of a standing to sue.®

The Court justified this view by underscoring the importance which a
ruling going out under the Article 169/71 complex of rules might have for a
national judge who would have to decide in a case which an adversely
affected citizen might bring in the national courts claiming compensation
for an economic loss suffered arising from the application of the (illegal)
state act.

In other cases, defendant Member States have alleged that the mainte-
nance in force of a national legal act, being incompatible with Community
law, should not justify a ruling against them on the condition that the
disputed provision is neither administratively nor judicially enforced; or
not enforced anymore. Although it might be difficult to say whether this
defense is directed against the Commission’s standing or is a plea for
acquittal on the merits, the Court’s response has been that abstract com-
pliance is required as a rule - if not in all cases.

For completeness it should finally be mentioned that in the Court’s
interpretation of Article 169 (2) the Commission is not under an obligation
to prove that any individual interest — or any concrete interest or right at all
— is adversely affected by the purportedly illegal national legal provision
that it assails. It suffices, in other words, to justify the Commission’s
standing under Article 169 (2) that, in its view, a Member State is acting in
contravention of some legal commitment.*

The fact that the infringement procedure under Article 169 is thus open to
be used to litigate purely abstract conflicts of interest makes it remindful of
the Verfassungsbeschwerde under the West German Bonn-Constitution. ¥
The Canadian Constitution also contains provisions under which the Gov-
ernors in Council may request the federal courts to issue purely abstract
opinions of constitutional questions.*

Abstract constitutional declarations may not, in contrast, be given by the
American federal courts. The Supreme Court has always held that the
Federal Constitutions and the Judiciary Act withhold a competence to
answer questions regarding the understanding of the Federal Constitution
and/or of the compatibility therewith of Congressional or State enactments,
which do not arise out of a real case and controversy.*

It may be argued that the Court’s interpretations serve the interest of

" & @C



243

legal certainty. Yet that argument glosses over the real problem. Indeed,
almost any legal rule — whatever its content —may be said to serve abstractly
some sort of legal certainty. The real problem is that the Court’s resolutions
of these problems were not compelled by the texts of Articles 169 to 171.
The Court therefore took side with some purported Community interest
against the States. In this interplay of competences there is only one clear
winner: the Court itself. The interpretations of the rules on standing,
intentionally or not, have enhanced the Court’s access to influence if only
because more conflicts were likely, ceteris paribus, to come up before it for
settlement. The interpretations also enhanced the political leverage of the
Commission.

The Court’s endeavour to free the Commission from any standing re-
straints is not without drawbacks. It makes the Court vulnerable to at-
tempts made by the Commission —or by Member States pushing it —to place
on the Court the necessity of unraveling the Gordian Knot of conflicts
essentially political in nature. Some measure of judicial docket-control
might be useful.

5.3. Beyond the Mere Declaration of Incompatibility

Besides the efforts already described, the Court has also in another respect
improved the efficiency of the infringement procedure. It has, indeed,
freed itself, in part at least, from the constraints which flow from the
narrowness of the Article 171 power (i.e., only to declare that it has found
actual incompatibility with the Treaty of a unilateral Member State mea-
sure).*

This power implies, the Court has held, that the Court under certain
unspecified conditions may indicate how the defaulting State must behave
in order to comply with the judgment of the Court. By utilizing this implied
power, the Court has occasionally cutt off one or more compliance alterna-
tives as inadequate for meeting the (defendant) State’s Community obliga-
tions.

The Court has inter alia held that it does not meet compliance require-
ments under Article 171 for the ‘guilty’ State to adopt legislation which
merely does not hinder administrative compliance with a Directive. The
Court ruled, in fact, that the State in question was under an obligation to
transform the disputed Directive into national law by using the same legal
instruments and techniques which the State would use to regulate the same
subject-matter under its national heads of power.¥

In another case, the Court ordered that the incriminated national enact-
ment be recalled with retroactive effects in order to ensure full compliance
under Article 171.% Finally it should be noticed that the Court has found
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that it may order intermediate compliance measures.”” In contrast, the
Court did not rule that Article 171 implies a power to annul a State act; and
it is also unlikely that it, in the foreseeable future at least, will do so.

However, without arrogating itself with a power to annull repugnant
State laws, the Court does push its declarations about the combined effects
of an Article 171 judgment and the interpreted directly applicable Commu-
nity law provision quite remarkably in that direction. From the Court’s
ruling in Waterkeyn (on the effects of its previous ruling about the com-
patibility of certain French tax laws on aicoholic beverages with Article 30
(EECT)) it appears indeed that if an action under Article 169 leads to a
condemning judgment, the defaulting State’s authorities are under an
obligation to abrogate the illicit national provision and that State’s courts
are under an obligation not to apply those provisions.*

The Court has placed only one important constraint on the usage of the
Articles 169 and 171. It has indeed emphatically ruled that the States enjoy
an unfringeable right to speak for themselves over the Commission’s griev-
ances against them. If, during the pre-trial proceedings, this right has not
been respected, the Court will dismiss the action.®

5.4. Conclusion to Sections 4 and 5

Notwithstanding several judicial invitations to the Executive calling for a
more frequent and a politically more relevant usage of the Article 169
power to instigate in-court proceedings, and despite the noted improve-
ments of the effectuality of the Court’s own competence, it readily appears
that compliance-enforcement via Article 169 and 171 was and still remains a
cumbersome and relatively weak instrument.

The sporadic nature of Article 169 federalism dispute litigation has
relegated the Court to function at the outskirts of the enforcement arena.

6. Shifting Compliance-control Emphasis from Article 169 to Article 177’s
Preliminary Rulings; A Problem Catalogue

6.1. Introduction

With the democratic myth/reality gap growing and with the Commission’s
real influence on the decline, the case for a continuation of the integration
process and for the erection of an effective bar against any incoming tide of
parochial forces was weak indeed. In this situation it is, in my view,
reasonable to assume that the Court carefully weighed the pros and cons of
shifting the focal point of the compliance-controls from Article 169-171 to
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the preliminary rulings procedure provided for in Article 177. A successful
junction of the endeavours of the Court and of the interested private
persons or companies in the Member States might indeed be used to create
and develop a renewed integration momentum.

However, for its effectuality the Article 177 procedure depends not only
on the vigilance of citizens or companies whose EC-rights allegedly are
denied them by the States. A redress-seeking plaintiff will have to persuade
the national judge to make use of Article 177. Reluctance on the part of the
national judiciaries to make liberally use of that possibility might, of course,
obstruct the successful execution of an otherwise promising shift of com-
pliance-control emphasis.™ Not only potential litigants’ ignorance about
their Community rights but also existing reluctances on the part of national
judges were important factors against shifting emphasis successfully.

6.2. Potential Advantages from a Judicial Transformation of Article 177

The advantage of the emphasis shift is that Article 177 lends itself to be
transformed into a vehicle for an effective EC-judicial review of state-acts.
In turn, it might also be used as an instrument for social, economic and
political integration. In the competence set-up of the draftsmen, it was
arguably designed as neither one.

The potential advantage of reliance on Article 177 (as compared with
Article 169’s infringement proceedings) is, first and obviously, that com-
pliance-control would be removed from the political spheres of expediency
in which they were placed by Articles 169 and 170. In contrast, injured
citizens and/or companies in the Member States would predictably press for
judicial resolution of all sorts of problems, their political importance not-
withstanding.

Secondly, it must certainly have appeared as a major asset of focusing on
Article 177 that the operation of this Article would be in the hands of
practicing lawyers and judges. Indeed, the Members of the European
Bench would share with national judges and other lawyers both profes-
sional training traditions and educational backgrounds, and perhaps, quite
often also have a fund of fundamental values in common.*

Thirdly, somewhat less tangibly perhaps, it may have presented itself as
an advantage that the Court would be perceived to associate itself with the
individual and the individual company’s interest as against the political
holders of regulatory power. In very popular terms the Court took sides
with the ‘people’ against the ’power-elite’. This might on a psychological
level have been a non-negligible effect of the revamping of the compliance-
control system. The move can be said definitively to have removed the
Court from the sphere of international tribunals and placed in it the entirely
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different context of high national (federal) courts.

Fourthly, the association of the Court’s exercise of its promotion of the
Preamble’s integration-vision with concrete cases and conflicts coming out
of the national courtrooms would arguably also attribute a greater legit-
imacy to what the Court was doing. This submission does not amount to
alleging that the Court actually began tying its decisionmaking to be in
relation to cases and controversies only.*

However, a steady and rich flow of preliminary important cases was
paramount for the success of any endeavour to increase judicial influence
on the course of Community government and society. In that respect, the
picture by the mid-1960’s looked particularly gloomy, indeed. I shall dem-
onstrate this contention just below.

6.3. The Necessary Adaptations; An Introductory Survey

It things were not profoundly modified, the Court would remain remote
from the centers of exercise of policymaking power in the Community.

I submit that it is probable but I also admit that it is not provable beyond a
doubt that the Court or just some of its Members deliberately planned a
compliance-control shift and effectuated certain necessary adaptations of
existing rules and judicial habits in order to make the shift a successful
operation. We may, however, verify what visibly happened. If judicial
efforts were verifiably deployed along lines that I shall suggest, I submit
that the best of the possible substantiations of the deliberate-strategy
submission will have been provided. Indeed, assuming for the abovemen-
tioned four reasons that the Judges calculated it to be better to vitalize
compliance-controls via Article 177 than via Article 169 (170), which would
then be the necessary ingredients of a policy of shifting emphasis? [ attempt
not to demonstrate that at least four ingredients were conscentiously plan-
ned and executed.

First, to the extent that Community law was not directly applicable — and
hence, did not create rights which private plaintiffs could invoke before
national courts — direct effects had to be invented.

Secondly, the concerned citizens and companies would have to be alerted
to the possible rights which they enjoy under Community law.

Thirdly, the national judiciaries should be informed about the nature of
the preliminary rulings procedure and about its characteristics and be
persuaded to make ample use of the Court of Justice’s willingness to
cooperate fully with them under the provisions of Article 177.

Four, an opinion was advocated by some Member States (appearing in
van Gend en Loos) that the Treaty-draftsmen intended Articles 169 and 170
to be not only the primary but the crucial axis of EC’s compliance-controls.
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7. Obstacles to a Successful Shift in Compliance-control: The Existing
Circumstantial Evidence of their Elimination

7.1. Article 177 is Made Known

In face of a tenacious resistance generated by national traditions and other
centrifugal forces,’® the Court moved. What did it actually do, allegedly in
order to improve the appropriateness of Article 177?

First, techniques had to be invented that would enable the Court to
inform national judges adequately about the existence of the preliminary
references procedure and its scheme of judicial cooperation. Seemingly
determined to overcome the obstacle posed by judicial ignorance of Article
177 the Court in 1967 launched a generous information campaign. Year
after year, upon the Court’s invitation (and with all costs paid by the Court)
an ever increasing number of State judges travelled to the Court’s Palais de
Justice.>* Here they listened to conferences about the Court and its role in
Community building, and about the prospects of an encompassing judicial
cooperation under Article 177. The purpose undoubtedly was to familiarize
the national Judges with the idea of having to make references to a non-
national court. One day, a participant to such a judicial conference might be
responsible for deciding whether to use Article 177 or not. Along with the
Judges, numerous practicing lawyers and not least, university lawyers were
invited to visit the Court.

Results were not long in coming. Per year, during the period running
from 1952 to 1966 (both inclusive), the growth in the number of preliminary
references registered in the Court’s preliminary docket was not impressive.
[t was from zero to a maximum of seven cases. Possibly as a result of the said
information compaign a quick (and sharp) increase in the number of such
cases occurred: 23 (1967) and then 9, 17, 32, 37, 40, 61, 39, 69 (in 1975), 67
(1976), 80 (1977), 119 (1978), 99 preliminary cases in 1979, 75 in 1980, 99 in
1981, 94 in 1982 and in 1983.

7.2. The Infringement Procedures as the Principal Compliance-control
Technique

The second major obstacle to a successful shift in emphasis of the remedial
check on the States’ compliance was the argument according that the
Framers’ intended that Article 169 and Article 170 should be the EC’s
principle and crucial but not exclusive means of compliance-control.

The Court of Justice discarded this Article 169/170 argument. In essence,
the Court’s counterargument was that the citizen may resort to his national
judge in order to ensure a correct and effective application of Community
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law; just like the Commission and the Member States may avail themselves
with the remedy offered by Articles 169 and 170.% This is, of course, merely
to phase the problem in different words, the issue being whether the citizen
had that right or not. Since it was, on the one hand, hardly questionable that
preliminary references offer a potentially more efficient compliance-con-
trol technique in terms of law, the Court did not, on the other hand,
convincingly argue that it, and not the Member States, was historically
correct in its interpretations. If, however, the intervening Member States
were right in their contention, it implied that the Founding Fathers had
created a system of compliance-control projected to give priority to flexibility
rather than efficiency.

In my view, the available evidence suggests that the Founding Fathers
thought of the Article 177 avenue as merely incidental. First, they gave the
place of pride, in the enumeration of the Court’s competences, to the
compliance-controls to be generated by the Commission and by Member
States. It remains a paradox, of course, that the Commission made only a
sparse and unsystematic use of its control powers; and that the Member
States completely shunned using Article 170.

Secondly, all the Member States appearing in van Gend en Loos main-
tained that Article 169/170 (and not 177) was meant to be the axis of
compliance-controls. Moreover, all the States appearing in Costa v ENEL
stated that the laws of the Treaty were not, as a rule, producing direct
effects in the Member States’ legal order. On that assumption it would
certainly not make much sence to envisage compliance-controls to revolve
around Article 177 and the efforts of national courts and citizens.

Thirdly, the fact that the {(most supranational) Draft Treaty establishing a
European Political Community actually did not foresee any kind of na-
tional judicial participation in the execution of compliance-controls sug-
gests that the EEC-solution would lie closer to the PC-Treaty’s than
represent a dramatic reorientation of the control emphasis.

Also, if compared with the facts of the First (ECS) Community and its
Court, it would represent a major departure from familiar phenomena to
decide that controls of Member State compliance should revolve around
Article 177 and national courts and citizens. In the ECSC, endeavours
aiming at ensuring compliance were actually quite exclusively centered
upon the HA.

Fifthly, Article 177 is systematically placed in between Articles providing
for judicial review of EC legal acts and for damages payable by the
Community (Article 178). This place in the system of remedies rather
suggests that Article 177 (1) Littera (b) (providing for an additional EC-va-
lidity control) was central to the preoccupations of those who drafted
Article 177, rather than viewing Article 177 (1) Littera (a) as the main
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element of that Article (this is the one entitling the Court to reply to
questions about interpretation of Community law).

This impression is reinforced if one considers that Article 177 (1) Littera
{(a)’s judicial cooperation was only to be operational in case rules of
Community law were directly applicable. However, according to the word-
ing of Article 189 only regulations (and certain desicions) were designed as
acts having direct effects.™

Within this limited scope, controls were moreover effectuated only if the
national judges were willing to initiate them. If admittedly, the third
paragraph of Article 177 makes it a duty for some national courts to submit
pertinent preliminary questions about the interpretation of Community
rules, the scope and implications of a possible ‘acte clair’ exception to that
duty was not, by far, predictable with precision.”

The final word of this historical debate will probably not be spoken or
written in a foreseeable future. In any event, I do not intend to formulate it
here. Developments since van Gend en Loos have amply shown that
whether the Court or the intervening States had history on their side, the
process of transforming the preliminary references prodecure into the main
compliance-control technique certainly was successful. Also, the legitimacy
of the extensive reliance on that avenue of control undoubtedly is generally
accepted today; and has been so for a long time already.

7.3. The Narrow Scope of Community Law’s Direct Applicability

The argument that proceedings before national courts and tribunals, as a
rule, may only result in a preliminary reference in respect to regulations
(and certain descisions) remains to be addressed. Only these legal instru-
ments, plus a few Treaty Articles,™ were arguably intended to be of direct
application.

That argument is largely based on the wording of Article 189 EEC. This
led several States to resist the idea that the Treaty’s provisions might in
general deploy direct effects in the Member States’ legal orders, meaning
that the national judges are under an obligation to protect these rights
against local infringements. With vigour they argued that provisions like
Articles 52 and 119 (EEC) were really not intended to produce direct
effects. Asa consequence appropriate legislation would have to be adopted
by the Council * before the rights foreseen in these provisions would
become invocable by a private plaintiff before a State judge; and the latter
be entitled and obligated to safeguard the prevalence of that right in the
face of an incompatible national law.

The Member States have also with vigilance refuted the view (which was
to become the Court’s preferred position) that Directives under certain
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vague conditions produce direct effects in Member States which do not
adopt necessary national legal provisions in time.

Again, the wording of Article 189 provides the ammunition. The argu-
ment goes that since the draftsmen only provided for a direct applicability
of regulations (and certain decisions) they undoubtedly did so knowing and
intending that other legal instruments should be available to the Commu-
nity institutions but that these should deploy their full legal effects outside
the Member States’ legal orders.®

7.4. Conclusion

Has the Court loyally given effect to the drafters direct-effect intentions? I
am inclined to answer that question in the negative. What the Court has
accomplished may be a good thing to the Community. But its expansion of
the scope of the direct applicability of Community law goes far beyond in
my opinion, what the Founding Fathers ever anticipated.®

It is a far cry from Article 41 (ECSC) to Community judicial cooperation
via Article 177 today. A middle position between these extremes probably
more precisely portrays the drafters’ intentions. Presently, with the archi-
ves still concealed, one may by and large only speculate about what they
really had in mind. However, the little which is known about the legislative
history of Article 189 does advocate in favor of a middle-position. A glimpse
of the negotiations is given by one author who took an active part in the
deliberations of the Drafting Judicial Committee.®

The three basic ingredients of a compliance-control emphasis were (1)
glossing over that the Framers had intended that compliance should revolve
around the Articles 169/170; (2) a considerable disregard of the likely
assumptions of the draftsmen that (regulations apart) Comunity Law
should not, in general, produce direct effects; (3) a public relations com-
paign aiming to draw the attention of national judges and other lawyers —
potentially to be engaged in Community law litigation — to the availability
of the preliminary references procedure.

I think, in conclusion that circumstantial evidence strongly supports that
the emphasis shift was conscientiously planned and carefully executed.

8. The Scene is Set for Activism

Having eliminated more or less persuasively existing barriers to using
Article 177 as a vehicle for compliance-controls, the Court had set the scene
for the commencement of powerful judicial pro-Community policymaking.

What was lacking was perhaps founding the judicial cooperation on
mutual trust. This implied, inter alia, the observance of the widest possible
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respect of national judges’ sensitivities. It might perhaps especially have (1 " @
destroyed the subtle design of cooperation of Article 177 if the Court had ,
decided to act like an appeal court. Submitting that not much in the wording ,-23

of Article 177 would bar it from acquiring that role, it must immediately be

added that the Court has entirely avoided any such pitfalls. Numerous are

the dicta by which it explains the national courts that Article 177 rests on a

principle of division of judicial labor, meaning that each judicial agency ( 3 2+1
exercises exclusive powers. The decisions of none of them, taken under
their Article 177 jurisdiction, is subject to review by the other, in principle 9 -2+-9
at least.®

I shall deal in detail with this case-law of peaceful co-existence in Chapter "9l

14 below and shall therefore not enter into any sort of discussion of its -1
elements at this place.

I merely want to point out what I see as a paramount fact in connection 2
with the otherwise fairly successful shift in emphasis of compliance-controls 21 (.
to which rather little attention has been devoted, by legal academics at oo
least. Often essentially political problems, although clad in the neutral
language of constitutional law, were channelled into the EC’s judicial system
stripped of the political safeguards which the draftsmen built into Articles 169
and 170. The entailing presentation of the resolution of the Community’s
federalism conflicts as being a by-product of a complex cooperation be- G
tween (apolitical) judges on national and central levels of government 2 2!
served to yield the impression that, now, all had become a matter of pure
law.

As I have shown in Chapter 2, the political nature of much of the Court’s 1J.
federalism dispute business had not disappeared. It was merely concealed.

It was probably deliberately concealed because ‘the Court is neither legis- -.G
lating nor constitution-making ... but merely adjudicating in the way * 1
judges do everywhere’.%

My analysis above has however revealed multiple signs indicating that el
the truth is more complex than Judge Donner believed or wanted to make
believe. If only off-the-Bench dicta by several of his Brethren are revealing
of this greater complexity.%

At this point, I think it is important to note that because it was paramount
for the Court to feign that it was not deeply involved in Community pol-
icymaking, the way was probably barred to the creation of anything like
effective docket-control techniques despite the fact that precisely the deep and
encompassing policy involvement called for the availability of such controls.

In sum, I submit that the Court ought to have tangled with the judicial -
myth by availing itself of effective doorkeeping techniques than risk what in = xm -2
my view is worse. That is to create federalism tensions following the
countervailing powers’ perception of the Court as too often and too boldly, (1)
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by juridicial construction, barring them from deciding what public policies
the Community and its Member States are in need of at any given point of
time.

A judicially sponsored remedial change does not of course metamorphose
the mixed juridico-political nature of compliance-controls into something
virginally juridical. It is in other words an enterprise prone to tension-create
tension to judicialize and legalize compliance-controls which, in full recog-
nition of the substance-matter, had been designed by the Framers as a
process to be governed jointly by law and politics.

The counter argument to analyses like the preceding one probably will be
that the Court saved the Community by remaining solely dedicated to the
Preamble’s integration vision. In the first place, that may not be a correct
argument in its own right. Where is it written or presumed that the ‘ever
closer union’ should be brought by any particularly quick pace? It is true
that Monnet once said that he believed that the United States of Europe
would be a reality after one generation’s time. It should be plain, however,
that such subjective statements cannot offer an applicable guideline for
judicial interventionism. So the path ends where it started: some may well
have believed or hoped that a strong and coherent federal Europe ought to
be knitted quickly together by legal-constitutional ties; and among these
men one may well find a number of the Judges of the European Court; yet,
it partly amounts to a judicial usurpation of political power to substitute
judicial for political decision. In other words: Lecourt’s ‘ruin’ argument is
partly valid at best: for a slow-down and an occasional immobilization of
the process of integration does not equal ‘ruin’. However, we may for a
moment accept the ‘ruin’ argument as decisive. (In part, as noted it is
valid). So, the Court in a sense took it upon itself to cure the Community
against the unconstitutionality of the political processes, both on central
and on local levels. It requires, however, a number of things if the Court
really wants to act like a medical doctor and not as the tribal medicine-man,
the former relying on his art and science the latter on superstition and myth
for curing the patient.

First, once the role as doctor has been assumed, it cannot easily be given
up again. It has to be carried to its conclusion.

Secondly, to carry the function to its conclusion means inter alia that the
doctor must be able nicely to calculate the doses of curing medicine — and
not to prescribe medicines with the pious hope that that is good for the
patient. For much might in fact be ruinous for the patient’s health. In the
language of the activism study, this means that the Court ought to provide
itself (if no-one else does) with appropriate docket-control techniques (cf.
Chapter 14 below).

Thirdly, if the patient is barred from acquiring a fuller knowledge about
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the nature of the judicial process, the patient’s ability to take a meaningful
part in the policymaking process is crippled. A monstrous example of how
the Court, acting less like a doctor than as the tribal medicine-man, pre-
vented the defendant Member State from sharing the Court’s own under-
standing of what the crucial point was in a case before is the Pigs Marketing
Board. Here the Court, in consideration 31, declared that it was not willing
to inform the UK about the crux of the matter (as viewed by the
Court).This obviously crippled the UK government’s ability to contribute
to the policy-formulation process by providing an adequate defense.%

Fourthly, and partly linked to point three, the doctor should have
nothing to hide. Nor ought the Court to conceal that it is an activist court. It
should, in other words, conduct its policymaking in an overt recognition of
its nature. I will deal with that aspect in some detail in Chapter 12 below.

Fifthly, part and parcel of the overt policymaking is to acquire access to
socio-economic fact which is the substance forming policies and defining
priorities among them. Only by permitting the parties pleading before the
Court to fully understand that not only nice argument based on legal
technicalities of the matter but also policy considerations count heavily in
the judicial process, will the Court live up to the image as doctor and not
medicine-man. That argument is further developed below in Chapter 13
which deals with socio-economic fact briefing.

1. Cf. p.
2. Cf. p. et seq.

3. Cf. p. et seq.

4. I return to this aspect below p. ef seq.

5. See about Lecourt role below pp.

6. H.-W. Fuss, Der Beitrag des Gerichtshofes der EG zur Verwirklichung des Gemeinsa-
men Marktes, Einleitung (Nomos Verlag), Baden-Baden) at p. 7.

7. Ibidem.

8. Cf. ‘Stare Decises in European Law’, in Essays on European Law and Integration (Keeffe
and Schermers (eds.). Holland, 1981) at p. 17.

9. Cf. inter alia Vandersanden and Barav, Contentieux Européen (Bruxelles, 1977) 722 pp.
(incl. annexes); H.G. Schermers, Judicial Protection in the European Communities (2nd ed.,
Haag, 1979) 440 pp. (incl. annexes); G. Bebr, Development of Judicial Control of the
European Communities (Haag, 1981) 822 pp. (incl anncxes); and by my own hand, Domstolen
i EF (Kgbenhavn 1975) 316 pp. (incl. annexes) and Thirty Years of Community Law, Chapter
VII - The Court of Justice (Bruxelles, 1981) pp. 151-194.

10. For some refinement of this observation I may refer to what was said above in relation to
the value of the findings of the previous Chapter.

11. Cf. Bowie and Friedrichs, Studies in Federalism (Little Brown and Company, 1954) on p.
XXXVL. Studies in Federalism was written following a mandate given the authors by those
drafting the PC-Treaty.
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12. Article 41 of the draft Political Community Treaty says:

1. The Court shall in its own right take cognizance of disputes arising out of the application or
interpretation of the present Statute or of a law of the Community, to which the parties are
- either Member States among themselves,

- or one or more Member States and the Community-

2. The Court shall take cognizance, through the machinery provided for the hearing of
appeals, of the judgments or decisions delivered by the judicial organs of the Community, all
of which are subordinate to it.

13. In: Collected Legal Papers (Harcourt, Brace and Company, NY, 1920) pp. 295-296.

14. Cf. Chapter 5, Section 8.

15. Subsection 2.2.

16. Cf. discussion above in Chapter 2, section 3.

17. The case is discussed in some detail Chapter 9 below, subsection 3.3

18. This position will be argued in detail below. It follows from this study’s federalism-
dispute perspective that I primarily in the remainder of this Chapter (1) deal with Article 169 in
connection with Article 171 (and lesser with Article 170/171 because it is impractical); (2) with
the preliminary reference procedure in Article 177, lesser emphasis is (3) on Articles 173 et
seq.; (4) Article 178 is at best mentioned in passing. Other Articles on the Court are left
entirely out of sight.

19. The proceedings of the Conference are under publication. Being the best connoisseur of
the ineffectuality and inadequacy of its formal array of competences the Court’s advice to the
1976 European Union rapporteur, Leo Tindemans, merits attention. The Court indeed setupa
quite impressive shopping list for competences culminating with a request for (1) acompetence
to sanction Member States’ failures to comply with Community law; for (2) a power under
certain conditions to act as an appeal Court vis-a-vis the State courts (in case (1) of fundamen-
tal rights encroachments and (2) of State courts’ omissions to use Article 177) and for (3) a
drastic liberalization of citizens’ access to trigger judicial review of the Community’s own legal
enactments.

The list of lacking powers encompasses several which belong to the jurisdictional and
decisional arsenal of most high federal courts. The list is therefore informative about the
weaknesses of the powers actually allotted to the Court.

For details, see notably H. P. Ipsen’s discussion of the Court in the Tindemans-Report: Der
Europiéische Gerichtshof im Tindemans-Bericht, in Deutsches Verwaltungsblatt 1977, pp.
120-133.

20. The Commission has expressed the view that it is not desirable to re-introduce a
sanction-power vis-a-vis recalcitrant Member States, cf. its Opinion was expressed at the
occasion of the Tindemans investigations in Bulletin, Annexe 5/75.

20. Cf. the findings of Judge U. Everling in Europerecht 1983 101-127.

22. This proposition may easily be documented by choosing the important policy-area of
barriers to intra-Community trade as an example. A tally of Court-cases from the seven year
period running from 1969-1976 shows a total of 23 cases turning on Article 30 (EECT). Of
these, 22 were preliminary references leaving the initiative with the Commission in only one
instance. A tally from 1976-1978 shows the Court deciding 26 such cases of which 22 were
preliminary references. This leaves the initiative with the Commission in four times as many
cases. Numerically and percentagewise (4% v. 15,4%) the increase is significant although it
still is informative also about the relative strength of the two ‘remedies’. A turn of Article 169
policy was arguably prepared and executed from 1978 and following years, see below. It is
probably reflecting the Commission’s understanding of the need to appear more credible that
it in recent years as rule omits the pre-Article 169 phase, now starting infringement proceed-
ings formally by invoking Article 169 right away.
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23. Compare Bellescize, L’ Article 169 du Traité de Rome et I'cfficacité du controle commu-
nautaire des manquements des états membres, in Rev. Trim. Dr.Eur. (1977) p. 173, at p. 212.
The non-use of the Article 169 proceedings to resolve the 1965/66 Collision, caused by France’s
empty chair policy is illustrative in this respect; so is that the Council’s norm-deficit has never
been brought before the Court by the Commission. The EP has raised this issue judically in
1983, cf. Case 13/83, EP v Council (not yet published). Advocate-General Warner refers to the
‘small but important part of the Court’s business’ under Article 169; see Judicial and Academic
Conference, at V p.6. Pescatore, Judge, cites ‘the relatively few' proceedings under that
Article, ibidem VI p. 4.

24. Cf. Claus-Dieter Ehlermann, Die Verfolgung von Vertragsverletzungen der
Mitgliedstaaten durch die Kommission, in Européische Gerichtsbarkeit und Nationale Ver-
fassungsgerichtsbarkeit (Festschrift Hans Kutscher, Nomos Verlag, Baden Baden, 1981, C.D.
Ehlermann, ed.) on p. 141; and Bulletin EC., 1978, No 9, p. 8.

25. The Commission, by the end of the 1970’s started to computerize the pre-trial phase of
the infringement-procedures. This implied that actions might be brought more or less auto-
matically. This would seem to be a justified improvement in more technical cases of infringe-
ment. Cf. Karsten Hagel-Sprensen and Hjalte Rasmussen, The Danish Administration and its
Interaction with the Community Administration, in CML Rev (1985) pp. 273-300. Note also
observations by Ulrich Everling, The Member States of the Community before their Court of
Justice, in 9 ELR (1984) pp. 213-241.

26. This is elaborated below.

27. Case 43/75, Defrenne v. Sabena, Judgment of April 8 [1976] E.C.R. 455.

28. Case 7/7t, Commission v France (EAEC), Judgment December 14 [1971] E.C.R., 1003.
In a modified version this argument reappeared in Defrenne v Sabena here discussed.

In case 7/71, Commission v France (EAEC), Judgment of December 14 [1971] E.C.R., 1003
(cited just above), the Court also observed that the Commission had been tacitly witnessing for
a long period of time that a Member State infringed against its obligation. Five more years
should lapse before it severely criticized the Commission for not doing something active about
1t.

29. Cf. sources mentioned in fn. 25 above.

30. Cf. both sources quoted in fn. 25.

31. T hereby do not mean to say, of course, that all preliminary reference deal with
federalism conflicts. The picture is also not stationary. Evolution in the Commission’s usage of
Article 109 may in future profoundly reshuffle the existing apportionment.

32. I have developed the expansion case-law below and in the Court of Justice, in Thirty
Years of Community Law (The European Perspective Series, 1983) on p. 165 et seq.

33. G. Bebr seems to share this view, cf. Development of Judicial Control of the European
Communities (Martinus Nijhoff Publishers, The Hague, 1981), on p. 293.

34. The cases are Commission v Italy (The Second Art Treasures case), Judgment of 13 July
1972/E.C.R., 532. And Commission v France (The Second Sheep Meat case), Cases 24 and
97/80 (Removed).

35. The Commission published an astonishing list; see also The Commission’s first Report to
the EP (1983) KOM (84) 181 (final) Brux. April 11, 1984.

36. Cf. examples below in Chapter 10.

37. Cf. above about the Commission’s lenient Article 169 policy: and the sizeable number of
preliminary references dealing with many actual Treaty-infringements. Infractions against the
EC’s Agricultural Law — of which there allegedly are many — is one such very important area of
the law which, by and large, is preserved.

38. French economic entrepreneurs duplicate their national habit of negotiating with the
government instead of litigating against it in the Community context. No-one explains this
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more eloquently than former EC-judge Touffair. In an interview he observes that, in 1980, out
of 279 registered EC-Court cases only 14 had a French origin. Moreover, 132 judgments of the
same year had been argued before the Court by 216 lawyers of which only 13 were French.

Then he says: ‘Il en irait probablement différemment si les opérateurs économiques de notre
pays suivaient I'exemple des Allemands ou des Néerlandais, qui n’hésistent jamais a attaquer
en justice lcur propre administration fiscale ou douaniére. Dans le conflit qui vient de nouveau
d’opposer la France a I'Allémagne fédérale a propos de I'importation, outre-Rhin. de bi¢res
étrangeres, ce ne sont pas les brasseurs frangais mais la Commission de Bruxelles qui est
intervenue. Il y a quelques années, le gouvernement néerlandais a cherché a interdire la vente
de pain industriel ‘made in France’ dans les super-marchés hollandais. Ce ne sont pas les
fabricants frangais qui ont dénoncé une telle mesure protectionniste, mais les distributeurs
néerlandais. Autre exemple: le gouvernement de Rome voulait empécher I'importation de
vinaigre étranger, frangais notamment. C'est un épicier de la péninsule qui a obligé les
pouvoirs publics italiens & rapporter une telle mesure.

Les entreprises frangaises, c’est unc évidence, devraient s’adresser plus souvent a la Cour de
justice de Luxembourg pour fair respecter leurs droits. Elles devraient comprendre que
I'ordre juridique frangais ne peut aller a I'encontre de la législation communautaire, laquelle
est interprétée par la jurisprudence de la Cour de justice de Luxembourg. En claire. les agents
économiques de I'Hexagone ne devraient plus avoir peur de remettre en cause I'omnipotence
de I'Etat frangais.”

39. Cf. Case 39/72, Judgment of February 7[1973] E.C.R. p. 101. The Commission’s interest
in conducting the trial to its conclusion by a judgment could be said to be even stronger in the
event that the defendant State abrogates the disputed legal provision after the case has been
brought before the Court. The Court will not dismiss the case upon the defendant’s request.
Compare Mertens de Wilmar and Verougstrate in Proceedings Against Member States for
Failure to Fulfill Their Obligations, Com. ML Rev (1970) p. 385. at p. 403. The Commission
may, of course, choose to discontinue the action. It often does. But that is a different question.

40. The Court took. for example, this position in Commission v France, Case 167/73.
Judgment of April 4 [1974] E.C.R. 359. The Court confirmed this casc law in Commission v
Belgium, Case 69/81, Judgment of February 2 [1982] E.C.R. p. 163.

41. Cf. e.g. G. Brinckmann The West German Federal Constitutional Court: Political
Control through Judges. in Public Law (1981) p. 83 on p. 92 er seq.; and W.R. Wand, Die Rolle
des Bundesverfassungsgericht im Verfassungsgefiige und in der Verfassungswirklichkeit der
Bundesrepublik Deutschiand (paper dclivered at Conference in Copenhagen on September
14. 1983); and Chapter 4. Section 7.

42. Cf. Chapter 4, Section 6.

43. Cf. Chapter 5.

44. The Article 171 Judgment is declaratory, cf. G. Bebr Development of Judicial Control in
the European Communities (Nijhoff Publishers. 1981) on p. 293.

45. Commission v Belgium, Case 69/81, Judgment of February 2 [1982] E.C.R_, p. 163.

46. Commission v Federal Republic of Germany, Case 70/72 Judgment of July 12 [1973]
E.C.R.. 813.

47. See Commission v France, Case 42/82 R, [1982] E.C.R., p. 841.

48. Cases 314-316/81 and 83/82, Judgment of December 14 [1982] E.C.R., p. 4337.

49. Cf., e.g., Case 31/69 Commission v ltalv, Judgment of February 17, [1970] E.C.R., 25;
Cf. also Case 211/81 Commission v Denmark, Judgment of December 15 [1981] E.C.R., p.
4547.

50. This is not always an easy task. The circumstance that last-resort courts are under an
obligation to submit questions pertaining to the interpretation (and invalidity) of Community
law only in part improves the plaintiff's chances to get his case to Luxembourg. These
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problems form the intellectual environment of the Court's ruling in C.1. L. F.1.T., Case 283/81,
Judgment of October 6 [1982] E.C.R. p. 3415.

51. Analysis actually shows that the Community legal world persistently has acted as a strong
supporter of the Court’s policymaking, cf. above Chapter 6 and below Chapter 19.

52. Such a submission would be debatable. The Court has in any event, not checked the
‘case-and-contraversy’ nature of cases coming to it from national courts under Article 177, see
developments of this aspect below in Chapter 14, Section 4.

53. Cf. T. Koopmans, Stare Decises in European Law, in Essays in European Law and
Integration (Keefe and Schermers, eds.) (Haag, 1982) on p. 27.

54. The relevant numbers may be found in ‘Apercu des travaux de la Cour de Justice des
Communautés Européennes’ (1967 et seq. ).

55. The arguments of both sides are fully elaborated in case 26/62, van Gend en Loos,
Judgment of February 2 [1963] E.C.R., p. 1. I shall not repeat them all here.

56. The scope-of-direct-applicability discussion is taken up in detail just below.

57. I have analysed this aspect in detail in an article entitled ‘The Court’s Acte-Clair Strategy
in CILL.LFLT. in (q) E.L.R. (1984) pp. 242-259. One further notes the inavailability in
practice of effective means of enforcing last resort court abidance by Article 177 (3). Although
it is true that, in the views of some others, the Commission may trigger infringement pro-
cedures against a Member State if its courts do not comply with Article 177.

58. E.g.. Articles 7, 85 and 86.

59. Or by State legislatures (Article 119).

60. The Court’s view by far is not generally accepted, see below Chapter 11. In Wendy Smith
(1979) the Court brought, however. its line of steady expansion of the direct applicability of
Community law to a halt. This case was concerned with the question of whether an EC-Direc-
tive (which had not been properly implemented by a Member State) before the courts of this
State could be cited by one private litigant against another. The Court by implication seemed
to reject that view; cf. Case 129/79 Macarthy Ltd. v Wendy Smith, Judgment of March 27 [1980]
E.C.R. 1275. That is in any event the most plausible way to interprete the circumstance that
the Court did not address the direct-issue although the submitting national judge had frased his
questions to the Court while emphasizing his need to get a reply precisely on that problem. In
Ursula Becker the Court, however, attributed legal effects to a non-implemented Directive
which for most practical purposes are indistinguishable from the effects which Article 189
provides for Regulations, cf. Case 8/81, Judgment of January 19, 1982 E.C.R. p. 53. |

61. This opinion is formed without regard inter alia to the Court’s even bolder inclusion of
Community Free Trade Agreements into the sphere of legal acts capable of producing direct
effects; cf.. e.g., Kupferberg (Case 104/81) Judgment of October 26 [1982] E.C.R. at p. 3641.

62. I.e. the one group which during the negotiations leading to the conclusion of the Rome
Treaties drafted the Articles defining the Court’s function. Pierre Pescatore actually brings out
fairly clearly that the draftsmen wanted to formulate a rather narrow departure from existing
judicial cooperation patterns. It seems undeniable that merely a narrow construction of
Atrticle 189 would live up to such an intention; see Les Travaux du *groupe juridiquc’ dans les
négotiations des Traités de Rome, in (34) Studia Diplomatica (1981).

63. The wording does not of course refer to the Court as an appcal tribunal. It speaks
however about ensuring the right interprectation of Community law. The line of distinction
between interpretation and application is not sharp. It is probably for that reason that the
Court refers indistinctly to the two concepts when it defines the purpose of Article 177. And
what does Article 177 say about the collection and evaluation of the relevant facts, including
socio-economic fact? The Court has chosen to declare that the national judge has an exclusive
competence in that respect. But in practice, the European Court is extremely fact-concerned.
And below I demonstrate how it seemingly is engaged in reserving for itself a competing
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competence to deal with socio-economic fact. A course of action which I find all good reasons
to be in favor of. This is not the spot to develop the appeal-point in all details. The given
reasons, in combination with the Court’s reputation for sidestepping the textual limitation
issue when teleological considerations advocate to do so, explain my observation: it is not, I
believe, the wording of Article 177 which delivers the main rationale for not having developed
Article 177 into a real appeal-power.

64. Cf. the quote from A. Donner cited above Chapter 2, fn. 7.

65. Cf. above Chapter 6, especially subsection 5.

66. Cf. 83/78 Judgment of November 29 [1978] E.C.R. p. 2347.
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Chapter Nine

Essentially Positive Policy Inputs

1. Introduction and a Plan for Part Three

How do constitutional judges measure where the turning point is on the
sliding scale between the body politic’s enthusiastic acceptance and its
unconditional rejection of judicially enforced constitutional values? That
turning point is important because when it is reached a re-interpretation of
judicial role-definition and performance becomes desirable or even com-
pelling.

The Democratic Myth/Reality Gap Test developed above suggests that
merely by a carefully monitoring of reactions which an activist case law
generates in the countervailing powers, will provide the constitutional
judge with the sort of information necessary for making his assessment.
Because of the existence of a methodology common to the Judge and to the
judicial researcher, the researcher is enabled, independent of the action by
the Judge, to examine the validity of activism allegations. His conclusions
may function as an aid to the constitutional judge.'

The reactions generated by an activist case law are in this book termed
‘policy inputs’. One may say that the study of the body politic’s positive and
negative policy inputs provides the necessary framework for elevating the
activism discussion from a purely subjective level of speculations and
contentions to the best available level of objective discussion.

The policy input thus is something brought to the Judges from the Court’s
social environment. It englobes expressions of defiance, dismay, discon-
tent, rebukes and, eventually revolution. On the other hand, the careful
registration of policy inputs also takes into account the support which the
Court draws from the recipients of its case law standing firm on maintaining
an integration impetus derivable from, or in accordance with, the boldest
visions of the Treaty-Preamble.

Relevant expressions are not only those which are submitted to the Court
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directly. Most important among these are, of course, briefs presented by
parties and others who appear before the Court. The opinions of the
Advocates-General naturally also belong to this category. Also relevant
are, views and analyses which more indirectly have the Court and its
members as addressees. This description fits legal academic and other
scholarly works on the role of the Court; and on the law of its individual
judgments or lines of judgments.

Within the concept of a policy input (as here defined) range also factors
which exclusively or predominantly are not in relation to the realm of the
Court of Justice. These are nonetheless judicially pertinent because they in
one way or another are either reactions to what the Court has held or said;
or which otherwise are telling about a constitutional actor’s attitude to the
Court. To this category belongs, in particular, the behavior of the Court’s
countervailing powers in the Member States. These are, foremost of all, the
national judiciaries, governments, parliaments and administrations. Yet,
also utterances in the written and electronic press may form relevant part of
policy inputs.

It is solely for reasons of a better organization of my findings that in the
present chapter I deal only with those policy inputs which, upon examin-
ation, emerge as essentially supportive of promoting social, economic and
political integration by judicial fiat; and with the arguably negative ones in
chapter 10. The dividing lines between the matters dealt with in the two
chapters are of course not sharp and the repartition of issues thus not free
from inviting objections. I submit that this is not important given that the
underlying purpose is only one of presentation. Secondly, I search only for
an overall tendency.

Does some sort of a consensus exist for or against the Court’s deep
involvement in government of the Community? Or is there a consensus
building up? For that sort of evaluation nuances do not count much any-
way. Thirdly, as may be seen from the (above) analysis, especially of the
early American scene, States’ attitudes need not remain unchanged over
time. After the presentation both of positive and negative policy inputs it
will be possible to weigh the evidence and draw a conclusion. This will be
done in Chapter 11.

2. The Interest of the Study of Policy Inputs

The interest of policy inputs to the Court’s process of value-conversion is
aggrandized by the findings of the previous two chapters. These dealt with
the genesis of the Court and analyzed the competences vested in it by the
Treaties and the changes they had undergone. These findings may briefly
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be restated in this way. It was found that the drafters did not clearly foresee
a role of integration-promoting leadership for the Community’s judiciary;
not even in exceptional circumstances, i.e., in times of legislative inertia or
hesitance. This is most clear with the First Court. The drafters predicted, it
is true, the scope and potential social penetration of the Court of the
European Economic Community to be greater and more impressive. But
still, they far from endowed it with powers resembling those which foreign
judicial constitutional umpires enjoy.

This conclusion imposes itself: The constitutional role actually per-
formed by the Court of Justice measured in respect to both its content and
its effects, lies beyond the constitutionally projected limitations to the EC’s
judicial function.? This is not, however, to belie that constitutional costume
and habit may deeply modify the original interinstitutional balance of
powers. That is in fact a frequent feature of constitutionalism in practice.
Just as it is historically verifiable that the US Supreme Court in practice
accumulated much more power than the original design assigned to it, the
European institutional balance may also undergo change, even fundamen-
tal change, following the directions of constitutional costume. The posture
of the Court may shrink. Yet, the exercise of a judicial power (far) beyond
the originally foreseen boundaries may also become legitimate. The con-
dition is that it be accepted by the Court’s countervailing powers, central as
well as local. In contrast, action beyond eventual acceptance and consensus
means an unlawful transgression of judicial powers. It amounts to a usurpa-
tion of powers constitutionally to be exercised by other branches of govern-
ment. It should not easily be assumed that a constitutional court will continue
to enforce a given set of values, even though they might be constitutionally
guaranteed, long after the extra-judicial support for these values has van-
ished. It is submitted that the interest of the study of the policy inputs resides
in that these function as the most objective indicator of acceptance or rejec-
tion, in total or in part, of the actual behavior of the Court.

Judicial non-observance of the acceptance-by-the-environment require-
ment may entail ruin of judicial authority and legitimacy.? Hans Gldsner
comes to the same conclusion, emphasizing (as I do) the consensus aspect.
He says:

selbstverstindlich hat der Gerichtshof die Aufgabe, als Verfassungs-
gericht titig zu werden, wie immer man in einzelnen die dies-
beziiglichen Bestimmungen der Vertrage interpretieren mag ... Wie
bei jedem Verfassungsgericht haben die Entscheidungen des
Gerichtshofs eine politische Wirkung. Der Grad dieser Wirkung steht
in engem Zusammenhang mit der Akzeptanz gegeniiber den Entschei-
dungen des Gerichtshofs . . . Es kann nichtim Interesse der Entwicklung
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der Gemeinschaft und insbesondere des Gerichtshofs sein, wenn seine
Stellung da durch Nichtakzeptanz seiner Entscheidungen geschwiickt
wiirde.”

In very much the same vein Judge Everling recently said:

Man spricht viel von teleologischer Auslegung, und das ist relativ
unproblematisch soweit damit die sinngeméisse Anwendung tech-
nischer Regelungen gemeint ist. Aber der Begriff meint mehr; das
‘telos’ bezeichnet das letzte Ziel und den tieferen Sinn der Gesamtent-
wicklung. Was aber ist heute das telos der Geminschaft? Ist es noch
dasjenige der Grundviter, sofern diese sich dariiber tiberhaupt einig
waren? ... der Gerichtshof erhélt von den politischen gemeinschaft-
organen nur wenig orientierung; im Gegenteil, auf ihn werden teil-
weise sogar Probleme abgewiltz, die die Politiker nicht 16sen kénnen.

Bei dieser Sachlage kann der Gerichtshof kaum auf allgemeine
Zielvorstellungen zuriickgreifen.®

The thrust of Judge Everling’s analysis is that support for the Community
values has dwindled to a point where the Court is invited to accomodate the
Community’s fundamental law — or at least the path of its future develop-
ment —to social change. That is what he concluded upon examination of the
‘facts’, i.e., the policy inputs channeled to the Court. These inspire this
judge, at least, to speculate whether the moment of reorientation of the
Court’s judicial policy has come. I shall not dispute his conclusion here. For
me, the important thing is that he employs a sort of analysis which in
essence is akin to the policy input analysis of the present study.

Everling’s reference to the input sources is vague and unspecified inter
alia because he mentions the Community institutions under one heading
only. Indeed, upon examination, the contents of the policy inputs gener-
ated by the Commission, the Council and the parliament may vary greatly,
and they do. It is for the researcher to be more complete and unveil the
nuances in order to assist the practitioner. That is what is intended here.
Indeed, as demonstrated in Chapter 3, an account of the multitude of policy
inputs offers the single empirically verifiable and, thus, the most objective
framework for discussing the limits to a judicial involvement in govern-
mental affairs.

3. Scholarly Analyses as Policy Input

The opinions of academic writers, legal and otherwise, clearly come within
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the ambit of what here is termed policy inputs to the Court’s process of
value conversion.® I have examined elsewhere in this study in detail what
legal academic authors, in particular, have to say about the Court and its
role, both as projected by the Founding Fathers who defined a certain
institutional balance — and the real role. Here, I shall not repeat that but
contain myself to recall some findings.

As regards what I called recorded legal academic writings, the findings
were quite unambiguous. For the most part, legal authors do not admit at
all that the Court might have passed beyond the limits to its function. Here,
an illustration suffices. Indeed, when writing about the French Conseil
d’Etat’s and the German Bundesfinanzhof’s rebukes of the EC Court’s bold
constructions of the legal effects in the legal orders of the Member States,
T. Koopmans comments:

One could say that, in such a case, stronger loyalties to concepts of
national law prevail. It is interesting to notice that criticism of this
attitude invariably takes the view that national courts ought to follow the
Court’s precedents. . .7

It may be so simply said.?

The recorded view is that the Court’s precedents ought to be followed
because the Court has performed its duty only; and that it has performed
that duty in a highly commendable fashion. In general, legal authors also
urge the Court to continue along the path of development of Community
law as highlighted by previous jurisprudence. If some voices of concern and
caution have been heard, and some of them have even found their way into
written expression, they are by far outweighed by the many, often enthusi-
astic eulogies of the Court and its performance of its role.’

No doubt, the legal academic literature has provided the Court with one of
the strongest pro-Community and pro-integration and pro-Court policy
inputs: if integrationist values could not be promoted by political decision,
it should and could be propelled by judicial fiat.

So much for the thrust of hitherto legal, scholarly writings. The perspec-
tive of my analysis at this point attempts, indeed, to englobe other lines of
communication between the Court and legal academics besides via books
and articles (from the latter) and judgments and other judicial decrees
(from the former). Such a survey, it goes without saying, can only highlight
trends and tendencies. Yet, even a broadly drawn sketch unveils a relation-
ship between lawyers on and off the Court which its rich. These ties, 1
submit, are too important to neglect for any student of the Court’s involve-
ment in law and policymaking.

For one thing, it is a fact that the Members of the European Bench, to an
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amazingly large extent, have held university chairs before ascending to the
Court. Indeed, one out of every two members followed pre-Court careers
comprising substantial university teaching duties. Some Members of the
Bench have even held chairs on universities during their tenures as Judges.
Moreover, after being appointed to EC-judicial office, Judges and Advo-
cates-General alike were frequently invited — and were accepted in general
— to give lectures and speeches at law schools and law departments of
universities. They also participated regularly in other legal academic
events, such as conferences. Among these, the roughly bi-annual sessions
of the International Federation for European Law (FIDE) has acquired the
considerable reputation of being the ‘Mecca’ for European lawyers.

The contacts of friendschip and study have not only arisen from judicial
‘legal academic circuit’-riding’. Another, and no less crucial link, has been
the Court’s many invitations of leading legal academics," who specialize in
the study of Community law, to visit its Palais de Justice. The issuance of
such invitations has been practiced throughout the Court’s existence."

From the annual surveys over the work of the Court, an official Court-
publication, it appears that the frequency of such visits greatly increased
from the late 1960’s and onwards — but not terminating — with the Judicial
and Academic Conference. This conference was convoked by the Court and
held at its premises on September 25 and 26, 1976. The names of approx-
imately 160 persons are mentioned in the list of participants. Invitations
were issued not only to senior law professors filling the leading European
law chairs of the Member States’ universities and law schools, but also to
the most distinguished members of the appellate benches of the courts of
the Member States.

What did this frequent, close and privileged relationship between the
Bench and the legal academic specialists in the study of Community law
yield to the Court? It immediately comes to mind that the law professors’
ability to act as a technically highly skilled interlocuteur of the Court,
perhaps even the most skilled, would make it natural for its members to
establish and maintain the prevailing close links with this professional
group. In this capacity, the legal academics early became instrumental as
the Court’s primary source of relevant and needed feedback on the recep-
tion of its case law and its general policy orientation.

It is submitted, however, that a perhaps unintended by-product of this
preferential relationship was the creation of a sense of judicial security
nourished by the existence of the undeniable close ideology kinship be-
tween the pro-Community value-preferences of the leading academics and
those of the Brethren. The inherent risk was, however not negligible. It was
that the members of the Court would become artificially fenced off from
access to information and assessments about a reality which slowly but
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steadily grew more complex and nuanced than most legal writers admitted
in their writings.

It is a fact that especially European legal periodicals have not published
major articles which critically deal with the Court’s encompassing policy
involvements=If it existed, and it did,” ‘dissenting’scholarly writing has
never found its way into these journals which have come to function, in this
manner, as a sort of bastion for the European federalist legal thinkers for
more than three decades. One may speculate why this could be so, but it is
notorious that most of the mentioned names were also to be seen among the
chief editors and main contributors to the law reviews and other legal
periodicals. It is also notorious that when, towards the end of the 1970’s
critical voices sought an outlet, they found it in monographs. The authors
belonged, though, to a younger generation of legal scholars.”* Established
leading legal academics continued to make vague oral references to the
government-by-judges problem, but in writing they always dismissed it as a
mere spectre, a creation of nervous overreactions by isolated anti-court
research groups with a tendency to theorize more than look at reality.™

All this does not imply that any sort of ‘federalist’ lobby of lawyers was
secretly at play. The problem is posed at a different level. To illustrate, one
may ask the following leading question: How should an author who, like
professor Liontin-Jean Constantinesco, exclaims:

Meinen S6hnen Vlad, André, Alain, sie wie hunderte von Millionen
Européern, werden erleben, ob die Politiker dieses féderalen Europa,
Traum von Gestern, heute einzige historische Uberlebenschance un-
serer Nationen, verwirklichen werden oder ob sie sich mit seiner
Karikatur zufriedengeben werden."

be able, or willing, to eliminate from his scholarly work the imprint of his
internationalized value: a united, peaceful and federal Europe? Would he
want at all to remain neutral? Other examples are cited in Chapter 6.

In conclusion, the policy input generated by legal scholarship has doubt-
lessly been crucial for the members of the Bench. How could the Brethren
perceive his positive feed-back or policy input from the legal academic
world as anything but strong encouragement to further develop its case law
along the same lines and with the same priorities as hitherto? The legal
academic world has functioned as an important, however value-biased pol-
icy input to the Court’s judicial process of value conversion.
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4. The Policy Inputs of In-court Briefs; Adjudicative Goals of Private
Plaintiffs

A second category of policy input material encompasses briefs by parties to
the main proceedings before national courts. These actions are quite often
the only means by which complainants seek to get their case before the
Court of Justice (via a preliminary reference). A proper understanding of
how important this kind of brief is for policy should not be blocked by the
widely held belief that private parties are mostly concerned with securing
the enforcement of their ‘rights’.

There is no doubt that many avoid bringing in-court actions unless they
feel that such action is the only possible defense of a ‘right’ that would
otherwise be definitively compromised.

It is similarly indisputable that still other private plaintiffs think about
law suits, and act accordingly, in quite different terms. They seek political
satisfaction from adjudicating.' The following case-review is illustrative of
such an adjudication strategy.

An HlustrationV

(1) The Danish farming population decided to bring an action against an
Act of Folketing. They alleged that the law was in contravention of the
country’s Community obligations. The tactic they chose was to select three
farmers (one egg-producer, one meat-producer and one wheat-producer)
who acted as plaintiffs claiming that the Act should judicially be held
unconstitutional."”

This conflict was incited by the Folketing’s decision of December 9, 1979
to levy a special 7 %o sur-tax for the year of 1980 on real property being used
for agricultural production covered by the EC-market organizations. The
draft tax statute was part of a larger economic crisis package. As the
Folketing was debating the adoption of drastic income policy measures,
which would negatively affect the income levels of most Danes, it became
clear that one professional group — the farmers — would receive a net income
gain due to a devaluation of the ‘green’ Danish currency that took place
almost at the same time. The majority in the Folketing viewed this as a
politically inacceptable paradox. The objective of the sur-tax was to neu-
tralize the economic gain that would flow from the devaluation. At first, the
Farmers attempted various extra-judicial protest avenues against what they
perceived to be an illegal, unilateral Danish intrusion into an area of public
policy, namely the regulation of agricultural production and the incomes of
the farming population that they maintained had irrevocably been trans-
ferred to the Community. Only when these largely political avenues of
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influence failed to produce the desired result — the revocation of the sur-tax
statute — did the Farmers’ Association resort to in-court action.

The legal foundation of the Farmers’ Association claim was less than
obvious. It did not, for one thing, rest on any express wording to be found in
the Treaty or in the secondary legislation whereby the Common Agri-
cultural Policy is enacted. The legal doctrinal basis, in contrast, was the
so-called doctrine of pre-emption which the Court of Justice had declared
to be law in other areas of public policy. But no single case was totally
relevant as regards the plaintiff’s claim that the enactment of a special sur-
tax was illegal as a result of Community pre-emption of a national power to
regulate or tax.

‘The size of the Farmers’ case was at the same time very impressive. The
litigated sum amounted in all to roughly 20 million £. The economic burden
for each individual farmer, in contrast, would only have been some 500 £ on
average. The fact that the case was socially and politically paramount, but
individually almost trivial, adds to the impression that what the Farmers’
Association was defending was not uniquely an economic interest. Nor
should it be forgotten that the plaintiffs were fighting a leftist Social-
Democratic government while the largely pro-Community Danish farming
population normally would identify their interests with party-programme
represented on the right or in the center of the political spectrum. With this
background and with hindsight, one is tempted to consider as pertinent the
Court of Justice’s long-standing record for siding with pro-Community
interests. In this case, the Farmers’ economic interest actually was, on face
value at least, congruent with the Community’s interest in more narrowly
circumscribing national economic-political discretion, at least as regards
fields of policy in which the Community is heavily involved. It is therefore
likely that the Farmers calculated that they might succeed in persuading the
Court to expand the reach of the judicially created pre-emption doctrine to
their benefit. At the same time, the simple likelihood that it could happen
might be used as yet another means of political pressure for securing the
abolition of the sur-tax.!® 1

It is barren pedantry to maintain that cases like the one just-mentioned
are dealt with either by the parties or by the Court purely in terms of justice.
Everybody understands that the plaintiffs laid cases before the Judges
requiring them to operate a choice between competing public policies. The
plaintiffs spent quite some money on pressing their way up to the European
Court. All plaintiffs are in that situation: it is expensive to litigate,
especially when one wants to try a hitherto undecided point of law and
policy. Many plaintiffs will know that their chances of succeeding may
depend on the opinions of one or two Judges. Yet they are informed that
the Court has a reputation for being a staunch supporter of centralism.? It
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is the Court itself which, via its (almost) entire case law, has transmitted
that message to potential litigants. So they engage in litigation in the hope
that the Court will take their side on the policy issue. It should not then be
too difficult to write a judicial opinion which, in points of law, underpins
the correctness of choice of policy.

Such litigants’ ideological commitment to Community-values may outsize
their economic interest in striving to dismantle the various barriers separating
the markets of the Member States. It is deduced from analyzing this kind of
litigation that one would be naive to assume that ideology and economic
interest always are relegated to separate, watertight departments.

As amatter of fact, without the insistence of many private parties some of
the most integrationist Court-rulings would never have seen the light of
day.?

It seems to be tenable to conclude that — as it actually happened — the
input value of private litigants must be evaluated by and large as positive.

I say ‘as it actually happened’ not without emphasis. Indeed, one should
not overlook a certain relationship between the Court’s own ideal vision
about ‘Europe’ and the sort of plaintiffs admitted to plead at its bar.

Why did private plaintiffs, for example, not attack the validity of Com-
munity legal acts more often? Admittedly, such an argument would usually
consist in transmitting negative policy-inputs to the Court. One good
reason is that as the Court actually interpreted Article 173(2) (EEC) access
to the courtrooms was barred to litigants willing to engage in such argu-
ments. I have analyzed the possible underlying rationales for that inter-
pretation elsewhere and may refer, for the present purpose, to that analy-
sis.??

One might also wish to invoke Articles 178 and 215(2) which govern the
Community’s responsibility (inter alia) for the issuance of legal acts detri-
mental to private interests, i.e., responsibility to pay damages. I shall deal
with that in Chapter 14 below where I conclude that after some vacillation,
the Court closed the door on most of the claims which private parties might
legitimately think that they were, or ought to be, entitled to present
in-court. The effect of that case law thus was the same, or almost the same:
to bar a good deal of potentially negative policy inputs from access to
justice.?

5. Briefs of the Commission and Council as Policy Input*
The third group of policy input materials to be analyzed consists of the

briefs filed by the Commission and occasionally by the Council of Minis-
ters. I shall deal with the latter first.

(¢!

2/

-3"1



271

The Council is only notified of a preliminary reference ‘if the act, the
interpretation or validity of which is in dispute, originates from the Coun-
cil’.? As a result, the Council is not directly involved in many federalism
disputes of the greatest importance.? Accordingly, it does not have a title
under which regularly to make known its views to the Court about the
proper interpretative outcome of a preliminary reference pending. More-
over, the Council does not make use very often of its right to file a brief,
even when it has one.

A simple count verifies this observation. One might speculate why the
Council in many cases does not brief the Court. One not unlikely reason
might be, of course, that there is no unanimous Council-perception to
transmit. It is possible, in this respect, that the two-months’ time limit in
practice prevents the Members of the Council from reaching operational
compromises.

However this may be, it is arguable that the Council ought to identify
participation in litigation as one of the areas in which it is appropriate to
deviate from an otherwise strict observance of the principle of unanimity. It
would be possible to make that argument rather easily on the assumption
that the amount of political consideration was not so significant in the
Court’s process of adjudication of federalism disputes. However, even that
difficulty might be overcome if one would admit Council-minority views to
be heard by the Judges. Formally reasoning, such a procedure might appear
impossible unless the Treaty is revised. Nothing would prevent the Coun-
cil’s majority, however, from informing the Court that its opinion does not
reflect that of all members of the Council. Next, nothing would prevent the
Court from requesting the members in minority to state their view(s) to the
Court. This would be possible under a simple usage of the means available
to the Court for enlightening the cases put before it.

Indications are found, however, suggesting that the resistance of the
Council to participating in constitutional adjudication before the European
Court might be of a more principled nature, as regards certain Member
States at least. Indeed, Everling has noted that even among the Judges
there is a reflection of a nationally conditioned unwillingness to sit as
constitutional judge over State laws and policies. Those Judges who from
their national legal/judicial environment are accustomed to seeing demo-
cratically adopted laws crumble under a constitutional attack display fewer
inhibitions against letting Member State laws fall under a European consti-
tutional attack.?” One is hardly ill-advised to believe that comparable
hesitations are at play when the Council makes up its mind whether or not
to partake in specific cases before the Community’s judiciary.

Briefs from the Council are therefore not a regular source of policy input
in the Court’s process of value conversion. For this reason it would be
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impossible, or at least hazardous, to generalize about the pro- or anti-
integrationist tendencies of these briefs. The Council’s part in this process
shall therefore be given no further consideration here, whereas the individ-
ual Member States’ in-court briefs will be analyzed in section 7, below.

It is known that the Parliament is divided on the question of whether to
accept to litigate for the enhancement of its influence and power: some
MEP’s are as a matter of principle opposed to using the Court for that
purpose.

The Commission, in contrast, files Article 20 briefs as often as it has the
opportunity.* The policy input thus generated by the Commission has been
overwhelmingly pro-Community. That conclusion is hardly surprising con-
sidering that the Treaty (Article 155) makes it the duty of the Commission
‘to ensure the proper functioning and development of the Common Mar-
ket’.

There are some exceptions whose very existence raises the question as to
whether the Commission’s in-court postures ought not reflect even bolder
perceptions of the inherent legal requirements of the Community’s legal
order. Indeed, from listening carefully to the debates at Community law
conferences, one might readily get the impression that at least some mem-
bers of the European Bench would have welcomed a more complete and
wholehearted dedication by the Commission to the furtherance of social,
economic and political integration by judicial fiat.*® Although this hypoth-
esis can not be empirically varified within the context of the present study,
circumstantial evidence can briefly be cited to support its validity.

The idea that the Court might wish to see the Commission embrace much
bolder interpretative stances appears in fact to coincide with a demonstra-
ble judicial interest. If the Commission, in general, made more daring
juridical propositions to the EC-Court (persuaded, of course, that its views
were loyally reflecting the law of the Community) the Court might side with
less integrationist interpretations than proposed by the Commission while
still promoting integration as much, as before. Yet, it would gain the advan-
tage of being seen as calling for circumspection and showing restraint.
Obviously, this would be an enviable starting point for a judicial branch of
government whether or not it is led by a policy-oriented majority of judges.
From the Commission’s perspective, the case for that kind of more integra-
tion-friendly postures is probably less simple to argue. It might legitimately,
in the first place, not wish to receive orders or invitations from the Court or
its individual members to do this or that. It might, secondly, back off from
defending legal positions which it cannot embrace wholeheartedly.®

All such considerations aside, it must, in summary, be stressed that it is
generally and widely recognized that the policy input stemming from the
Commission’s briefs has been strongly and consistently in favour of the
Treaty’s integrationist values.

"o, "19
21 1),

I ) !



273
6. The Opinions of the Advocates-General as Policy Inputs

It is well-known that in each case one of the Court’s (presently five)
Advocates-General shall

... acting with complete impartiality and independence make, in open
court, reasoned submissions ... in order to assist the Court in the
performance of the task assigned to it in Article 164.3

Hence, the Advocate-General’s function is defined as assisting the Court.
How well do they guide or predict the judicial outcome of the Court’s
cases? The correct answer to this question is a puzzle as old as the study of
the Court. Is the Court in agreement more or less often than it is in
disagreement with its Advocates-General? The question is probably non-
sensical. Accordingly, no attempt will be made to re-open that discussion
here.’* My brief remarks, in the following, merely serve toillustrate that the
Advocates-General, far from being mere machines that mechanically pro-
duce objective conclusions up on request, in the final analysis, do hold (or
have held) convictions and attitudes of their own.

The caveat should be made from the outset, however, that whatever
differences of views and attitudes might exist, they should not be permitted
to overshadow the fact that the Advocates-Generals conclusions in general
have procided a powerful and steady pro-Community input into the Court’s
process.

Thus, for example, during the ten very important years of Community
development from 1973 to 1982, the Advocates-General F. Capotorti (1973—
1982) and J.P. Warner (1973-1979) steadfastly recommended legal inter-
pretation which, if adopted by the Brethren, with certainty would have
forcefully furthered political integration by judicial decision.* Advocate-
General G. Reischl (1973-1983) uninterruptedly did the same.* Indeed, if
invariably all Advocates-General based their recommendations to the
judges on most comprehensive, learned and complete legal analyses of the
issues raised by the case at hand, these three more than their Brethren
enjoyed a reputation for their heavyhanded pro-Community conclusions.

In carrying out their task (and Reischl least of all),* they did not conceal
that it was their understanding of what the draftsmen had intended, al-
though unadequately expressed in the Treaties, which invariably guided
them in their search for practical solutions to the Community’s legal-
political problems, aggravated, as these were, in the presence of a legisla-
tive deficit. Policy considerations, as Warner once noted, were none of his
business but the responsibility of a member of a non-judicial body.

During a somewhat earlier period of the Court’s existence, one notes the
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opinions of Advocate-General M. Lagrange. While these also provided the
Judges with a steady stream of interpretations pro Communitate, Lagrange
was a rather strict constructionist. His professional background in the
tenured services of the Conseil d’Etat de France may perhaps explain that
interpretative approach to Community Law, or suggest that it should
hardly cause surprize.

Lagrange’s interpretative caution did, however, entail considerable dis-
cord between his and the Court’s views. It may even be fair to say that the
distance between the interpretations which Lagrange found support for in
the Treaty and those sustained by the Court, or its majority, tended to grow
over the years. As long as he still was on the Court in Luxembourg, he may
have made an effort to conceal the discrepancy, to the extent possible.
However, after his retirement Lagrange began to clearly articulate his own,
narrower definition of the Court’s role in the Community’s process of
integration. His opinions came out in several scholarly articles in legal
periodicals where he severely admonished the Court for the boldness of its
translation of the Preamble’s political directives into operative Community
constitutional law.¥ While it is possible that his retreat from the arena, and
having more time on his hand, can partially explain this burst of criticism,
there are other plausible reasons. In fact, between his departure from the
Court of Justice and the publication of his articles, the installation of a new
team of Judges had taken place. This new team had, by the end of the 60’s,
begun to lay the foundations for the strong pro-Community caselaw which,
also from other quarters in the Community, earned the Court the reputa-
tion for being too activist.

The Court has had many other distinguished Advocates-General than
the three mentioned above. All of them can be said to have submitted
reasoned opinions which, by and large, provided the Court with pro-
Community policy input. The extremes of minimum and maximum were
probably defined by Lagrange on the one hand, and Reisch! and Warner on
the other. It is probably fair to say about them all that, as a rule, they
attempted to predict what the Court would rule, given its previous judg-
ments and dicta. They would then leave their personal imprint on the
recommendation to be given to the Court in the case at hand by moulding
their findings about what the Court would rule with what they believed it
should or could rule. The importance of the differences between them may,
in this light, be somewhat reduced. However, no single formal source of law
compels the Advocates-General not to hold or express views which possibly
deviate radically from the Court’s own views communicated in its case-law.
Moreover, it is undeniable that the Advocates-General occasionally did
hold convictions about how boldly the Court could legitimately develop the
legal structure of the Community and its individual laws, which were



275

entirely incompatible with subsequent judicial outcome.

To illustrate, neither the Advocate-General (Roemer) in van Gend en
Loos (dealing with the direct effect of Treaty- Articles not providing expres-
sly for that) nor the one (Lagrange) appearing as ‘amicus curiae’ before the
Court in Costa v ENEL (supremacy of Community law) did find a warranty
in the legal sources known to them for recommending that the Court adopt
the legal outcomes which actually were handed down by the Court in those
cases.

Similarly, although Advocate-General Mayras found no warrant in the
Treaty for the imposition on Member States to take specified, intermediate
compliance measures, the Court held that such a warranty existed.*

The Advocate-General in ERTA® warned the Court against adopting
what nonetheless later became known as the Court’s ERTA-doctrine, i.e.,
that by implication, an external competence corresponds to an (applied)
international competence, whether one may find an express foundation for
this in the Treaty or not. Advocate-General Warner deviated from the
Court when he recommended it to rule that directives may produce hori-
zontal direct effects (i.e., effects among non-public legal entities) in the
Member States, after the expiration of the deadline for their implemen-
tation. Warner’s view was probably defendable as a logical projection of the
juridical positions already adopted by the Court; in policy-terms it proved,
- however, to be too bold a step for the Court to take when the question was
finally raised clearly in a case that came up towards the end of the 1970’s.%
Nonetheless, in the face of a deficient Community legislative body and the
growing impact of centrifugal forces, the support for a creative and imag-
inative pro-Community case-law and for a bold judicial role-definition
which the Court of Justice got from its Advocates-General was as a rule
both stern and steady.

7. Member State In-court Briefs as Policy Input
7.1. Introduction

Under closer scrutiny, the in-court behavior of Member States provides a
puzzling picture. Indeed, by extrapolation from the Member States’ well-
known protection of often narrow, but in any event local, values and
interests during Council bargaining, I expected to find the Member States
defend crongruent positions in their in-court briefs. But reality conveys a
far more nuanced picture than that. This is not to say that Member States do
not defend narrow constructions of provisions laying down their transfer-
rals of power to the Community institutions. Of course, they do. The
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striking point is that they far from always do precisely that. What I have
found most interesting is, indeed, that I could not find one Member State
brief (in the sample to be reviewed below) submitting a previous decision to
be suffering from a flaw serious enough as to overrule it. Instead, the
Member States can as a rule be taken to accept what the Court once has said
despite the fact that several of the decisions under review are bold pro-
integrationist constructions. In what follows, I shall trace the more impor-
tant aspects of the Member States’ in-court behaviour.

7.2. The Member States Hypothesized as Forming a Coherent Group

Prima facie, it lies close at hand to begin hypothesizing that Member States’
briefing-strategies would give a high priority to controlling and limiting — to
the extent possible — legal developments entailing social, economic and
political integration.* Such a hypothesis assumes that harmony prevails
between the States’ in-court and much of their in-Council behavior.

If the Member States’ strategy was to defend the suggested kind of
unconditional pro-sovereignty attitude, it is submitted that the most effec-
tive tactic would be for them all, or groups of them, to deploy some sort of a
co-ordination of the drafting and presentation of their views. It can, indeed,
hardly be doubted that the regular presentation by all or most of the States,
of similar or identical pro-sovereignty interpretations of the adjudicated
provisions of the Treaty would have erected an important obstacle to a
continued EC-judicial creation by judicial fiat of an ever more encompass-
ing law of integration.

Evidence of the existence of any co-ordination of the sort is not, how-
ever, available. Formulation of common attitudes has seemingly not been
administered even on an ad hoc basis. This does not imply that only ivory-
tower academic speculation could ever come up with an idea so absurd.
Indeed. the question of co-ordination was debated at an academic con-
ference held in Copenhagen during fall of 1981 where, among others,
several decisionmakers from national administrations participated. The
title of the conference was: ‘The Individual Member States’ Community
Obligations: Faithful Implementation or Realization of Unilateral Policy
Goals’. The main problem facing the participants was to analyze, upon the
background of eight national reports, the nature of the seemingly increas-
ing number of national administrative and judicial defiances inter alia of the
Court of Justice’s claim for an unconditional interpretative leadership.

Judging by the discussions at that event, the national governments were
not blind to the utility of, and a growing need for, some kind of
preestablished alignment of the States’” written and/or oral in-court posi-
tions. On the other hand, and no less strongly, a profound dislike was
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articulated for any sort of co-ordination of behavior which might seem an
improper attempt to hinder the fulfillment of the Court’s Treaty-defined
task.

However, the kind of ambiguity emerges in this respect, which, as said, is
the common denominator of the Member States’ shown attitudes vis-a-vis
the Court. The ambiguity is generated the widespread disagreement about
what ‘the Court’s Treaty-defined task’ is. Yet, it seems likely that when the
Court’s countervailing powers consider that it oversteps the boundaries,
however vague, to its constitutional mandate, they are likely to respond
negatively. They will take some type of counter-measure. However, in the
case of the Community, an adequate action against an actual judicial
usurpation of powers might precisely be to take coordinated steps aiming at
conveying as unambiguously as possible that message from the countervail-
ing powers to the Court.

The protracted absence of coordination between the States more likely
reflects incongruent attitudes to Court-promotion of integration; as well as
disagreement about the desirability of more or less integration (in the area
at hand in a concrete case); than it stems from their inability to organize — if
they really wanted to (and had time enough) — an alignment procedure
which would not give the sense of obfuscation and obstruction.* One
should take note, therefore, of the following observations made by Martin
Seidel who is responsible for the legal participation of the Government of
the Federal Republic in EC-Court proceedings. He recently said that

Die zukiinftige Entwicklung der Stellungsnahmepraxis der Bundes-
regierung ist durch zwei Tendenzen gekennzeichnet. Bereits in den
vergangenen Jahren hat die Bundesregierung ihre Stellungsnahmen in
verstarktem Mass mit denen der Regierungen anderer Mitgliedstaaten
koordiniert. Das Konzertierungsverfahren, in das die franzésiche, die
britische und neuerdings die danische Regierung einbezogen sind, hat
sich als nutzlich ausgestellt.*

If a complete answer cannot be given to that problem in the context of the
present study, it may at least be objectively ascertained that when the Court
engaged in the 1960’s and the 1970’s in a transformation of the Preamble’s
political objectives into operative Community Constitutional law, most of
the Member States witnessed the process rather passively. A simple count
of Member State briefs filed under Article 20 demonstrates a marked lack
of the will*® to participate in this process on any regular basis, not to
mention participating in any sort of co-ordinated manner.*

As a rule, the States have limited their action to filing briefs when they
felt a specific need to defend the compatibility of a piece of legislation, or
another legal decree of their own, with some Community law requirement.
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Moreover, as a rule, only the immediately concerned State would file a
brief in defense of its own legislation. Only by exceptional would other
States file Article 20-briefs.#’ The States seemingly paid no greater atten-
tion than usual in cases where the alleged incompatibility with Community
law of the disputed act would only result from a teleological, systematic or
otherwise integrationist interpretation.* It is interesting to note that, as a
rule, the other States failed to actively support a ‘State-friendly’ interpreta-
tion, even though it was predictable that, if the Court as usual would adopt
an integrationist interpretation, it would jeopardize the legality of some of
their own stock of laws and other legal decrees.” Thus, in conclusion, at
least, regarding the period up until the end of the 1970’s, the Member
States’ awareness of the Court’s crucial impact as a centralizer or feder-
alizer did not induce them to take systematic countervailing measures,
either alone or in concert.

A somewhat different picture seems to be emerging from the European
Court Reports from the most recent years.™ Due, perhaps, to the otherwise
observable growing tensions between individual and common values and
interests, the States seem to have begun to pay more structured attention to
the traditionally integration-promoting judicial process.™

The traditional passive behavior may be illustrated by a sequence of cases
pertaining to the free movement of persons, i.e., the Article 48 of the
Treaty (EEC) and Directive 64/221.%' In the first cases, whatever farreach-
ing implications they might entail, Article 20 briefs were not even always
filed by the Member States from which the preliminary questions came to
the EC-Court. Occasionally the migrant worker’s home-state would inter-
vene. [taly thus spoke out in defense of Rutili’s and Bonsignore’ right to
remain in France and the FRG respectively. And the UK defended Wat-
son’s alleged right to stay in Italy.

These cases were, however, dealt with by the Court in a fairly early
period (1974-76). This pattern of benign neglect of what goes on in the
courtrooms in Luxembourg changed, however, by the end of the decade. In
Pecastaing,> Belgium, Denmark, France and the FRG filed Article 20
briefs; and in Adoui et al.**, Belgium, Italy, the Netherlands and the UK
showed enough interest to file briefs. Chrisham and Mortelman suggest that
it was the ‘fundamental question’ about the impact of the European Con-
vention on Human Rights — adjudicated in these cases — on the EC legal
system that generated the said growth in interest.>* [ have genuine doubts as
to whether that explanation is tenable at all. Indeed, why should the
problem about a possible non-compliance with the Human Rights Con-
vention deserve less attention in the mid-1970’s than later in the same
decade? Whatever the case, the fact that both the early and the later cases
dealt with the paramount question of whether or not to impose constraints
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on the Member States’ use of their alien-laws, certainly raisés questions as
fundamental and important as any Human Rights Conventions might do. I
therefore submit that it is more likely that the lapse of time from the mid-
70’s to the turn of the decade coincided with a change of Member State
attitude to the very adjudicative process in the EC.

It may still be too early to draw any definite conclusions from this. The
behavior coincides, however, with a seemingly growing interest, on the part
of the Court of Justice itself, in the sort of legislative fact-information (or
socio-economic fact, as the term is used below) which one would expect to
be the core of a typical Member State brief filed to influence the Court’s
legal analysis and result by feeding information to it which will enhance its
ability to evaluate the desirable as well as the undesirable policy conse-
quences of the adoption of one or the other of various interpretative
alternatives.

The preceding analysis has undermined the validity of the initial hypoth-
esis. This prophecied, it is recalled, that the Member States (as a rule at
least) would define their in-court position on crucial federalism issues in
accordance with some reasonably unambiguous perception (1) about where
the boundary-line should be drawn between the powers transferred to the
Community and those retained by the States; and (2) about how it should
be drawn. Should the widening and deepening of social, economic and
political integration exclusively be brought about by political decision or by
judicial fiat? If the States’ many out-of-court, anti-integrationist stances
were taken as indicators, a pattern of largely parochial or sovereignty-
friendly components should have emerged. Yet, the States’ in-court be-
havior over time did not form the expected pattern.

7.3. Focus on the In-court Behavior of Individual Member States

I suggested above that the protracted absence of any kind of inter-State
concertation procedures might not be due alone to the States’ determina-
tion not to run the risk of being accused of engaging in obfuscation or
obstruction of the course of justice. Time-contraints might successfully be
coped with if the States really wanted. More manpower and other re-
ssources might simply be allocated to the conduct of the individual State’s
Court briefing policy.

The possibility, therefore, lies close at hand that, on various levels,
disagreement reigned among the States, i.e., in their capacity as counter-
vailing powers. Disagreement might be over the desirability of dealing with
the Court as one of the Community’s major policy and lawmaking insti-
tutions. It might finally, but not least, relate to the need (or not) for more
integration. By looking closely at the way the individual Member State
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actually has argued in front of the Court, light might be shed on the latter
problem: were the States really as anti-integrationist as many of their out-
of-court utterances would suggest? The following observations and sugges-
tions are possible.

Certain patterns indeed emerged in connection with the earliest judicial
involvement in the resolution of some of the Community’s most crucial
federalism conflicts. Its high marks are strongly pro-sovereignty or centrifu-
gal legal positions, adopted by the States which file in-court briefs.* This
pattern occurred, for example, manifestly both in van Gend en Loos,”” and
in Costa v ENEL .3 In the former, the State-view (expressed by three
Member States, namely Belgium, the Netherlands and Germany) was that
the law of the Community, as found in the Treaty (EEC), was only directly
applicable if a specific warrant existed. In the latter, Italy defended the view
that the national judge had been ‘absolutely incompetent’ to make the
actual preliminary submission. The States had no reason to comment on the
supremacy-issue because the national judge had not raised it in his ‘in-
complete submission’. Community law could not, in general, be held to be
the supreme law of the land.”

An endless number of cases might be cited demonstrating the same
association of the Member States with minimalist legal positions on what
was the acquis communautaire in the dispute. I can only mention some
here. One good example is the Member States’ interpretations of Article
30’s prohibition against measures which generate effects equivalent to a
quantitative restriction. This tended not to vary much from what would
arise from interpretations of a traditional international law ban against non-
tariff barriers. While the States construed the ambiguous wording of that
Atrticle narrowly, the Court, however, has permitted the prohibition to
embrace, practically speaking, any unilaterally enacted legislative measure
or administrative practice which might constitute ‘directly or indirectly,
actually or potentially’® a hindrance to trade among Member States. Over
the repeated objections on the part of the Member States whose legislation
were under attack for being incompatible with Articles 30 to 36, the Court
has affirmed that not only ordinary commercial regulations are prohibited,
in principle; but also all sorts of technical standards and measures aimed at
protecting, for example, the consumer, the environment, etc.® may be
endangered species.

Incidentally, by its construction of the meaning of the Articles 30 and 36,
the Court has emptied national laws on commercial and industrial property
rights of a good deal of the protection which these laws were believed to
offer the holders of such titles.%

Again, the objections filed on behalf of the Community’s component
parts were heard but hardly permitted to influence the thrust of the Court’s
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implementation of the open border policy which is founded largely on
declarations of intent in the EEC-Treaty Preamble and opening Articles.
The same has been true of other areas of law, such as that on establishment-
rights; rights to render border-transgressing services; the pre-emptive
effects of Community laws and policies; etc.*

On the other hand, almost as invariably as the States have stuck to
sovereignty-friendly legal positions in the absence of any relevant case-law on
the subject-matter, they have permitted their legal positions to evolve in the
directions ordained by the Court. In their in-court briefs they have, indeed,
never seriously challenged the Court’s authority to lead. This alignment of
the States’ in-court behavior with the Court’s views has appeared fairly
independent of the size of the gap between the State’s original (i.e.,
minimalist) legal position and the Court’s entailing bold constructions of
Community law. Out-of-court, however, the process of alignment with the
Court’s interpretations has been less frictionsless.®

A good illustration of this point is offered by the developments of
Community law pertaining to the lawfulness of maintaining national mar-
ket organizations for agricultural produce®* in force.

The first case of this kind involved a French market organization for
bananas.® The crucial legal/political problem underlying the dispute was
this: A number of provisions forming an integral part of national market
organizations for agricultural products not subject to common market
organizations would actually erect barriers to intra-Community trade in
that product. Did, or did not, Article 30 (EEC-Treaty) prohibit such
unilaterally imposed barriers to intra-Community Trade? The widely-held
view at the time of the first in-court dispute certainly was that agricultural
products were regulated by Article 39 er seq exclusively, (i.e., to the
exclusion of Article 30 applying) and that these Articles gave the green light
to such restrictions.

Under the legal umbrella of this (commonly accepted) interpretation, a
number of national market organizations were in force in the original Six
Member States. Article 60 (2) of the Act of Accession was taken as an
authorization of national market organizations in the New Member States
even if they included quantitative restrictions on intra-Community trade.
In this view, Article 60 (2) was intended to align the law binding the New
with that in force in relation to the Original Member States.

Although common market schemes had been created in many agri-
cultural sectors, none existed, in 1974, for bananas. In the absence of this,
France operated her own national banana market. This met all the fore-
mentioned requirements for being compatible with Community law.

A French importer, Mr. Charmasson nonetheless argued that even in the
absence of a common market organization it would be unlawful for a
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Member State (in casu France) to uphold a national market organization
which included measures effectively equivalent to quantitative restrictions.
The French market scheme had such effects but both France and the
Commission found nothing in law which might justify Mr. Charmasson’s
point of view.

The Charmasson-Court held that after the expiration of the transitional
period ending December 31, 1969 the Treaty did prohibit unilateral devia-
tions from its fundamental provisions for the free movement of (agri-
cultural) good. It did not matter, said the Court, that the national restric-
tions in question were integrated in a national market organization.®’

I submit that few in 1974 would have argued that, in law, the case was not
wrongly decided. The decision did not, arouse much public attention
mainly because it did not entail important economic or social conse-
quences. The banana sector was of marginal importance only.

After Charmasson, the Commission alerted the Member States that this
implied that all restrictions on trade in agricultural products between the
New and the Original Member States should be abolished, at the latest by
December 31, 1977. The Commission considered that date to end the
‘transitional period’ of the First Round of Enlargement of the Community,
i.e., that with Denmark, Ireland and the UK. Now the issue began to take
on otherwise threatening proportions.

Next came a correspondence between the Commission and the Govern-
ment of the United Kingdon under Article 169 (1). At issue was the British
national market organization for potatoes for which, at that time, no
common market organization existed. Since a satisfactory negotiated reso-
lution could not be found between the parties, the Commission brought the
conflict before the Court under Article 169. This action became known as
the Potato-case.?”

The legal issue was the interpretation of Articles 2, 9, 42 and 60 (2) of the
Act of Accession. For the present purpose it suffices to say that the UK
pleaded that, during the negotiations leading to the First Enlargement, the
intention of the parties had been not to outlaw existing national market
organizations.

Potato farmer interests were obviously involved in the course of this
conflict. It seems indeed that, in the first place, Dutch potato growers had
incited the Dutch government to put pressure on the Commission to open
proceedings against the UK government. However, despite the fact that
France has important economic interests in potato exportations, the French
government intervened in support of the arguments put forward by the UK
government.

In its ruling the Court conceded that, if examined in isolation, Article 60
(2) (written as it was, prior to the Charmasson-ruling) might convey the
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impression that the United Kingdon was right in her interpretation of it.
The Court, however, went on to declare that such an interpretation could
not be upheld in the light of the general system of the Act of Accession and
its relationship with the relevant fundamental provisions of the EEC-
Treaty. The Court claimed that if it upheld the British interpretation, an
unacceptable degree of inequality would ensue among Member States in
relation to rules essential to the proper functioning of the Common Market.
Despite a complete lack of textual support, the substance of the Court’s
interpretation was nonetheless that the Act of Accession could not be
assumed to have legitimated an indefinitely long period in which the
position of the new Member States could be more favorable than that given
to the old Member States by the Treaty (that is: the Charmasson-under-
standing of the Treaty). The original Member States could, at most, be
expected to accept such inequalities for a limited period of time, to ease the
transitional periods for new Members.

It followed, the Court held, that as from the 1st of January, 1978, the UK
had failed to comply with Article 30 of the Treaty because the country had
failed to abrogate before the end of December 1977, the disputed national
provisions restricting import of potatoes.

The Potato ruling added new fuel to the criticism of the Court for having,
indeed, turned the intentions of the draftsmen of the Treaty of Accession’s
Atrticle 60 (2) upside-down. There can be little doubt that that was what the
Court did, in fact. Furthermore, even if one would assume that Charmas-
son was not wrongly decided, there was no logical extension leading from it
to a re-writing of Article 60 (2).

However, even though a reading of Article 60 (2) authorizing New
Member States to maintain in force local market organizations for agri-
cultural produce after Charmasson (denying the Old Ones that right) would
amount to discriminating between Member States, the French government
spoke out in support of the UK’s position. It said that Article 60 (2) did
warrant national market organizations in the absence of a common one. In
this case, France’s view was not merely a logical continuation of its stance in
Charmasson (which dealt with the EEC-Treaty). France’s stance is also
noteworthy considering that that country is a net exporter of potatoes.
However this may be, that government’s argument in the Potato-case
represented a ‘first’ case posture.

The third incident occurred in the so-called Sheep Meat-case.® In this
case the French government prima facie stood firm on its earlier State-
friendly view. There was, however, a certain ambiguity in its in-court
argument. Indeed on the one hand, the French government seemed to
think that the Charmasson-doctrine applied. On the other hand, it was not
inclined to abide by the Charmasson-law. The UK government’s position




































































































































































































































































































































































































































































































































































































































































































































































































































