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Preface

The articles collected here under the title Reason and Reality (Grounds and Mo-
tives for Legal and other Decisions) have their dealing with the basic elements of
our political, moral and legal decisions in common.

The analysis of these elements demonstrates that there is an essential relation-
ship between the different types of decisions. The fact is that they are all the out-
come of a mental process guided by purposes and motives. These purposes can
be normative as well as pragmatic and thus refer to both legal and moral rules
and changes in reality.

If decisions are not to be irrational but are to meet the demand for reason, there
must be given grounds for these decisions in the form of arguments. There must
be given grounds for the legal decision for the sake of legal security, which is an-
other aspect of foreseeability and reliance, the preconditions of the existence of
any organization or society. The same reasons make grounds imperative also for
political and moral decisions.

Motive and ground are not identical phenomena but usually two aspects of
the same token. The motiveis the actual psychological cause, whereas the ground
is the argument justifying the decision by referring to the norms or values which
are considered to be valid by the parties.

Motive and ground are thus of different logical categories, but the decision
must not necessarily be motivated by other grounds than those referred to. On
the one hand it is important to be critical as regards the grounds given by oneself
and by others, but on the other it is a condition of the functioning of an organi-
zation or a society that one can trust the grounds given by others.

Opinions and decisions are not objective. Neither are legal and other norma-
tive decisions, which according to the previous conception were conceived as the
outcome of a deductive process, a conclusion from an abstract rule to a concrete
case. The reason why the legal decision appears in this way is that in its final
form it has selected and interpreted the legal material and qualified the factual condi-
tions, which are disposed to a legal decision, in a linguistic form suitable for the
interpreted rule.



In ordinary as well as in legal practice not only the norms but also the reality
has to be interpreted. This interpretation is not unbiased but is made in accord-
ance with the hermeneutic background for the perception of reality. Our world pic-
ture, physical as well as ideological, helps us to see what we expect to see, and in
a way also what we wish to see, so that we can understand our experiences. The
legal ideology limits the regards which may be taken into consideration in the
legal decision-making, whereas there are different degrees of freedom in the
moral, political and private decision-making.

The reality principle demands that we respect the world picture and the natural
laws which at the present time give us the optimal predictability of the real phe-
nomena. The auditories, to which the legal, the political, the moral, the esthetic,
etc. decision-maker addresses himself, are different with different ideologies.
Therefore the arguments will also be different and thus not objective, but repre-
sent different degrees of intersubjectivity according to the extent, to which the ad-
dressees share theideology, be it professional such as in legal, scientific and techni-
cal matters, or political in the widest sense.

Some of the articles deal with legal and moral decisions, others with the inter-
relation between socio-economic organization of society and legal-political
rules. In particular some of the later articles analyse the possibility of the survi-
val of democracy on the background of the analysis of the development and func-
tion of contract and property right.

The articles appear in English, although some were originally published in
Danish.

Unfortunately Danish is no world language!

Stig Jergensen



On Meaning, Opinion and Argumentation

What is the meaning?"

Whatis the meaning of stating that 2 X 2 =4 or that the moon is made of green
cheese?

What is the meaning of life?

I mean that the introduction of nuclear power is a crime against mankind!

What is the meaning of using the word or the term »meaning«: the meaning of
»meaning«?

It is common knowledge that the reasons for disagreement more often have to
be found in the circumstance that we are talking about different things than that
we have different opinions of what is fact or what is a proper act.

All - or most - university graduates have been affected by the so-called »positiv-
ism debate« of the last decade.” The criticism of positivism has been based on
the concept of meaning of the logic-empirical theory. According to this theory it
has only sense to make statements, as the meaning of a sentence is identical with
its conditions of truth, i.e. the criteria, which have been established in advance
either in definitions or in accordance with a measuring tool.

Only such analytic or synthetic sentences referring either to logic-mathemati-
cally deductive systems or to measurable sides of reality can have meaning, as
they can be either true or false. On the other hand metaphysical or evaluating
statements are »meaningless«, as they have no »truth conditions« or criterias of
truth.

According to this conception sentences as: »God is our creator« or »It is evil
and unjust to preserve Capitalism« are without »semantic reference« and thus
also meaningless.

Already a long time before the criticism of positivism philosophers had real-
ized that it had sense to speak of pixies and mermaids, even though they existed
only in the human imagination. Therefore, it is not meaningless either to speak
of God and Devil, as most people understand the function of such sentences as
illustrations of psychological and religious conceptions of human beings. In the



same way it is possible to make statistical examinations of the views of Danes on
what is good and bad, on the different political ideologies and other evaluations.

Since the philosophers David Hume and Immanuel Kant at the end of the 17th
century introduced their cognitive criticism, it has, on the other hand, been gen-
erally accepted that there is a fundamental difference between cognition and
evaluation, between »sein« and »sollen, as it is in German.®

Theoretical cognition deals with the structure of reality, and it must therefore
be subjected to the law of necessity, i.e. the law of causation; if not, it would be
impossible to obtain and make a conception of reality. On the other hand our
acts must be based on the condition of »freedom of the will«, for in case our will
was not free, there was no basis for making us responsible, and without responsi-
bility an organized social life among human beings is unthinkable.

The question is now, if the fundamental distinction between theoretical and
practical cognition also means that there is no practical possibility at all of bridg-
ing between theoretical cognition and practical action. The outlook would be
dark, if there was no difference at all between »rational« and »irrational« evalu-
ations and actions. Common sense, which is a good foolproof against frantic con-
sequences of logical systems, tells us that there are or ought to be possibilities of
acting sensibly. Of course there are such possibilities, and in reality no sensible
human being has ever denied that.

In this connection I usually tell the anecdote about the fameous surgeon who
during a party authoritatively maintained that as he had now operated for so
many years without ever encountering the soul, his common sense told him that
there was no soul, to which the innocent one of the party - alady I think - remarked
whether he had ever encountered the common sense.

The curious thing about the criticism of positivism as it was at the end of the
1960s is, however, that it chose to throw out the baby with the bath water. The
realization of the fact that cognition and evaluation were not two incompatible
concepts led some people to believe in the irrationality of cognition, instead of
aiming at rationality in evaluation and decision. As it had to be recognized that
our description of reality cannot be reduced to the results of the measuring tools
of natural science, and as it had to be recognized that the description necessarily
contains some abstract concepts expressing our interests and aims such as: auto-
mobile, table, negligence, terrorist and so on, it also had to be recognized that all
description was evaluating: political, as it was called in an extremely extended
meaning of this word.

As Friedrich Nietzsche in the last century could say, »God is dead, therefore
everything is permitted«, our so-called Marxists could about 1970 conclude that
as cognition is not objective, all subjectivism is permitted. When all cognition is
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»political«, as it was claimed, there was an apparent argument for using the
science in the service of politics, and this meant with an odd shifting of the prob-
lems that only one particular political ideology had the right to represent the
scientific truth, but that society’s political control of the system of education and
research in general is a means of oppression and »Berufsverbot«.

These wrong - or at any rate unnecessary - conclusions of actually correct pre-

misses are, I presume, as a rule expressions of an unconscious manipulation of
one’s own consciousness or the consciousness of others, ruled by inner needs or
interests, but one cannot and ought not ignore that somebody deliberately ex-
ploits an ambiguous way of presenting the problems in order to serve political
objects.
However, one has to realize that the conclusion to be drawn from the non-objec-
tive character of cognition, is rather an attempt to »objectify« cognition as far as
possible by defining the criteria, on which the description is based. The evalu-
ations are bridges in the same way, and therefore they are not objective or abso-
lutely subjective either, but intersubjective, as far as the definition of the conditions
and criteria, on which one acts or to which one attaches great importance on
making evaluating statements, partly will be based on problable assumptions of
the structure of reality (cognition), partly will attach the evaluation to more or
less generally recognized aims and interests.

And here we at last return to the concept of »meaning«. Consequently the
word »meaning« has, as we have already seen, a quite distinct meaning within
the philosophical language attached to a certain scientific theory. But
»meaning« may mean something else; it may mean that the speaker has had a
certain intention with what he said or did. It may also refer to the fact that the
speaker wants to express a certain philosophy of life in general, for instance the
beliefin God. Butit may also well be that the speaker in very modest phrases will
express a philosophy, an attitude, an evaluation in general: That is my »mean-
ing« i.e. opinion about this matter!®

Opinions can be conceptions of reality-phenomena: »In my opinion most
people are actually against nuclear power!« or »The deleterious effects of wind-
mills are much less than those of atomic power stations«. But more often they are
expressive of a political, religious or cultural evaluation, i.e. a statement of what
is the right or wrong act in the speaker’s opinion.

The concept that can combine statements of »meanings« 1.e. opinions in gen-
eral is: belief. »I believe, it is dangerous to build an atomic power station«, and:
»I believe that it will be best for human beings to live in a socialist society«, or: »1
believe that it is unjust to maintain the inequality of society«.”

Now you are naturally free to believe or say what you like. But you can only



demand to be taken seriously in a debate on facts and acts, if you are able to ad-
duce some arguments in support of your belief. Once it was defensible to advo-
cate the belief that the earth is flat as a pancake, or that the moon is made of
green cheese. Nowadays people advocating such a belief would not be taken seri-
ously in the general social debate. To take that kind of assertions seriously would
conflict with our practical interests in the treatment of the earth and the moon.

However, history proves that a wrong theory does not necessarily mean that
you do not benefit by your search. »Search, and you shall find«, the Holy Writ
deeply says; but it does not say what you shall find. The fact that the alchemists
acted on a wrong theory and tried to make gold did not prevent them from learn-
ing useful things, which in an improved theoretical form became the foundation
of the science of chemistry. In the same way astronomy was based on a wrong
astrologic theory about the relation between the laws of the Universe and the
laws of society. And so on.

I am aware of the danger of these considerations. By means of this argumenta-
tion all kinds of dilettantism and political and religious arts of seduction can be
defended. But nevertheless we must be aware of the fact that the cognition can
only be extended, if we accept new theories and ways of presenting the problems.
Thomas Kuhn has actually wanted to speak of paradigm revolutions.®

An abstract debate about conditions of society in general will not do. The or-
dinary population, which is not trained in abstract thinking and argumentation,
can only be engaged in a political debate, if it has a concrete grounding. Nowa-
days with the development of electronic media, the formation of opinions with
its good or bad qualities is attached to persons and cases.

It is good copy, because it can be photographed and dramatized, and there-
fore in the nature of the case it is nothing but pseudo-events. This possibility of
»cultivation« of dramatic and thereby engaged elements in these pseudo-events
was first seen and exploited by the students of psychology in Copenhagen who in
1968 »occupied« and »blocked« their institute, but naturally they were inspired
by similar student actions in Berkeley, Berlin, and Paris.”

Since then this kind of awakening technique has been used by the students to a
high degree. However, many social groups and professional and industrial bod-
ies have turned to these extra-parliamentarian methods: fishermen, seamen,
farmers, printers, drivers, and in particular academic and semi-academic
groups not to mention foreign terrorists and hijackers.

The particular thing about these actions is not that they solve any problems,
but that they point out the problems and stimulate the spectators, the readers or
the participants to engage themselves, to form an opinion (»meaning«) of the
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problems in order that this affection of public opinion may later on resultin a sol-
ution of the problems and in a political action in quite other fields.

If we therefore by an opinion understand a conception of or a belief in the existence
of a certain state of facts, or that a certain course of action is the right one, we
must consequently be willing to or able to give grounds for this conception or be-
lief, that is if we want to be taken seriously as rationally thinking or acting indivi-
duals.

However, we must not forget that these grounds are often a product of our at-
titudes, needs and ideas, which are deeply rooted in our nature and culture and
that our description of actual facts often has to be made not in certainty but with
different degrees of probability. It is self-evident that these factors based on
feelings and uncertainty set limits to the certitude of your arguments especially
in circumstances which are important to the society and its organization. For
whatis eventually a human being? How is the nature af man? What are his natu-
ral and what are his cultural needs? What conception of man is the right one?®

Here the agreement ceases and here certainty has to give way to belief; here
lies the root of all political thinking. Man is as a matter of fact at one time a biologi-
cal being with needs and limitations, but he is also able to adapt himself to the
environments as well as he himself can make new environments, to which he can
adapt himself. Man cannot hop on his tongue, but today it is impossible to say
much definite about the nature of man.

However, things concerning the duplicity of individual/society, intellect/feel-
ing, freedom/security, man/woman can be outlined without stating certain li-
mits. And development-psychologists, sociologists and other professionals can
no doubt speak about circumstances in the conditions of the individual and of
the society, which resultin an unfortunate or morbid development of individuals
and society, but that is all together very uncertain.

But there are consequently many variations of opinions and therefore also a
basis for different political conceptions of the »right« organization of society and
the »good life« for the individuals. Therefore, there will always be a constant po-
litical struggle going on concerning the organization of society and the distribu-
tion of the social values. Here the demand for freedom and equality pulls in each
direction, also because certain trades and interests make the social groups give
different priority to these needs. It is self-evident that employers give a high pri-
ority to freedom, whereas the employees and those who qualify themselves for
public offices will give equality the higher priority; the latter group because the
carrying through of equality among different people will require a public
bureaucracy and a welfare-system.
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When all this has been said, it is quite understandable that the social debate
may assume forms which do not harmonize with the ideal picture of the forma-
tion of opinions as being well-founded conceptions of reality or the right act seen
in relation to a certain purpose.

A recently published investigation of modern »grass root movements« refers
to the complexity of the modern society” as an explanation of the decreasing
party-political interest. Not to be confused with the increasing political interest,
which is reflected in the heavy polls. Besides according to the investigation the
different interest groups have been integrated into the political system to such a
degree that the traditional constituency organizations have lost their function of
canalizing the political interests. Therefore, it 1s almost exclusively the material
interests that influence the political debate.

On the other hand we could mention the political development in the struggle
between »left« and »right« during the last century; also the development in the
same period of the »folk high school« in opposition to the academic educational
system could be mentioned here. The religious revivals have the same function as
the people’s revolt against the elite of society: landowners, officials, and minis-
ters of religion. In the same way Christianity was once a proletarian movement,
which used feelings and irrational arguments in the struggle against the existing
system. At a later date Protestantism and Romanticism were similar irrational
revolts of the lower classes against an existing rational elite society.

The development of Socialism towards reform Socialism which is a compro-
mise with the established society is another example of the fact that the »irration-
al« people’s opposition to the existing elite society has developed beyond the
conditions, which were the basis of its »rationality«. Hegel/Marx made it quite
clear that the organization of any society depends on the historical and material
conditions, which demand structuralization, which again contributes to a new
development which demand a new structuralization. The development of
society will always move from a romantic-revolutionary phase, where new goals
are laid down by feelings and needs, over an idealistic phase, where the efforts
are concentrated on the carrying into effect of these goals and further on to a ra-
tionalistic phase, where the results obtained are administered, until the develop-
ment of society passes its »rational« conditions, and enters upon a new roman-
tic-revolutionary phase.'?

Atthe moment we are presumably in an after-revolutionary phase, where new
people’s movements, which were aroused by the revolutions of the 1960s, try to
mobilize the population on »idealistic« and »moral« demands to society. About
1970 the environmental problems took the réle of the student revolt as the most
important subject in the social debate. At the same time the catastrophism of the
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so-called »Rome Club« gave the starting signal to the ecological debate, which is
concentrated especially on the idea of man’s interdependence with nature and
humanity in a global sense.

The »irrational« nature of these movements is reflected in their disconnected
and incoherent argumentation in favour of their opinions and points of view. For
instance the danger of explosion was the original argument against nuclear pow-
er stations in Denmark, later on it became the danger of terrorist attacks, etc.,
and nowadays the concern is concentrated on the risk by the radioactive waste.
The inconsistence can for example be seen in the reluctance to compare the risk
by nuclear power with the risk by alternative traditional energy supply. Similar
examples can be found in the environmental and resource debate; among other
things it is peculiar that the same groups demanding »zero growth« and re-
trenchments of the resources belong to the higher income groups and to the or-
gans demanding higher income to their members.

I do not mention this because I want to initiate a debate on this basis. On the
contrary it is my intention to show that this is impossible and also against the
idea of the movements. I may seem frustrating to the expert, who thinks that he
is to make an objective argumentation in favour of his well-founded opinions of
technical and economic questions, to be disarmed by new arguments concerning
quite different things.

As a matter of fact the intention is, however, to avoid to come to an agreement
with the experts on these questions. On the contrary the intention is to throw
suspicion on the experts by means of new questions and new assertions, which
the experts may then go home and consider while the opponents are already pre-
paring the next step.

As Bruno Bettleheim already wrote about the ideologists behind the youthful
revolution:'" Their intention is not to make people recognize their concretely for-
mulated demands; if this were the case these knights of modern time would lose
their »case« and have to go through an idle waiting for a new case. Therefore, the
demands are constantly raised to such a degree that they can be quite sure that
they (the demands) will not be fulfilled. By doing so they can secure the impor-
tant group solidarity among the convinced and the appeal to cognated groups,
which then identify themselves with the rebellion through the provoked group
pressure of society.

Nowadays people talk about the »systemtranscendent« character of the
people’s movements. By compromising with the established society the public
support is lost, Revisionism does not only betray the cause of revolution, it also
takes the wind out of its own sails. That is what »Folkebevaegelsen mod EF«
(The People’s Movement against the EEC) has learned, and that is what makes
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movements as OOA (organization against nuclear power) and NOAH (envi-
ronmental movement) so militant and uncompromising.

Of course it is not a question of nuclear power in Denmark. Any enlightened
human being can see that it is ridiculous to keep Denmark free of nuclear power
stations because of the waste problem, when at the same time all other countries
build nuclear power stations at a rapid pace. And no one at all believes seriously
that »zero growth« will prevent us from running out of oil, it may at best post-
pone the oil exhaustion for a few years, while at the same time it will be disastrous
to the developing countries, whom we also want to help. An element in the inco-
herent collection of opinions is, however, that the industrial countries have ex-
ploited the developing countries and therefore owe them a compensation, an as-
sertion which is without an economic foundation. In the same way the assertion
of resource exhaustion is without bearing reality and contrary to the opposition
to nuclear power.

Briefly and to the point. The more radical and incoherent opinions, the greater
chance of public success. For it is a question of something quite different, i.e. a
new people’s and »irrational« revolt against the elite, which is a safeguard of the
experienced unreasonable and unjust social order. But God save the revolt from
victory, which would result in the death of the movement, because of its obvious
powerlessness towards the »actual conditions of iron industry« demanding the
expert knowledge, which some people seem to despise.

However, being a continuous revolutionary movement it can keep the pot
boiling for some time, and it may cause that the projects: EEC, nuclear power,
natural gas, and so on will be considered once more, before the final decisions
are made. And it is true that such decisions are irrevocable; a new technology
and organization result in social changes, which make a reversible process im-
possible. For example the car cannot be abolished now without incalculable so-
cial consequences.

Like the salt to and the leaven in the bread those »grass root movements« will
at one time be able to engage the public formation of opinions on what is good
and bad and through their exaggerated criticism be able to activate politicians
and technicians, i.e. the elite to use the utmost thoughtfulness before making ra-
dical social changes. It is true that there is without doubt a group of politically
radical persons trying to fish in troubled waters, but the experiences from the
universities show that they constitute a very small minority, and that they donot
in the long run make up a real threat to democracy and to objectively defensible
decisions.

But it may now and then be difficult to grasp the meaning of it all.
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Does Reality Exist?"

I rather think that someone might believe that I am completely out of my mind,
or that I am trying to make fun of you. For it seems to be a question without any
sense. Of couse reality exists; or how should I be able to write this?

The Danish author Svend Age Madsen published a book some years ago with
the title: »Sat verden er til« (= Suppose the World Exists) (1971). Itis about a
man, who is reading a book about the books that he and his characters are writ-
ing. Each of them writes a book of his own and in doing so creates a world ac-
cording to his own needs and ideas.

In these books certain persons and events recur; therefore it apparently can-
not be a dream or fiction, as it is, I suppose, impossible to dream other person’s
dreams. Thus, reality seems to be after all, as something existing outside the
books, and with which the books therefore deal. - Until you suddenly remember
that there is only one writer writing about these books, and therefore he knows
from the very start or rather has invented the reality described in the different
books. So we do not receive any definite answer to the question, whether the
world exists, or whether it is created by ourselves, as it is created by the authorin
his books.

Thus, the author’s intention with his book is to draw attention to the fact that
presumably there is something in the surrounding world and in our conscious-
ness that we can see, hear and feel, and by means of our senses we are able to per-
ceive and react to an outside world, such as is the case with animals and babies.

However, in order to be able to understand what we perceive these sense im-
pressions have to be translated into a language that so to speak describes reality
in a code which can be understood by the computer of the human brain. By means
of the computer these impressions are worked up in what we call thoughts.”

The language® is the remarkable signalling system which no other species of
animal but the human being has developed; and only the human being is able to
transfer experiences and thoughts about these experiences from one individual
to the other and from one generation to the other and thus create culture. Other
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species of animal have signalling systems, by means of which they can communi-
cate, call, threaten, warn, and so on, but they have nolanguage, and consequently
no consciousness. Recent experiments seem to indicate that the primates - the
anthropoid apes - have certain very primitive faculties of thinking; they can take
in more abstract information than signals, and therefore »understand« and
solve - through thinking - more complex problems, for instance by means of tools.

However, the human cerebrum is abnormally enlarged compared with that of
other animals, and a special ability to speak situated just behind the left temple
has been developed. When this speech centre is hurt, either by a brain injury, a
tumour or a haemorrhage, the human being can no longer speak, but the ability
to think does not necessarily cease, because the ability to speak is lost, which the
relatives of a brain-injured person should always bear in mind.

However, it is reasonable already now to point out the fact that the faculties of
speech and reasoning are essentially attached to the left cerebral hemisphere,
whereas the feelings, the sense, and the creative faculties are attached to the right
cerebral hemisphere. This does not mean that the right hemisphere cannot think
at all and the left hemisphere cannot feel at all; the fact is that a lot of connecting
»threads« transfer information from the right to the left hemisphere and vice
versa. However, the right cerebral hemisphere cannot speak!

A violent debate took place in Denmark in the middle of the 1970s, when a
psychiatrist wrote that women’s left cerebral hemisphere is less well-developed
than that of men, and that women therefore think less logically and coherently.
On the other hand, their right hemisphere was found to be better developed than
that of men, which should explain the old prejudice that women have a better in-
tuition; and thus without men’s theoretical reasoning they can arrive at rational
conclusions with somnambulistic certainty. I shall pay no more attention to this
theory, which naturally is not very popular in these years of equality between the
sexes.

The French author Joseph Ernest Renan has, however, affirmed this division
of labour between the right and the left cerebral hemisphere. He describes his
poetical creative procedure as a crowd of ideas and thoughts, which are screened
by rational consideration.

By certain cerebral-physiological experiments in connection with the treat-
ment of epileptics it has been demonstrated that an improvement arises when
the connecting »threads« between the right and the left cerebral hemisphere are
cut. Besides, by these experiments it was possible to obtain an insight in the
function of such a »split brain«. - A visual impression was led through the left
eye, which is connected with the right cerebral hemisphere. After that the person
of the experiment was asked, what he saw; however, as the right cerebral hemi-
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sphere cannot speak, and the left one does not know what the right one has seen,
the person talks nonsense, while the right hemisphere makes the person shake
his head. If] then, a visual impression was led through the right eye to the left ce-
rebral hemisphere, the person was able to answer, but his answer was often quite
hasty and rash.

It 1s now possible to conceive reality in two completely different ways. We
may look upon our senses as a camera and our consciousness as a film strip, cur-
rently reflecting objects in reality. However, we may also invert this model and
consider our consciousness as a film projector, projecting our impressions on a
large screen, which we then may call reality.

In the former way of considering reality we could regard our cognition as »ob-
jective, i.e. valid to all human beings, who would therefore so to speak see the
same pictures and call them the same names. This was the ideal of the theory of
cognition named »logical empiricism« or »positivisme, because it conceived rea-
lity as something preexisting, which could be depicted and described unambi-
guously truly or falsely. And this was the very purpose of the theory, which in-
tended to separate science from politics and religion.

And here we touch the very crux of the matter. If we do not look upon reality
as something preexisting, but as something created by the individuals »project-
ing« their impressions out into the surrounding world, there will be no difference
between dream and reality, and between fiction and reality.

The German idealism in the first half of the last century thought in fact that
cognition had this »creative« character. In the romantic poetry, which was a fur-
ther development of this idealism, it is the poet, who creates reality by virtue of
his genius. The Danish romantic poet Adam Oehlenschliger’s Alladin is the
cheerful son of nature, who makes reality conform to his wishes by means of his
magic lamp.

The subjectivity becomes the truth, as it was later said by the Danish philo-
sopher Seren Kierkegaard. Thus, the truth is not objective - as assumed by posi-
tivism in its theory of reflection - in as much as it (i.e. the truth) depends on the
person, who looks at it.

This dissension was a contributory cause to the youth revolt at the end of the
1960s. In the post-war era there had been a tendency to accept life as it was, be-
cause it was important to re-establish the societies after the destructions of the
war. Thus, there was an inclination to consider economic growth as the crucial
and almost »objective« value in life, so that the object of politics and human acti-
vity as a whole had to be to increase the prosperity in society. Consequently,
there was a tendency to conceive our acts as more or less »appropriate« without
further precision.
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Then a so-called »critical« science called in question the assumption that mate-
rial values and economic growth alone were self-evident truths. The German-
American sociologist Herbert Marcuse spoke of »the one-dimensional human
being« and emphasized that »the whole human being« consists of feeling as well
as intelligence. Freedom, he said, is more important than material goods; there-
fore, the essential thing is to organize the society in such a way that oppression is
eradicated. As the Capitalist system in his opinion was an oppressing system,
because it subordinated human beings to the material production, he argued in
favour of a new Marxism, which by the abolition of private property of the means
of production would free human beings from the oppression of production, as it
was possible now to adapt production to the simple needs of human beings.

It is quite understandable that such a theory had an enormous influence on a
generation of young people, who had never been in want, and who had never
known the horrors of war and the Nazist and Communist tyrannies with their
total control of the human consciousness.

They represented a generation of young people, who had received a good edu-
cation on the one hand, but was taught, in accordance with the theory of motiva-
tion, to make demands on the methods of the school on the other. It was not the
pupils’ fault, if they had not learnt enough; the teachers were to blame, because
they had not been capable of motivating the pupils sufficiently. The main
thing was no longer to achieve what you may call »concrete knowledge«, but to
be able to »understand« the coherence in things. Consequently, the separation
of the subject matters was abolished; subjects like history, geography, biology
and so on were replaced by »social studies«, «natural studies«, and »general stu-
dies«; »project work« and »group work« were meant to »activate« the pupils and
to make them understand the importance of »co-operation«. In the subject »Dan-
ish« it was found to be more important to stimulate an oral delivery than to de-
velop a correct spelling and punctuation.

By giving a higher priority to understanding and motivation than to know-
ledge and the performance of the individual, this kind of schooling will naturally
displace the pupils’ self-knowledge and make them place the responsibility on
the »systemg, i.e. the school system, the social system. A »critical« attitude,
which is a consequence of the tendency to make a maximum of demands on oth-
ers and a minimum on oneself, will easily develop into a general dissatisfaction,
if it goes together with a decreasing actual understanding of reality and the func-
tioning of natural and social laws.

And this wasjust the case, as in the first place the technical as well as the social
development had created completely new and complicated mechanisms, which
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were difficult to deal with; secondly the school system did no longer qualify the
pupils to understand these coherences.

Thus, the protest against a materialistic attitude and authoritarian and op-
pressing institutions - which were imputed to the older generation by the young
people - assumed the form of a »criticism« of a »positivist« theory of science.
This theory was said to be conservative and »reactionary«, because it did not go
beyond »describing« the positively given reality. The older generation only
asked: how? and not: why?, or rather: why not?, i.e. why are things - especially
social conditions - as they are, and why aren’t they organized in another way?

Therefore, science and consequently our whole cognition were claimed to be
»political«. »Positivisme, 1.e. the theory of reflection, is reactionary, whereas
»critical scienceg, i.e. the theory of projection, is revolutionary and liberating.
Thus, it lay near at hand for those young people to consider all acts with the pur-
pose of changing society as »scientific«.

»Action research« was a new idea, which consisted in making the population
conscious, i.e. change its consciousness, so that it »realized« that the right thing
to do was to change society in a »liberating« direction. According to »New
Marxisme« it could be proved scientifically that Socialism would necessarily oc-
cur when the oppressing character of private property was abolished, and that
the consciousness reflects the material system of production in society. Never-
theless the supporters of this theory found that they had to further this develop-
ment by influencing the consciousness of the population in this direction by
means of different actions.

Of great importance was the new mass medium, which during the 1960s had
made its entry into most homes. TV brought pictures of »reality« directly into
people’s homes, and so to speak turned reality into pictures, into films. Itis a
question whether it was the youth revolt that deliberately exploited the ability
and limitation of the TV-medium to transform reality into pictures, or whether
it was the very conditions of the TV-medium that led to an extremely close cov-
erage of these »actions«.

At any rate it is quite obvious that it was the fortunate meeting of incidence
and possibility that conditioned the success of the youth revolt as well as of TV.
Very quickly it was learnt how to arrange a »happening«or a »pseudo-event, i.e.
something that did not really take place, but has been arranged for the sake of
TV. Just as the consciousness according to the theory of projection cannot
distinguish between fiction and reality, the TV-medium cannot distinguish be-
tween real events and »pseudo-events«. The arranged reality has just as much
reality as has the »real« one. »Active report« and »engaged journalism«have be-
come the ideals of a new generation of journalists.
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However, the reasoning goes further than that. »News« is in principle some-
thing that takes place where journalists are present, i.e. journalists who are in a
position to write and publish what they see. In the areas of the world, which are
not covered by journalists, there will consequently be no »news, just as Ame-
rica did not exist for the Europeans, until it was »discovered« by Columbus.

In practice this means that nothing happens in the politically uninteresting
parts of the world, whereas a lot of things happens, where the journalists are pre-
sent beforehand owing to considerable political problems. For instance the Viet-
nam War and the crises in the Middle East (respectively) was and is covered
very closely by the world press; this is the reason why many more things take
place here, which do not take place elsewhere, because the press is not present
beforehand.

In two of his latest novels the German author Heinrich Boll has dealt with the
cruel inclination of the press to create human tragedies in a good cause. This
may happen, when the private life of chance persons becomes a public matter,
because the press and the police as a precaution supervise or protect certain per-
sons or groups. In his latest book: »Fiirsorgliche Belagerung«, a woman neigh-
bour of a family being protected by the police gets her affair with another man
than her husband disclosed, when the police investigates her friend’s »suspi-
cious« conduct. The result is that the lives of three persons are ruined. - In the
other book: »Die verlorene Ehre der Katharina Blumg, it is also a stray
acquaintance with a wanted terrorist that arouses the unwanted interest of the
press and the police.

Here we touch on an essential point: our cognition of »reality« depends on the
fact that somebody is present, who can show or tell what is going on. This will
necessarily result in a distortion of the proportions, owing to our »interest« in
knowing something. If there are no journalists present we shall not be informed,
but if there for some reason happens to be journalistsin the vicinity, we shall hear
quite a lot which does not have anything to do with the reason why they are pre-
sent.

However, there is also another side of the matter. If the press has no access or
is not allowed to say what it wants, we shall not be informed either, even if we
might be interested, and in case we hear anything, the information will be faked.

Forinstance we received a steady flow of words and picture from the Vietnam
War, in fact we heard and saw so much that it is seriously claimed that TV is to
thank or blame for the defeat of the USA in Vietnam, as a democracy cannot
fight wars before open TV-cameras. However, we do not receive any informa-
tion from the war in Afghanistan, and if we do, it will be heavily censored words
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and pictures reflecting the rulers’ interest in concealing »reality, if it does not
suit them.

The press has therefore been called the fourth power of state besides the legis-
lative, the executive, and the judicial power, because it - by spreading information
and opinions - enables the authorities to perform their tasks. This is the reason
why freedom of the press in a democracy is extremely important, whereas it is
inadmissible in a dictatorship. Freedom of the press and democracy are the
counterparts of the »theory of reflection«, inasmuch as the press ideally takes
care of the collection and publishing of information about »reality«, so that the
population is able to size up »reality« and in so doing influence their politicians.
Censorship of the press and dictatorship are on the other hand the counterparts
of the »theory of projection«, inasmuch as it is the rulers’ picture of »reality«,
which is projected out into society. In ademocracy the people elects new leaders,
if they lose the people’s confidence, whereas in a dictatorship - Bertold Brecht
said - the leaders if so elect a new people. By this he ironically meant that the
population’s consciousness is (deliberately) changed by means of the press and
the police.

Thus, it is true that our cognition is dependent on interests, inasmuch as in a
democracy we only hear about the things, which somebody takes an interest in
investigating and telling about, and inasmuch as in a dictatorship we hear only
about the things, which the rulers take an interest in telling about. However, it is
true that also in a democracy the media may be abused by journalists, who for
political or personal reasons are interested in telling or concealing a story or in
representing it in a distorted way. Finally, it is also possible - by exploiting the
knowledge of the conditions of the press and TV - to make a piece of »news,
whose only purpose is to force the press to devote its time to a certain case. The
hunger strikes in prisons in Northern Ireland were a cruel example of this stra-
tegy; another way to attract the attention of the pressis to seize hostages, a meth-
od which is used very often nowadays and all over the world.

However, for a moment we have to return to the linguistic treatment of reality,
for even the TV-medium is dependent on texts and commentaries; if it had not
been for the texts and commentaries the camera lens and its perspectives would
alone be decisive of the »reality« that we see on TV. However, there is an import-
ant fundamental difference between the linguistic description and the pure pic-
torial influence of our consciousness: the linguistic description is worked up in
the left cerebral hemisphere, whereas the pictures directly influence the right
passive cerebral hemisphere.

In the USA some investigations have been made of the function and influence
of the TV-medium on the American social life. These investigations seem to prove
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that the TV-medium is well suited for advertising and for political and similar
influence. A message can easily be brought into our consciousness: by sending a
series of pictures into the right - uncritical - cerebral hemisphere and at the same
time cut off the intellectual and linguistic working up - either by sending the pic-
tures in very short moments or by diverting people’s attention by irrelevant talk.

In fact, it has been demonstrated that quite a number of children - especially
from the most unfavourable environments - is sent to school almost without a
language, as they have spent most of their childhood watching TV; pictures
have been sent directly into their non-linguistic right hemisphere, while the lin-
guistic left hemisphere has literally been on a holiday. Before the TV-medium
was introduced children had to take care of their own entertainment either
through activity and play or through reading. - In both cases they would have to
use the language, which demands an active and critical thinking. Unfortunately,
this situation has in the post-war era been replaced by a passive, nonlinguistic
and thus unthinking entertainment, which leaves the children as robots without
a language.

And here we face the greatest danger to education in the future and thus to de-
mocracy, which demands a high educational level.” Thus, the fact is that the
TV-medium in itself - i.e. whatever the intention - creates an inclination to pas-
sivity and especially to a weakening of the development of the faculty of speech.
Consequently, the language becomes poor, inaccurate and crude; for instance
the language of the media seems to lack the sense of proportions.

Itis a bad thing not being able to express one’s thoughts quite clearly, because
- as the Swedish poet Esaias Tegnér said more than 100 years ago - obscure
speaking is due to obscure thinking. Or, in other words, if you have lost the abil-
ity to speak or express yourself precisely, you will not be able to think clearly.
And if you cannot think clearly, you cannot act rationally.

A population only being accustomed to watching pictures instead of using its
language and intelligence will be more than usually inclined to turn its criticism
into general discontent or violence. The fact is that violence starts where the
talking ends, and the treshold of tolerance will grow still lower, in case we pas-
sively allow TV and the so-called »audio-visual«aids and similar modern peda-
gogics to replace the linguistic analysis and criticism. You may go so far as to say
that only what you yourself have set down in writing is correctly understood.

Forreality must - as already mentioned - be described, whether we believe in it
or not. Even though it exists already - as we seem to think, when we hit our heads
against a wall - it has to be translated into words and concepts, before it can be
understood by the computer of the human brain. It (i.e. reality) cannot be re-
ceived, untilit has been translated into the language, to which the brain is coded.
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If this is not the case, it will go directly into the right cerebral hemisphere, where
it is stowed away without further working up. If the thinking, i.e. the computer
system of our consciousness, shall be able to work up, screen, and criticize our
sense data, these have to be described, and preferably as precisely as possible;
otherwise the action programme will not have the desired effect, i.e. lead to the
desired ends with the smallest possible number of mistakes.

Indeed, the language is not just an objective tool translating sense data into
electric impulses like TV-signals. It follows from what has been written above
that the language is active; when you »describe« reality, you also create it to a
certain degree. Just as God named the things and in doing so said something
about their »nature«, we also put something of ourselves into the things, when
we name them. For instance the very same person may be called a »patriot« by
some people and a »terrorist« by other people. The hunger strikes in Northern
Ireland is for instance in a sense a dispute about mere words, as the imprisoned
members of the IRA want to be considered as political prisoners, whereas the
British authorities treat them like ordinary criminals.

Our political, religious, cultural, and esthetic evaluations will necessarily be
reflected in the concepts that we use about the things, and this is also true of our
general needs and interests. A »table« is for instance an appliance to put things
on, while a »chair« is an appliance to sit on. Those, who have read Jonathan
Swift’s book »Gulliver’s travels«, will remember the comic situation, when hav-
ing tied Gulliver the Lilliputs begin to search his pockets and for instance de-
scribe a tobacco jar and a pistol, although they do not know the concepts: snuff-
ing and shooting.

In fact there are no »pipes« and »matches« in »reality«, the same is true of
»horses« and »cows«, »woods«, »trees«, »tables« or »chairs«. However, there are
some objects, animals, and constructions that we »call« these names, by means
of which we are able to think over and talk about such things. They are trans-
lated into »general concepts«, which are abstractions from reality, like the figures
between 0 and 10, and which therefore can be received by the computer of the
brain, which is coded with those »concepts« in the same way as the calculating
machine is coded with figures.

The concepts, of which the language consists, are thus the elements, of which
the thinking consists. The left cerebral hemisphere is, as mentioned, meant to
make the intellectual and linguistic working up of reality, while the right one
popularly perceives picture and screens the proposals for understanding and
action, which are the results of the process of thought.

Thus, our whole process of cognition is »linguistic«, in the sense that we can-
not consider anything that is not translated into language. Therefore, we must
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conclude that »reality« exists and does not exist. There is an infinity of things
and powers in the universe, and it would be foolish to confuse fantasy with re-
ality. This was exactly what the Danish author Hans Egede Schack described in
the first modern Danish novel: »Phantasterne« (= The Fantasts) (1857).

However, it is true that we create our life partly by naming it and by con-
sidering it. - As language is the condition of human culture, it is consequently
very important that we develop and preserve the language that we have gotasa
precious tool, which should be »sharpened« instead of being »blunted«. We must
realize that our language is not »objective«, but is coloured by our interests and
our needs. On the other hand, our language will lose its value as a means of com-
munication, if we do not endeavour as far as possible to use the words in the
same meaning. In case of disagreement about the realities we should not conceal
it - either consciously or unconsciously - by means of vague and unprecise lan-
guage; instead we should make clear the disagreement by analysing the different
meanings of the words.

If we do not insist on the precision in our language, we shall become either
executioners or victims in the struggle for souls, taking place on the political, re-
ligious and cultural market of opinions. And in case the linguistic consciousness
1s replaced by a world of pictures, like the one on TV, there is a danger that people
will lose their language some time in the future. If this happened they would
be defenceless against all those, who for commercial, political or religious rea-
sons intend to make »reality« look in a certain way. This reality would go direct-
ly into their right cerebral hemisphere, without leaving them any chance of self-
defence.

What young people of today should be told is: Beware of the language. Beware
of the »reality«, which is presented to you by the written and especially by the
electronic media. In any case this »reality« consists of more or less haphazard
»segments« of reality, which are a result of a series of random choices and choices
based on interests. The reality being presented is therefore »fragmentary; i.e.
incoherent and without proportions. Particularly the TV-medium is inclined to
choose photogenic, dramatic and personal events, so that the abstract co-
herence, the undramatic normal state and the general social perspective are sup-
erseded.

This being so the already existing difficulty in understanding the complicated
reality will be intensified and give rise to »frustration, i.e. powerlessness, ag-
gression, and violence or passivity. Nowadays we see many examples of frustra-
tion, for instance criminality, terrorism, protest-movements, protest-parties and
various kinds of action on the one hand, and drug addiction, hippy movements
and a romanticizing of the rural life and so on on the other.
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I suppose, many of these features, which form a part of the development since
the 1960s, are positive, but many are absolutely negative. And they are not con-
nected only with the development in the mass media and our description of re-
ality, but neither are they unaffected by these things. We cannot reverse the de-
velopment and return to the secure reality of the past. However, we may try - by
cultivating our language and critical sense - to reduce the damaging conse-
quences of the electronic media and the popular press, when they appeal to our
lowest instincts.

In fact the human being is not as bad as people think, and not at all as bad as
its reputation.

Notes

1) Karl Larenz’ philosophical strive in his philosophy of science has always been the at-
tempt to bridge »positivism« and »phenomenology«. He has stressed the predomi-
nant importance of valuations within legal science and legal practice (Methodenlehre
der Rechtswissenschalft, 4. Aufl. 1979, p. 193). He has emphasized that description of
the circumstances of the concrete case as well as interpretation of the legal rules de-
pend on valuations, and that the judicial decision is therefore the result of a decision
and not of a logical deduction (loc.cit. Chap. 3 and 4-5). He refers primarily to the
»open« character of the »type concept« (loc.cit. Chap. 6), but stresses that the valua-
tions must not go beyond the framework of the »positive legal system«; on the other
hand, however, the legal principles are a part of »positive law, as they are the result
of the cultural development within a given political reality (loc.cit. Chap. 6, and
Richtiges Recht, 1979, p. 174 ff.).

On all these essential points I agree with Karl Larenz (see Recht und Gesellschalft,
1970; Vertrag und Recht, 1968, p. 90 ff., p. 111 ff.;; Typologie und Realismus, in:
Nachrichten der Akademie der Wissenschaften in Géttingen, 1971; Norm und Wirk-

lichkeit, in: Rechtstheorie, 1971, p. 1 fI.; Values in Law, 1978, p. 9F., p. 29 ff., p. 135

ff., and p. 151 ff. (p. 168)).

This article - dealing with the fundamental problems of cognition and description of
»reality« - therefore belongs naturally in a festschrift in honour of Karl Larenz.

2) See Stig Jorgensen, Norm und Wirklichkeit (loc.cit. note 1), in: Rechtstheorie, 1971,
p- 1-16; Ideology and Science, in: Scandinavian Studies in Law, 18, 1974, p. 87-107,
(Valuesin Law, 1978, p. 9ff., and p. 151-176); On Meaning, Opinion and Argumen-
tation, in: Peczenik, A. - Uusitalo (Eds.), Reasoning on Legal Reasoning, 1979, p.87-
94; Hermeneutik und Auslegung, in: Rechtstheorie, 1978, p. 63-72; Law and Society,
1972, Chap. 1 and 4.

3) See to the following, Det lerde Selskabs Publikationsserie, Ny Serie (Ed.: Stig Jer-
gensen) No. 2: Sprog og virkelighed (= Language and Reality), 1972; No. 3: Ideologi
og videnskab (= Ideology and Science), 1973; and No. 7-8: Symmetri i videnska-
berne (= Symmetry in the Sciences}, 1975.

4) See Stig Jorgensen, Demokratiets dilemma (= The Dilemma of Democracy) (12 pa-
pers), 1981.
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Basic Norm and Paradox

I. Introduction

The purpose of this article is to ease the discussion of »the basic norm« having
Hans Kelsen’s legal philosophy as a starting point, and to show that jurists in
other spheres have solved problems of the same kind without much difficulty. I
shall try to prove that the problem of the basic norm - which Kelsen originally
realized - is a logical problem (the theory of condition), but by changing his
theory (the theory of fiction) later on Kelsen showed that he had attached a
greater importance to the basic norm than one might have expected.

Kelsen’s merits were that in continuation of Kant and the logical positivistic
theory of science he clarified the epistemological separation of the world of re-
ality, which is ruled by the law of causation and the consequent necessity, and the
world of norms, which is ruled by the principle of liberty and the consequent re-
sponsibility. He maintained therefore that it is impossible to come from »is« to
»ought« and that the norms, including the legal norms as well, cannot be derived
from reality but must be »imputated under« a higher norm. In order to avoid an
infinite regress Kelsen introduced a »basic norm« being superior to the constitu-
tion and the legal system."

My point is that Kelsen’s logical condition has a function which goes beyond
the logical - or tautological - one, on which any logical system is based. It has
like the grounds legitimating natural law in superior material principles of value
also a legitimating function which as mentioned above appears especially in
Kelsen’s later change of the status of the basic norm into a »fiction«.?

It is my opinion that the later debate has been fixed on this extra-systematic
function oflegitimation and thus has been concentrated on the status of these ex-
ternal factors, the logical aspect being relegated to the background. In this re-
spect it is interesting that Herbert Hart who originally formulated a general
theory about the open character of ideas and concepts and especially legal con-
cepts: their »defeasibility« which contained the key to the understanding of the
logical status of »the basic norm« as a tautological condition, later on rejected

27



this conception and adopted Kelsen’s theory of basic norm, giving the basic
norm (rule of recognition) an empiric status, which was no improvement in my
opinion.”

As mentioned, jurists are familiar with tautological grounds since for instance
it does not normally disturb them both making the concept of »unlawful«a con-
dition of a sanction and conditioning it by the sanction. Alf Ross has actually
wanted to regard the idea of rights as a »tool of representation« which connects a
»legal fact« with a »legal consequence«.?

In the following I shall try to explain in detail the logical coherence between
the idea of the basic norm, the paradox problem, and the general conceptual
analysis. From a common-sense assumption that contradictions in the thinking
are due to semantic circumstances, or to be more explicit, inaccuracies or uncer-
tainties in the linguistic wording, I shall begin with some clear examples of such
semantic errors and I shall then indicate that the errors have a more fundamen-
tal background in the open character of the language and that the solution of the

problems therefore must be found along these lines.

II. Logic, Semantics and Paradox
The Dano-Norwegian Professor Ludvig Holberg (1684-1754) whose first work

published was a textbook of natural law in the manners of the time® satirized in
a number of literary juvenile works the religious, political, and cultural ortho-
doxy of that time. In one of his comedies, Erasmus Montanus, Holberg takes it
out on the scholastic method of science which ruled the universities right up to
the 18th century.®

During a stay in his home village Erasmus Montanus, a young and ridiculous
student, impresses and terrorizes his family and his friends with his false syllo-
gisms. One of the tragi-comic culminations of the play occurs when he in the

following way proves that his mother is a stone:

A stone cannot fly
mother Karen cannot fly
ergo mother Karen is a stone,

a proof which naturally leads to both sorrow and anger. It does not get better
when he proves that the parish clerk is a cock:

A cock can crow
the parish clerk can crow
ergo the parish clerk is a cock
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since it makes the village get angry with him when the stupid parish clerk gets
the sympathy of the villagers by defending the obvious truth that the earth is flat
as a pancake and not - as claimed by Erasmus - round like a ball.

With this loose introduction to the analysis of an important legal theoretical
problem I wish to draw attention to the risks of logic. Of course no scientist would
commit the above-mentioned fatal errors when applying the laws of logic. But
nevertheless it is not quite superfluous to draw attention to the semantic prob-
lems of logic.

Paradoxes” may be apparent contradictions, i.e. a logical structure, which
seems to force us to assume opposite things.

The classic wording is the Crete Epimenides’ paradox: »All Cretes lie«. He
either speaks the truth and then he is lying, or he lies and then he is speaking the
truth! Paradoxes can be reduced to the well-known wording:

»This sentence is false«!

or with a bitter-sweet twist in the stately declaration on the title page of a biblio-
graphical work: (

»This book contains no mispirnts«!

However, the latter sentence points out the dissolution of the paradox indicating
the semantic ambiguity which is in other cases hidden in the apparently very
clear words and ideas.

Inother casesitis just as clear according to the coherence that the paradoxical
wording is due to the fact that keywords are used in different meanings. When
for instance it says in the Danish translation of the New Testament (Matthew,
Chap. 16, v. 25):

»For the one who will save his life shall lose it; but the one who loses his life shall
save 1t.«

There is no doubt that »life« means »physical life« and »eternal life«, respectively.
Itis actually explained (Matthew, Chap. 13, v. 11-13) that parables are necessary
to explain the deepest meaning of the teaching to those who are not already
seeing.

It is also clear that Holberg’s above-mentioned syllogisms are false because
they offend against the rules of logical conclusions partly by inferring from nega-
tive premisses partly by changing subject and predicate. From the sentence:
»You castigate the one you love« we cannot infer that we love all the ones we hit.
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Ever since Aristotle it has been known that certain logical conclusions can be
drawn only from universals which are defined unambiguously and that you
cannot deduce more from these than you have already read into them. Conse-
quently you can with certainty move down (deductively) or up (inductively) ina
logical system. On the other hand you cannot in that way give the grounds for
the first fundamental premiss which is provided by another method than the ra-
tional one; it is set (arbitrarily) by means of the ability which Aristotle calls nous,
and Kant later on called intuition.

Naturally, a logical system cannot be based on logic, i.e. by means of argu-
ments which are taken within the framework of the system. It would be an error
of category (a confusion of different logical categories) ifit was tried to do so. On
the other hand it would also be an error of category to base or justify a logical
system on arguments outside this system. Any logical system is autonomous so
to speak, and cannot have, nor does it need any internal or external grounds or
»legitimation«.

On the other hand itis also clear that a logical system only allows certain con-
clusions because it is a linguistic conceptual system. This was the reason why
Descartes limited science to the world of thought. Certainty is however obtained
at the expense of the attachment to reality since in the world of reality nothing
happens with certainty but only with probability. Even Aristotle was aware of
the dualism between language and reality (analytika priort and posteriori)
meaning, however, that it was possible to establish a connection since ideas in
his opinion were characteristics of the things in reality. It was therefore import-
ant to find out »the nature« of things, i.e. the ideal state for which the things
were striving.

ITI. Theory of Science

However, Hume and Kant disposed of this metaphysics definitively and main-
tained categorically that laws of nature cannot be proved but only made probable
and that the values are not characteristics of the things either. Thus it is not poss-
ible to come from an »is« to an »ought«. As we know Kant’s solution of this di-
lemma was to presume that, i.a. the law of causation was a necessary condition of
cognition for the external world and that the free will was a necessary condition
of responsibility for the internal world.

In our century logical empiricism has revived this theory of cognition and
made the experience a criterion of truth. If something that corresponds to the lin-
guistic expression is found in the world of experience it is true; otherwise it is
false. It is clear that you cannot compare a linguistic conception with an unlin-
guistic reality just like that. Thus the reality which is to verify a linguistic express-
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ion must first be gualified in the same system of language. The are no insuper-
able difficulties in such a refined theory of correspondance. According to its own rules
the same system of language, which is the criterion of truth according to a theory
of coherence, can be used for a description of the reality which can then be com-
pared with the statement to be verified.

The price of treating reality scientifically or in other words: attaching science
to reality - which must probably be the purpose of science if it is to be of any use -
is our acceptance of the varying degrees of subjectivity that a description of re-
ality governed by human purposes and interests necessarily implies.® The fact
that man’s thoughts practically correspond to reality is in principle arbitrary,
but probably not accidental, man (and thus his thought) being a part of the re-
ality that is structuralized by the thought.

Logical empiricism also accepted Kant’s other axiom: that »ought« cannot
be interred from »is«. The »tied« world of facts and legalities belongs to another
category than the »free« world of actions and responsibility. Itis beyond the pur-
pose of this paper to show that this, in principle, right assumption need not have
disastrous consequences for the rationality of judicial decisions and decisions in
general. There is nothing to prevent us from assuming that the rational process -
leading to the final syllogism, in which the decision can be described as a logical
inference from the rule of law: If p then q (p> q) and description of legal facts: »p«
to the legal consequence »q« - is corresponded by an empiric psychological pro-
cess of thought, of which 1.a. an experience of duty and validity corresponding

the linguistic description forms part.”

IV. Dissolution of the Paradox

If we return to the starting point, the logical paradox, it is now possible to see
that the apparent contradiction may be due to other semantic problems than the
very simple ones, which we have been considering. We must not forget that logic
only says something true about reality if the premisses are true in relation to re-
ality, and if there is a complete or perhaps a certain limited identity in the subject
of the sentences. The question here is, 1.a. whether the paradox of the liar is due
only to an imprecise description.

At any rate that is the way in which it is tried to dissolve the paradox. When a
Crete says that all Cretes lie it is possible to understand the situation in such a
way that the person speaking acts on the general phrase: all those present ex-
cepted. In other words: The one who speaks is not speaking about himself even
though the sentence might give us that impression. When he says: »all«, he
means in other words, »all« except me, at least in this sentence.'” In the same
way J. C. Hicks (note 7, p. 278) dissolves the paradox about Achilles and the tor-
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toise. He (Achilles) will never catch up with the hundred meters’ start of the tor-
toise even ifhe runs ten times as fast because the tortoise will always be ahead ac-
cording to the series 100+10+1+0,1+0,01 ..... which never ends. In the first
case »never« means something temporal but not in the other case; here it refers to
the number of links in the series and not to the sum or the distance.

Another objection against the liar paradox is often used, namely that a sen-
tence cannot be about itself. Alf Ross maintained that on these grounds section
88 of the Danish Constitution dealing with the procedure of constitutional
amendments cannot be a part of the constitution.'” Others have seen the same
problem in the English theory of the sources of law: Partly the rule that Parlia-
ment can pass anything, partly the rule that the courts of law are bound by their
previous decisions.

Say can Parliament restrict its own competence by deciding that a given Stat-
ute is to be unchangeable? Say could the House of Lords by means of its Prac-
tice Statement of July 26th 1966 decide that it would no longer be bound by its
previous decision?

In all three examples the linguistic expressions contain the same logical struc-
ture which is apparently either self-contradictory or self-referring. Therefore the
solution must in all cases be found in the same analysis which dissolves the logi-
cal dilemma or shows that the sentences, being about themselves, are not com-
pletely empty.

In the discussion about section 88 of the Danish Constitution the late professor
of philosophy and logic at the University of Aarhus, Niels Egmont Christensen,
stated as opposed to Alf Ross that section 88 is not only self-referring, but refers to
the whole Danish Constitution and is therefore also about itself, but only to an
insignificant extent and accidentally so to speak. The rule of amendment, he
says, is therefore far from empty and from a common-sense point of view there is
therefore no reason to draw the absurd conclusion that the rule of amendment is
not a part of the Danish Constitution.'? By using Russell’s argument it would
also be possible to get out of the dilemma by drawing attention to the semantic
difference between the type of rules which are rules in the proper sense of the
word, and the type of rules which are rules of competence. Therefore an omnip-
otent Parliament cannot decide that its statutes are to be unchangeable, and
therefore on the other hand, a court creating precedents cannot decide that its
decisions in the future are not to be binding for itself.

Indeed there must be a supposition that logical inferences being in defiance of
common sense are the result of a semantic error in the apparently identical lin-
guistic expressions. Until his death the above-mentioned Niels Egmont Chri-
stensen worked at an interesting project, namely to prove that even the totally
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formal mathematical logic was illogical because of a till then overlooked dif-
ference in the sense of the sign of »or« (v) which could be either »strong, i.e.
containing an exclusive alternative (»it is either raining or not«) or »weak; i.e.
not containing a clear alternative (»it is either raining or New York is a big city«).
Only in the former case is it possible to draw true logical conclusions whereas in
the latter there is a possibility of falling into fallacies.'”

Unfortunately the writer’s theory was not discussed internationally before he
died so that he might have arrived at a certain knowledge of whether his theory
about these fundamental semantic weaknesses of the formal logic was valid. But
at the first glance it seems plausible to a non-expert that there may be such an ex-
planation of certain dilemmas in logic though this analysis cannot explain all of
them. Niels Egmont Christensen also drew attention to the fact that the diffi-
culties of the general logic of truth did not always touch the normative logic
which is not attached to reality in the same way.'?

V. Tautology and »Defeasibility«

In other branches of law we are familiar with the logical problems which make
»the problem of the basic norm« look so awe-inspiring, especially because great
personalities like Hans Kelsen, H. L. A. Hart, and Alf Ross have been affected
by this and fought their ways to solutions which seem forced, and besides, are dif-
ferent. On the other hand it is also with a certain hesitation that one presents
one’s own simple analysis which makes the problem a hackneyed problem that
the jurists have been living with in so many other spheres. It is my opinion that
one shall not look for the reasons for the validity of law in cases outside the legal
system neither in a higher value like natural law (God, sense, intuition)'?, in the

»basic norm« of Hans Kelsen whether it is called a »logical condition«'®

ora
»fiction«'”, in a feeling of obligation or other psycho-social circumstances like
the realistic theories of for instance Alf Ross'® nor in a »rule of recognition« mean-
ing a social fact like in Herbert Hart.'?

Hans Kelsen and Herbert Hart agree that an »obligation« is a special logical
category which differs from the feelings and the behaviour which correspond
with the »duty« in the real world. A duty can therefore not be »derived« from a
fact, but can, as Kelsen points out, only be derived from a norm which can only
be derived from a higher norm.” In Kelsen’s first interpretation of the basic
norm of the pure theory of law, it 1s almost as a »logical condition« in Kant’s way
whereas his later reinterpretation into a »fiction« was not any step forward (in
my opinion).?" Towards Ross Hart normally maintains that »obligation« is a
logical category separated from the binding consciousness, however, he ends up
with identifying the »basic norm« (rule of recognition) as something social or
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political, i.e. custom, constitution and Parliament, revolution, etc.?® Hart him-
self has described his theory as a kind of »descriptive sociology«, especially he
wants to reject any validity based on natural law and to maintain a legal posi-
tivistic starting point in order to distinguish between law and morality.

The matteris, however, so simple that a system of duties can logically be based
only on itself and that the grounds therefore necessarily must be tautological. On
the other hand it is also a situation we know from other parts of the legal system.

In the teaching of the source of law it has been discussed whether the »meta-
legal« principles which underlie our legal system and governs out normative ar-
gumentation are a part of the legal system or not.” But in the dogmatic law as
well the problem is well-known. For instance it is - as mentioned above - well-
known in the law of torts and criminal law in Scandinavia that a sanction is at-
tached to an anlawful action which is defined in relation to the sanction. In the
law of contract it 1s normal to talk about promises as binding legal transactions
and still talk about invalid or non-binding promises. With an expression
borrowed from Herbert Hart it may be said that all legal conceptions are »defeas-
ible«, 1.e. must be understood with reservations which are a part of the legal sys-
tem as well.?¥

The example show that the jurists are used to working with the paradoxical
duality between validity and invalidity and between legal and extra legal norms
meaning that certain conceptions in certain respects are conceived as a part of
the system and in other respects are conceived as »metasystematic«. The contra-
diction is dissolved by the simple principle that logical systems must necessarily
be tautological.

VI. Norm and Reality

When is a legal system, i.e. considered as system, fundamentally changed?, or,
as formulated in the theory: When is the »basic norm« changed? is of course a
practically important question. It is, as Kelsen emphasized, especially revol-
utions which all at once change the basis of the »validity« of the legal system by
virtue of the change of the political system when the revolution has conquered,
with the result that the population obeys the new government voluntarily or in-
voluntarily. In recent times the development in Rhodesia has demonstrated that
this problem as well has an internal and an external perspective.?

After the secession of Rhodesia from the British Empire the legislation of the
new government was internally regarded as »valid« as the Rhodesian Supreme
Court adopted the statutes though two judges of the Supreme Court resigned;
whereas externally it was regarded as invalid by the British Empire.?® By re-
fusing to recognize the secession of Rhodesia in spite of the success of the revol-
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ution England made use of a legal or quasilegal argumentation in a political
struggle which, however, ended successfully at the final change to majority rule
through English agency.

The question is of course of great political, social and cultural importance, but
1t is just as clear that from a legal and legal-theoretical point of view it is a ques-
tion of limited importance. The question of the validity of the legal system is a
question of the existence of the system. When, why, and how the system was
established is in this respect without importance since the grounds of the system
can only be found within the system itself.

Another question of great practical interest for the »validity« of the legal sys-
tem is its »efficiency«. As we know, Kelsen claimed that together with the formal
validity of the legal system another claim on the rules of law must be made,
namely that they must be »effective«, sanctioned obligations.?”

Especially Alf Ross has criticized this confusion of a »purely« normative con-
ception of law with an idea of efficiency which is connected with (or is identical
with) the conception of the State. Ross operates with a dualistic legal idea, op-
erating on the one hand with a formal idea of validity which involves the existence
of legal duties and on the other with a real idea of being valid which assumes that
the rules of law are actually used. But Ross is in a way consistently a realist as he
identifies »validity« with the normative ideology of the judges.?®

Butagain we have to say that the question of the »efficiency« of its actual exist-
ence (»Geltung«) is a problem of another category than the »validity« of law.
And the ideas and the experiences of obligation of the citizens and the authori-
ties or their behaviour in accordance with these are also irrelevant compared to
the »existence« of law. I shall not take a decision on the ontological question
about the status of »existence« and about »validity« and »existence« which in
Kelsen may be of the same status.” On the other hand, a condition of a posi-
tivistic conception of law is to be able to regard at the same time the rules of law
as »existing« positive phenomena which can be made the subject of an external
description and as a normative obligation which from within may be made the
subject of a dogmatic-exegetic interpretation.”
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The Criteria of Quality in Legal Science

I. The Purpose of Science

The word »quality« has entered the Danish language through German or French
from the Latin »qualitas« derived from »qualis«, i.e. some sort of condition
according to Greek w0 L0 T 1M 0 derived from w0 L0 0 (70 L) with the
basic meaning, (i.e. to somewhere) heading for some place.

The lexical meaning of the word »quality« is in fact: nature, characteristic,
value. So »quality« is referring to the objective characteristics of things such as
weight, colour, shape, etc. which can be proved as well as to the values which are
not referring to the provable characteristics of things, but to the estimating per-
son’s feelings, attitudes and purposes of the thing. When we talk about »criteria
of quality«, we use the meaning last mentioned as expedient.

It is clear that an activity, including science, cannot be expedient or suitable
without a purpose or an intention. A human activity without a motive is just as
meaningless as an effect without a cause, says Schopenhauer. Actions must be
defined as acts of will as opposed to spontaneous and mechanically enforced
movements. But the motive need not be conscious since the act of will may have
been provoked by an unconscious purpose.

This necessary restraint of purpose of an activity is also indicated in the word
»method« which derives from the Greek p &€ T 0 d o 0, i.e. the way by
which (one reaches the goal). Scientific method is thus the criteria which must
be fulfilled in order to be able to talk about a scientific activity.

What is the purpose of science then? And what is the purpose of legal science?
As regards the first question it is not possible to get much closer than to state, in
general, that the purpose must be to increase our knowledge. It must be the way
= the method which delimits science from other ways by which we can increase
our knowledge. As opposed to the unsystematic and concrete collection of facts,
science 1s a systematic activity which generalizes its observations in accordance
with certain universals. The very first Greek science expressed its thoughts po-
etically by referring to the wish of finding the eternal in the changeable.
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But what is science? What does it mean that we know something, and that we
do not only wish or believe something? By this we presuppose the concept of
»truthe, since true knowledge is knowledge achieved by certain methods which
can be checked and reproduced.

I1. Idealism and Realism in Science”

In this connection two very different theories of cognition can be used: specula-
tion and empiricism. The rationalistic and idealistic sciences take their starting
point in the human thought since they from some fundamental assumptions
about the state of things are deducing their cognition which so to speak is projected
out into the reality which is then constituted. The empiric (realistic) science pre-
sumes that reality already exists so that the essential thing is to describe the
reality which is reflected by the human consciousness.

Thus the former theory of cognition is called the theory of projection achiev-
ing the maximum security by keeping itself within a well-defined system of
thought and language; on the other hand, »truthg, i.e. the accordance between
reality and consciousness, is doubtful. An empiric (realistic) science gives, on
the contrary, a much larger accordance between reality and consciousness,
whereas the security on the other hand is less, since it has been a generally ac-
cepted principle ever since David Hume’s and Immanuel Kant’s criticism of
cognition at the end of the 18th century that you cannot infer concrete obser-
vations from general legalities. In the same way you cannot infer a cognition
from a valuation.

During the latest generation the general theory of language and science has
emphasized the dilemma by referring to the autonomic character of the language
as being separated from the reality it is to describe. One of the consequences of
this knowledge has been drawn from the theory of coherence which maintains that
scientific statements can only be verified or falsified (made true or false) with ref-
erence to rules of correct language usage. The theory of correspondence has on the
contrary maintained that it is both necessary and possible to relate reality to a
statement, i.e. to verify or falsify the statement with reference to phenomena of
reality.

I11. Alf Ross’ Realistic Legal Science?

Logical positivism wrongly assumed that reality so to speak reflected itselfin the
consciousness and was thereby transformed into a linguistic expression which
could immediately be compared to reality in accordance with certain criteria of
measurement. As far as legal science is concerned, Alf Ross would point out a
»common judge’s ideology« as the criteria of law, for which reason he referred to the
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grounds of legal decisions as being the actual expression of the ideology. The cri-
terion of the truth in a statement about »existing Danish law« therefore had to be
the probability of the fact that the courts in a hypothetical case, where the rule of
law in question was tried, would arrive at a conclusion that was in accordance
with the contents of the sentence.

There are many uncertain elements in this theory. In the first place it is not
possible to prove the existence of a »common judge’s ideology« which like »jus-
tice« and »the general sense of justice« - which Alf Ross rejects as being unscien-
tific metaphysics - is a statement about the existence of a common legal ideology
for all judges; the very existence of dissents and contradictory judgments dem-
onstrates this fact. Secondly these »prognoses, i.e. statements of legal science
about future probable expressions of the judge’s ideology, are at the same time a
source of law. Thus the doctrine is not only partly self-verifying and like other so-
cial scientific prognoses part of the consciousness that is described, but it is also
prescribing as far as the doctrine is recognized as a legal source which it is express-
ly assumed to be in modern legal practice.

Noris it realistic to assume that legal science in fact makes this kind of calcula-
tion of probability. It is not only uncertain which probability is sufficient, but
this probability is by legal science based on an immediate description and inter-
pretation of the existing source of law material in accordance with »the legal
method« which the scientist masters just as well as the judges. In fact »the theory
of prognosis« is inspired by the Anglo-Saxon - especially the American - idea of
law where the judges are legal notabilities.

In addition to this Alf Ross had to regard both interpretations of the source of
law material and the judicial decision itself as an evaluating process in accord-
ance with his theory of legal science. Thus large parts of the dogmaticlegal science
(de sententia ferenda) became politics while the judicial decision was an actual
process of motivation and the grounds a later »facade legitimation«. The former
consequence was serious enough since the greater part of legal science - the
interpreting part - became unscientific; the latter was fatal since the only source
of information of knowledge about »existing Danish law«, viz. the judges’ feelings
of what they are obliged to do is in principle uncertain.

The decisive weakness in Ross’ legal theory, which also applies to the so-called
»Scandinavian realism« (or »the Uppsala School«), is, however, the presumption
that law must be understood as a »phenomenon of reality« in the external world,
i.e. either as behaviour or ideology by which legal science turns into sociology or
psychology. By this legal science prevents itself from describing and interpreting
an authoritative set of rules, or in other words the legal norms.
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IV. Legal Science as Interpreting Science”

By reducing our visual field to »existing law« in that (empirical) sense by stressing
the judges’ conception of law you prevent yourself from describing and interpret-
ing the norms which have validly become a part of Danish law according to the
principles of the sources of law - however, without being part of the judges’ con-
sciousness - and you prevent yourself from criticizing the judgments and the
grounds for the judgments which are in fact realized. The content of the prin-
ciples of the sources of law concerning the criteria of how valid Danish law comes
into existence is a historical and cultural matter.

It is easy enough to refer to the rules of the existing constitution concerning
the formation of statutes. This is, however, not sufficient at all since other forms
of material are recognized as legal (e.g. customary law, court practice, legal
science) just as there is an extensive consensus among the jurists concerning which
arguments are recognized as legal (de sententia ferenda, i.e. advice to the judges
and other people solving conflicts) and which are political (de lege ferenda, i.e.
advice to the legislature). In the Danish so-called »Christiania case« the Su-
preme Court thus rejected the reference of the High Court saying that »the free
city« was a »social experiment« and therefore a matter of Parliament which
ironically enough had referred the case to the courts of law, (Ugeskrift for Rets-
vasen (U) 1978.315), and in a comment on a judgment of the Supreme Court in
U 1984.284 (U 1984. B.49) it is said that an objective tort liability for damages
demands statutory authority.

It is clear that such rules of valid legal argumentation exist, but on the other
hand it is difficult to state their contents in a few words, among other things be-
cause they are different in different branches of law which are controlled by dif-
ferent legal principles and ideas. Among other things, criminal law is controlled
by the principle of legality, while the law of bankruptcy is dominated by the
principle of equality, public law by competing considerations of security and ef-
ficiency, the law of procedure by the principle of contradiction, and private law
by the principle of equivalence. Since the purpose of the rules of law is to regulate
the behaviour in society, both considerations of purpose and of consequence
play an essential part in the complicated set of rules of interpretation and argu-
mentation which has developed through the ages.

By this we have already demonstrated the very decisive weakness of the logico-
empirical theory of science: The belief that language and reality are immediately
comparable or in other words that the description can be objective. It was the
analytic and hermeneutic philosophy of language that drew attention to the inten-
tional character of the language which resulted in the fact that any description of

41



reality necessarily implicates an evaluation in the form of an interpretation and
a qualification of reality in connection with the system of language.

Therefore, when you deal with criteria of quality in legal science it is very im-
portant to understand that the object of legal science is not to make objective de-
scriptions of phenomena of reality, but to interpret an authoritative normative ma-
terial with the purpose of the norms as a basis. The purposes of these norms are to
regulate the social behaviour in accordance with a set of cultural and political
ideas and with an evaluation of the consequences of the different possibilities of in-
terpretation and their accordance with the purpose or purposes.

V. The Principles of Reality and Rationality”

The dogmatic legal science does therefore, in principle, not differ from the appli-
cation of the law. Both activities deal with the solution of legal disputes. The
practician solves real conflicts whereas the theorist takes a decision on hypo-
thetic conflicts; the practician must arrive at a decision whereas the theorist can
let the solution of a problem remain unsettled; the practician must probably con-
sider if his decision is consistent with earlier and later decisions in accordance
with »the nature of things« whereas it is the theorist’s main object to adapt his
solutions of the problems to systematic considerations which express the general
ideas and principles of the branch of law and aim at a consistency in accordance
with the principle of rationality.

The principle of rationality must necessarily be a superior principle in legal science
as it has been ever since the Glossatores in the Bolognian Middle Ages for the
first time tried to bring consistency and coherence into the traditional, out-
moded, and diffuse but authoritative (Roman) source material. If the principle
of rationality must be a superior principle in legal science it is not only because
the method of science as mentioned above, in general, must be systematic and gen-
eralizing, but because the principle of justice in the sense: that equal cases are
treated equally, is another way of expressing the conception of rule. That equal
cases are treated equally means that they must be treated in accordance with a
rule. The formal justice demands rules which enable man to predict the behaviour
of others and by that the consequences of his own actions. The material justice
depends on the contents of the rules which again partly depend on the special
ideas within the individual branch of law, partly on the existing cultural and
political situation.

But legal science must not only respect the principle of rationality but must
also recognize the principle of reality. This means that the legal scientist must
know the purpose and the function of the conditions of life in question - since it is
the purpose of the rules to regulate certain conditions of life - as mentioned above
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- and it is therefore impossible to interpret the rules without knowledge of that
reality.

However, the legal scientist cannot be content with having knowledge of a
special part of life. If the scientist shall be able to fit his branch into a larger sys-
tematic connection, he must have a superior knowledge not only of the whole legal
system, but also of the social conditions in general.

The person who deals with labour law must for instance be familiar with the
entire law of contracts in order to fit the solutions of the problems concerning la-
bour law into a perspective of the general law of contracts. Much insecurity and
ambiguity in the special law of contracts, especially the part which has been sub-
jected to a political administrative process of control, such as the law of tenancy,
the law of employment, etc., are due to the fact that the law of contracts has been
left to specialists who have not kept the connection to the general system of law.
The same applies to other branches of law such as the law of taxation, company
law, and environmental law in the widest sense.

That the systematic connection must be corrected in consideration of the devel-
opment of society is another aspect. The general idea of private law based on the
principle of will and freedom counteracts the modern idea of the Welfare-State
which modifies the principle of will not only with the interest of commerce and
the principle of objective interpretation, but also with the principle of equality
and the society’s protection of those who are in a weak strategic position. The de-
velopment of labour law is an example of the fact that actions, which are nor-
mally illegal, are accepted in certain respects when by means of collective force
the purpose is to protect the weak wage earners.

New branches of law detached from the traditional systematism have there-
fore arisen: environmental law and business law, including consumer purchases,
company law, maritime law, and law of tenancy with elements of both private
law and public law. Labour law arose as a completely new branch of law during
the first third of this century.

From the principle of rationality and reality follows that the mutual inspira-
tion between theory and legal practice is essential for the adaptation. Practice pro-
vides theory with information about the practical solutions of problems, and
theory provides practice with an analysis anhd a criticism of the adaptation of the
individual decisions to a general system of law and ideas.

VI. Legal Method”

In the society of today the knowledge of the legislation and administrative regu-
lations must, of course, be the primary basis of dogmatics since this production
of rules in the Constitution is stated as the primary source of law which must form
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the basis of the legal decision. Besides, no definite rules concerning the priority
of the remaining source material which may be quoted can be stated perhaps apart
from the fact that Supreme Court judgments have a high priority.

Neither are there any established rules which indicate to what extent the pre-
paratory work of statutes is decisive for the construction of the purpose of the law.
Itis not correct either to ascribe the purpose of the law the decisive impact on in-
terpretation. Among other things it is possible that the purpose cannot be achieved
through the rules of law.

However, the purpose must respect the linguistic word border, unless it is
shown that there is a mistake in the process of legislation which has happened
now and then. Systematism and other logical considerations must be respected as
well. On the other hand it must be borne in mind that conclusions by analogy
and contrast are normally logical methods of conclusions, but in reality an evalu-
ation of whether a rule of law is exhaustive or not, and that different rules of
presumption apply to different branches of law. While conclusions by analogy as
a principal rule are excluded in criminal law out of consideration for the legal se-
curity they are as a general rule allowed in the law of contract, at least as far as
the relationship between the parties is concerned.

Thus the criteria of quality of legal science partly coincide with the criteria of
the identification and interpretation of the existing source of law material in the
so-called »legal method«.

As Knud Illum once said, it is not possible to describe the method exhaustively,
it has to be learned through legal training, partly through the legal education
partly through legal practice. An important distinction is here the argumentation
de sententia ferenda and de lege ferenda. As stated above the dogmatic legal science
gives good advice to the courts and administrative institutions concerning which
possibilities of interpretation to prefer among the possibilities being compatible
with the linguistic content of the norm. The recommendation must, of course,
respect the systematic, teleological and pragmatic regards which must be stated
and discussed. General references to »expediency« or »practical« consider-
ations« are partly meaningless partly a necessary cover for one’s own inarticulate
estimates.

It is the so-called »critical science« which in the strongest way has empha-
sized the demand for an open argumentation on account of the possibility of criti-
cism and discussion of the decisions made, including hypothetical proposals of
solutions of problems in legal science. But it is a general moral philosophic as-
sumption that the real reasons for a decision must be stated openly whereas the
person who decides in return has a claim to be taken at his word and not sus-
pected of justifying his decisions with false arguments such as the American and
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Scandinavian realism have claimed supported by certain elements of the »criti-
cal legal science«, especially the Marxian one.

The decisive thing is therefore to know which arguments are recognized as
legal, remaining within the framework of the politico-juridical system, and which
arguments are going beyond this and then become political. Or, in other words,
where is the borderline between the solutions that the judges may choose with-
out legislation and the solutions demanding legislation. Above the so-called
»Christiania case« and another case are mentioned in which the Supreme Court
decided on that subject.

We have to keep our legal argumentation within this very indistinct frame-
work since we in our community, governed by law, must recognize the devision
of functions among the different institutions of the community. Judges are not
like politicians elected by the people and have therefore no political authority to
make political decisions. But because of the crisis of the democracies during the
latest 10-15 years there has been a general tendency, however, to »classify« politi-
cal problems, which the political system cannot manage, for instance the above
»Christiania-case«, cases concerning boycotts, cases concerning the environ-
ment, etc., as »legal«. The reluctance of the courts of law to get themselves
involved in political cases is understandable and respectable since the courts of
law otherwise would lose their reliability as impartial conflict solvers.

VI1I. Conclusion

I have now reached the end. And many might think that it was not far. The »real-
istic« legal science was apparently far more scientific and had some clear criteria
of quality. It was so very simple to refer to »the objective description« and
»the mechanism of verification« of natural science. But in that way legal science
shirked the responsibility of its opinions and referred instead to the probability
of the judges’ having this opinion.

As mentioned above it is, however, only a seeming security and clarity. Speak-
ing about others’ interpretations of the source of law material is, as mentioned,
only a superfluous evasion, which does not throw light on anything, but on the
contrary exempts legal science from its duty to state its own arguments. Itis on
the manner that this duty is fulfilled that the quality of legal science shall be
judged.

Notes

1) Stig Jorgensen, Values in Law (1978) p. 29 f.
2) See below p. 87.
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3) Stig Jergensen, Pluralis Juris (1982) p. 41 ff. with note 70.
4) Pluralis Juris (I.c. note 3) p. 7 and 14 ff. Values in Law (1.c. note 1) p. 59.
5) See below p. 47 f.



Motive and Justification
in Legal Decision-Making"

I. Judicial Decision

In consequence of its behaviouristic foundation American realism had to reject
the existence of special sources of law and instead consider the judicial decision
as a stimulus-response relation. The most extreme consequence of this is the so-
called »digestion-theory«: all elements of motivation, including the judge’s
breakfast and its influence on his mood, are relevant as »sources of law, i.e. mo-
tives of the judicial decision. Thus legal science turns into sociology and psychol-
ogy.

Conversely, the Continental legal theory has from different philosophical basic
views emphasized the normative nature of law and the judicial decision. The
Kantian distinction between sein and sollen has in all essentials been accepted as
the foundation oflegal obligation. The distinction between »the realm of necess-
ity«, i.e. the physical world presupposing the law of causation, and the »realm
of freedomy, 1.e. the world of action presupposing responsibility and thus the
freedom of will, splits up cognition into theoretical cognition and practical cogni-
tion. Theoretical cognition is about the »right« organization of the physical
world, practical cognition is about the »right« action.

In this century logical empiricism has revived this distinction and maintained
that only statements have meaning, as the meaning of a statement is identical with
its conditions of truth, i.e. the criteria laid down in advance either in the form of
conceptual definitions or a set of measuring instruments. Only such analytical
or synthetical sentences referring either to logico-mathematical deductive sys-
tems or to measutable sides of reality can have meaning as they can be either
true or false. On the other hand metaphysical or evaluating statements are with-
out meaning as they have no criteria of truth.

The criticism of positivism has since tried to bridge this fundamental distinc-
tion between theoretical and practical cognition. Indeed it would be unsatisfac-
tory if there was no difference between rational and irrational valuations and ac-
tions. On the one hand itis realized that no cognition is »objective« as it has to be
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described in an ordinary language and that this language qualification implies
an infinite number of choices, as real phenomena have to to be fitted into a men-
tally created conceptual system. On the other hand valuations are only to a
limited extent completely subjective, as it is possible to come to more or less
intersubjective agreement about an action’s being right or wrong, if its purposes
and effects are adequately clarified.

Some people go so far as to assume that there is no_fundamental difference be-
tween cognition and valuation, but only a quantitative difference of the defining
of relevant criteria. I am not convinced about the correctness of this argument,
there may, however, be reasonable grounds for building a linguistic bridge be-
tween the two categories of statement. Thus by the word meaning can be under-
stood an assumption or a belief that certain matters of fact are present or that a certain
conduct is the correct one. If we want to be taken seriously as rationally thinking
individuals, we must, however, be prepared and able to give reasons for this belief.
We must not forget that these reasons or motives for our actions are often firmly
anchored in attitudes, outlooks, needs and ideas, which are deeply rooted in our
nature and culture, and ttat our description of reality usually must be made not
with certainty but with different degrees of probability. Obviously these factors
based on feelings and uncertainty limit the certainty of our argumentation. Ideo-
logical criticism has wanted to disclose discrepancies between the formal
grounds for an action and the real motives. Legitimation and justification are the
expressions used as extenuative motives; and adducing extenuative motives is
claimed to be universal in any case in repressive societies. On the other hand,
moral philosophy has warned against throwing suspicion on human motives as
does ideological criticism. Instead K. E. Logstrup demands that the agent is to be
taken at his word when he states his grounds.

The so-called Scandinavian realism in jurisprudence has indeed stressed the law
as a real phenomenon but it does not reject the existence of a legal obligation; on
the contrary it has considered positive law to be the only real law in contrast to
different forms of natural law. Alf Ross conceives in principle law as an ideology
which the judge regards as binding. On the other hand this ideology is only ex-
pressed authoritatively by the judge in his references to the rules of law, which he
states in the grounds for his decisions. Thus law is a real phenomenon and is there-
fore of importance only as »existing law«, i.e. the rules of law, which are actually
applied, as they are stated in the grounds of a judicial decision.

On the other hand Alf Ross adopts the logico-empiric assumption that valu-
ations are in principle irrational. The motives of any decision, including the judi-
cial decision, avoid rational control, and the grounds for the decision will there-
fore be pseudo-grounds. It seems to be difficult to maintain at a time that the
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premises of a judgement offer the only possible way of obtaining an insight in
existing law and that one cannot be sure whether these premises are true, as the
judge may in fact be motivated by other purposes or considerations. However,
logically it may be possible to assume that the judge actually refers to the norma-
tive material, by which he feels bound, and which he thinks that others will
accept too as a sufficient justification of his decision, even if it is not his real
motives.

The crux of the matter is, however, that Ross in principle presupposes the
existence of a material, by which the judge feels legally bound. The difficulties
arise especially because he chooses as his starting point the situation of the judge
or the administration, which is at best an unnecessary circumlocution. As Knud
Illum puts it, the judge’s possibility of obtaining an insight in the legally binding
material is the same as that of other jurists, for also the judges take their ideology
from sources which they consider to be binding. Otherwise the judge would have
to make his decisions from his own perception of the obligation and he would not
be told where to find information about what is binding for him and others.

Similarly Herbert Hart has rejected descriptive definitions of law and considers
it important to distinguish between cause and obligation. On the other hand
to him the obligation is nothing but a logical category and not as to Ross a
sociological or psychological phenomenon. So while Ross is interested in the re-
ality of the law, Hart as well as Hans Kelsen regard the validity of the law as the cru-
cial problem. Like Immanuel Kant, Kelsen looked upon the norms as imperatives
belonging not to the world of reality but to the world of freedom, which means
that they cannot be justified by referring to physical causes, but only by referring
to a higher norm in a system ending with a »basic norm«. Hart derives law from
the rules of recognition which indicate the actual criteria for the valid produc-
tion of rules of law of a given society; in primitive societies it is especially custom,
in developed societies especially statutes, regulations and other authoritatively
produced written material.

Most countries (but not Great Britain) have a written constitution stating the
most important criteria for the production of rules of law.

Also other material than statutes, etc., custom and legal usage can be clas-
sified as legal material in the sense that it can form part of the grounds for a judge-
ment. We see, how references to the motives of laws, their objects and consequences
form part of the interpretation of the law. Also references to the legal doctrine, the dog-
matic legal science, have been used in recent Danish legal practice. However,
also certain legal patterns of argumentation have through the ages been recognized
as parts of the legal tradition offering a certain technique among other things by
filling in a gap in the law in the form of conclusions by analogy or extended interpretation,
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or conversely in the form of conclusions by contrast and restricted interpretation. It is an
obvious fact that these figures are used when adapting the law to changed or un-
noticed social conditions, however, the decision which figure to choose is
governed by pragmatic considerations. The figures state how far you may go as
regards legal changes without legislation.

The Danish constitution lays down a rank-order relation among the most im-
portant sources of law: laws, regulations, decrees, etc., but not between laws and
other sources of law and between one statute and the other. According to our
constitution the courts, of course, cannot pass judgements in defiance of the law,
but the relation between law and custom and between the other sources of law
and legal argumentation is undetermined. However, as regards statutes the ge-
neral principle is that new statutes have priority over older ones and that special
statutes have priority over general ones. However, it is not a certain rule of prior-
ity as it may be broken by other considerations, e.g. by information about
(probable) errors in the legislative procedure.

However, further arguments are accepted by the application of law. Refer-
ences to justice and equity occur in the legislation, but even without authority in
statutes such references occur in legal usage. From time immemorial equality and
reciprocity have been crucial reasons of justice, while reasons of equity have been an
important means for a reasonable application of general rules in concrete cases.

It is no mere coincidence that Viggo Bentzon has said about »the nature of
things«, the most subsidiary »source of law, that it prompts a decision which
combines the regard for settling the case according to a general rule with the
consideration for concrete justice. By this we have arrived at the sum of legal ideas
and social considerations which have evolved and underlie our European and Nor-
dic culture. This background of political, religious and cultural values underly-
ing our socio-liberal democracies is sometimes - like in the German Federal Re-
public and in the U.S.A. - more or less explicitly indicated in the constitutions,
but even beside that it is indispensable that we in our argumentation of a judi-
cial decision take as our starting point the general consensus in society.

There is reason for the belief that the cases causing special problems of argu-
mentation are the atypical cases (hard cases), whereas the uncomplicated cases
are settled on the basis of consensus about the fundamental attitude in the field
in question.

The basis of argumentation is for instance not the same within criminal law as
within private law. While conclusions by analogy as a rule are out of the question
in the first-mentioned cases, as the criminal law is presumed to be exhaustive,
conclusions by analogy and extended interpretation and other more free pat-
terns of argumentation are widespread within private law, which only to a limited
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extent has been regulated by detailed legislation. If there is a legislation it
will often be of a general and abstract nature supplemented by omnibus clauses
(cf. the Danish Contracts Act § 36), thus leaving the detailed regulation to pri-
vate autonomy.

An exception from this situation - in fact with increasing importance - is the
special legislation within private law, which out of political regards is to regulate
the rights and obligations of the parties to one another. An example of this is the
housing legislation in the widest sense, which is also amply represented in my
material. In these fields the frequent legislative initiatives will often result in in-
complete and unco-ordinated regulations, which may now and then conceal a
deliberate confusion in the political process, which refers a political disagree-
ment to be settled by the courts.

Public law will to a higher extent be influenced by political regards on the one
hand and by regards for the rule of law on the other hand. Therefore, in these cases
there will often be references to law motives and to equity and justice. The law of
legal procedure is exceptional in so far as the object of the procedure is to secure con-
sideration of justice through the basic principle of civil procedure: audiatur et altera
pars, and through the principles of criminal procedure: the burden of proof of the
Prosecution and the principle of public trial.

Thusitis a fact that there is a legal tradition in the widest sense which has arisen
within the history of law, legal science and rhetoric along with the Western
socio-liberal cultural tradition. Add to this a special Nordic and Danish politi-
cal, cultural and legal tradition, which at any rate during the last 150 years has
been characterized by an interplay of theory and practice and an explicit recog-
nition of utilitarian and pragmatic arguments.

However, the argumentation of the courts still show the traces of their primary
function, which is to administer existing law, but no doubt the courts still make
new law and develop existing law by their practice as abstract rules are con-
cretized by their application.

For an existentialist legal theory this view is intensified to its utter conse-
quence, as it is maintained that law is not established until it is concretized; so
far it exists only as a possibility.

Anyhow it is important to emphasize the objective element in the application of
the law: it is the law and not the judge which makes the decision. In fact this is
the basic principle of the constitutional state. In its written form the decision ap-
pears as a logical conclusion. On the other hand it cannot be denied that the judi-
cial decision in principle is a decision implying estimates in several fields, which
can be divided analytically in the following way, although in practice it is an un-
divisible or dialectical process of thought.

31



1. In most of the questionable cases it will be possible to apply several differ-
ent rules which may lead to different results. (Choice of rules).

2. By the interpretation of the existing rules not only the wording of the written
material, i.e. the lexical (linguistic) meaning, is to be taken into considera-
tion, but also the spstematic (logical) placing of the rules in the law or the
legislation, as well as the motives concerning the objects of the rule (teleolo-
gical/historical) and its consequences (pragmatic). The object of rules of law
is actually toinfluence and control reality. (Choice of legal considerations).

3. Also by the selection of the facts, which are considered to be relevant, is
made an estimated valuation which is a consequence of the same consider-
ations about the objects of the rules and the means by which to achieve
them including their desirable consequences related to legal, moral and
political ideas and principles. (Choice of facts).

Several legal tricks aim, as mentioned, at pushing the estimative element into
the background (conclusions by analogy and by contrast, lex specialis, superior
and posterior). It is of value to state such limits to the legal estimate in the judi-
cial decision. However, to promote clarity and the rule of law it is important to
point out the real argumentation in the decision, as it will then be easier to ac-
cept the decision, even for the loser, and at any rate it will offer the best founda-
tion for criticism of the decision in the form of appeal. In fact the demand for jus-
tification implies the demand for an open argumentation.

Just as I must repudiate a monistic jurisprudence? and doctrine of rights®, I
must accept a pluralistic source-of-law-theory. To legal psychology and legal
sociology it 1s of great importance to examine judges’ and administrators’ moti-
vation in the widest sense: their cultural, ideological and political views and
their personal and economic-social attitudes to the different types of conflicts
and groups of persons. The justification of a judicial decision is most important
for legal dogmatics and legal philosophy. A descriptive source-of-law-theory is
most important for advocates, who have to isolate the arguments, which are ac-
tually stated as the grounds for a judicial decision, in anticipation of producing a
convincing material for criticism of a concrete case (appeal) or in support of a
similar case. Thus 1t is the advocates who are most interested in reading the
judges’ comments on their decisions. But also judges, administrators and dog-
matic legal scientists have naturally taken an interest in the grounds for the
judgements.

However, from a legal philosophical point of view it is indisputable that a de-
scriptive source-of-law-theory does not solve the problem of the source of law.
Anyhow when judges have to arrive at a decision and consequently offer an opin-
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ion on how a certain case is to be settled it is not sufficient to refer to how they
usually justify their judgements. Also from a dogmatic scientific point of view it
must be presupposed that a certain legal material is prescribing when it has been
duly established according to a given society’s rules of how to make binding
rules of law (rules of recognition).

Nevertheless I find that the analysis of the argumentation and justification of
the judicial decision is of the utmost importance, as it gives an insight in the types
of cases giving rise to difficult legal conflicts at a given time as well as the ar-
guments which the judge and administrator consider valid and convincing as
grounds to the parties and the surrounding society. It must be borne in mind
that the machinery of justice only deals with social problems which have not
been assimilated by society as a whole or by individual groups or persons.

The main object af legal argumentation is then to adapt an atypical conflict
material to the generally accepted social consensus. This consensus as well as
the appropriate argumentation for the adaption of the conflict material to the
consensus change and must necessarily change along with the development of
the conditions of the surrounding society.

New legal arguments are accepted; nowadays there is an open recognition of
pragmatic argumentation, and references to legal theory and legal practice appear in
the grounds for the judgment instead of just appearing in the editorial notes. Itis
interesting that »the nature of things«, which refers to the »natural« arrangement
of the conditions of life, and which through centuries has been used by the source
-of-law-theory, in recent legal decisions has been replaced by direct references
to legal valuation of these conditions: »reasonable«, »just«, »equitable«, »com-
mon sense, etc.

Although there is a tendency to make direct references to supplementary nor-
mative material, such as regulations, circulars, guidelines, usage, etc., there is as
well an increasing tendency -especially in fields being subject to a violent process
of change - to look for the political aims of this (i.e. normative material) in the mo-
twves of the statutes.

Indeed, it 1s suggestive that the large majority of judicial decisions, which
openly discuss legal argumentation, concerns the understanding and conse-
quently the application of the administrative protective legislation of public law
and private law.

Thus the source-of-law-doctrine cannot be static, but has dynamically to adapt
itself to the social and legal tendencies in society. Like Niklas Luhman you may
say that it reflects the development from the liberal to the welfare state.

The material, on which my article was based, consisted of legal decisions of
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the Danish high courts and Supreme Court from the years 1975-1979. A recent -
not yet published follow-up analysis of the subsequent five years’ court practice
shows the same dynamic picture with an even further developed open

argumentation in the grounds.

Notes \

1) See Stig Jorgensen’s analysis of Danish legal practice, in: Die rechtliche Entschei-
dung und ihre Begriindung, Rhetorische Rechtstheorie, Ed. O. Ballweg und Th. M. Sei