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INTRODUCTION

During the 17th and 18th centuries the Scandinavian countries
acquired comprehensive codes, codifying a number of older statutes
and case law made or come into existence at very different times and
often in force only in various local arcas. Denmark and Norway got a
common Code during the then existing United Kingdom of Denmark
and Norway: King Christian V’s Danish Law of 1683 and Norwegian
Law of 1687, which in all essentials were identical; and Sweden gol
her comprehensive Code in the Law of the Kingdom of Sweden of
1734, which became law also in Finland. These Northern Codes are
still in force; as time went on, however, they were in most fields
superseded by newer statutes, the rules of the old Codes proving un-
satisfactory in practice in view of the cconomic and legal evolution.
These more recent statutes, however, all deal with various special
fields only and were made at widely different times in the course of
the 18th, 19th and 20th centuries. The subject-matter has therefore
become confused and complex, and the same practical need for codi-
fication of the numerous sporadic statutes made at widely different
times, which in the 17th and 18th centuries led to the Northern Codes
of 1683, 1687 and 1734, is now making itself strongly felt also in the
20th century. It will be a great benefit, more particularly to the genec-
ral population, if instead of the existing innumerable sporadic statu-
tes from different times within the past 260 years it could get a com-
mon, comprehensive Code covering all the legal rules which affect the
civil everyday life of the people in all fields of practical importance.
If only for the sake of the people, Ltherefore, a new general Code ought
to be established. However, also to judges, lawyers and civil servants,
a new Code might highly facilitate their daily work.

Here, however, the idea naturally suggests iiself whether it would
be possible for a new Code covering the whole civil life to be prepared
as a common Code for all of the Northern countries, for Denmark,
Finland, Iceland, Norway and Sweden. This idea is the more natural
as in recent times, through the past eighty years, great efforts have
heen made in sevcral fields to eslablish a common Northern legisla-
tion.

A common Nordie culture has already {rom early times manifested



X1V

itself also in certain Northern legal concepts. An example is afforded
by the Northern legal usages in antiquity and the early Middle Ages
before we had written laws. But also the Scandinavian Codes of 1683,
1687 and 1734 referred to above were to some extent based on such
common Northern legal concepts. Indeed, this fully applied to King
Christian Vs Dano-Norwegian Code, but even between the Ilatter
Code, on the one hand, and the Finno-Swedish Code of 1734, on the
other, there are many common points of contact. In particular, it
should be pointed out that the legal rules of both these Codes have an
independent Northern character, and, on the whole, have escaped the
influence of Roman law, which was generally accepted in the great
majority of the countries on the European Continent.

Only from the 1870s, however, has a rational effort been made on
the part of the leading jurists in Scandinavia, in close connexion with
the Northern joint meetings of lawyers to introduce uniform legisla-
tion for all of the Northern countries. From that time till now, thus in
the course of the past 80 years, a number of common statutes have
been made within several special spheres of life, often well prepared
in the light of thorough and full discussions of the legal problems at
the preceding Northern meetings of lawyers. Thus, the Northern Bills
of Exchange Act came in 1880; next, the Northern Trade Marks Act
(passed in Norway and Sweden in 1884, in Denmark in 1890), the
Trade Register and Partnership Act (in Sweden 1887, in Denmark
1889, and in Norway 1890); then came the Northern Merchant Ship-
ping Act (passed in Sweden 1891, in Denmark 1892, in Norway 1893;
later Finland and Iceland have accepted that legislation); in 1897
came the Northern Cheque Act, next the Sale of Goods Act (passed in
the countries concerned, except Finland, during the years 1905-1907),
the Law of Contract Act (passed in the course of the years 1915-1918,
1929, 1936), the Act concerning Commission, Commercial Agency and
Commercial Travellers (1914-1917), the Hire-Purchase Act (1915-
1917, 1923), Acts concerning Contraction and Dissolution of Marriage,
on Property of Husband and Wife, on Minority and Guardianship and
on Adoption (1917-1927), the Insurance Contracts Act (1927-1933),
and the Instruments of Debt Act (1936-1939).

This Northern legislation constitutes, on the whole, a most valu-
able contribution; everything considered, it is a legislative work of
very high quality. At the same time, however, it is to be recognised
that even with these common Scandinavian statutes we are very far
from the implementation of the idea of a Northern Civil Code.

1. First, as will be seen, these Northern statutes relate to a number
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of various, widely different fields of law. Several of the most impor-
tant fields of law have not yet been dealt with in the common legisla-
tion. This applies first of all to the whole of the Law of Property,
next to the greater part of the Law of Succession on Death, further to
the Law of Tort and the General Part of the Law of Obligations. Be-
sides, however, some of the Special Parts of the Law of Obligations
have not been dealt with at all, such as the practically important
rules governing leases, loans, surety, building contracts, etc.

2. Secondly, even in the case of the common Northern statutes, the
efforts to establish complete unity of law have unfortunately not
been successful. The Scandinavian Committees preparing these statu-
tes have by no means always succeeded in achieving this ideal. Most
successful in this respect are the Northern Bills of Exchange Act,
Merchant Shipping Act, and Sale of Goods Act. The Northern Acts on
Commission and Agency, and the Instruments of Debt Acts, however,
present rather great differences in essential respects. Also the North-
ern Marriage Acts and Minority and Guardianship Acts present
differences. The greatest and most numerous differences are found as
between the Northern Insurance Contracts Acts. Unfortunately, most
of the provisions of these Insurance Contracts Acts present differences,
differences of substance or differences of wording.

3. Finally, it must be recognised that, so far, the process of estab-
lishing a common Northern legislation has been extremely slow. Al-
though a large number of Committees of Experts have been engaged
on these common Scandinavian statutes for more than 80 years, we
are indeed still very far from having acquired a common Civil Code
for the Northern countries. As mentioned, a number of the most
fundamental spheres of life are still virgin soil in that respect and
await Northern co-operation on a common legislative regulation. If the
legislative work between the Northern countries is to proceed at the
pace it has followed so far, we shall not acquire a Northern Civil Code
until after the year 2000. The previous slow pace is doubtless due to
the way in which this Northern legislative work is organised. Each
particular field of law that was to be taken up for common legislation
was assigned to a special Committee which was entrusted with that
limited task only and which, besides, had far too many members, as a
rule varying from 10 to 15. As experience shows, these large Commit-
tees have as a rule been sitting for years; very often they met only at
long intervals, also because their members, more often than not, had
other important duties and funclions, in addition to this legislative
work. In general, the members of these Committees have been among
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the most eminent jurists of the Northern countries. Surely, these
jurists are not to blame for the slow progress of the work; indeed, it
is not the fault of the persons, but of the system, the cumbrous work-
ing of the committee machinery, that we have got no further than is
the case in the course of 80 years. Incidentally, it is a fact that several
eminent Northern jurists have refused to sit on these legislative com-
mittees because of the waste of time and the not very efficient form
of co-operation involved by the machinery.

There is hardly any doubt that those who have the greatest ex-
perience in legislalive work will agree that the most competent, the
most effective and the most rapid legislative work is carried out
either by a small committee of three, not more than five members,
or by one single person. Unlike the committees of from 10 to 15 mem-
bers, the small committees have all the advantages due to the follow-
ing facts: that the members may be more quickly and more easily
convened; that no one is tempted to make speeches as is the case
before a large assembly; and that it is possible to go straight to the
business and deal only with particular practical problems in rapid
succession. In addition to the smaller number of members, however,
there is another condition of al least equal importance: that is, that
the members of the committees shall have no other duties, no other
functions at all, as long as the committee is sitting, than this single
job: the preparation of the law, so that they do not part until this
whole work has been finished.

While considering in recent years these circumstances and diffi-
culties delaying the Northern legislative work I have arrived at the
result that here as in so many other fields it is necessary that an
individual person takes the initiative to reconsider the matter on a
new basis in order to promote the work more effectively than hither-
to. So I started in 1945 {o prepare, on the basis of a definite plan, a
Draft Northern Code with my reasons underlying the most important
chapters and sections of my Draft Code, including comparative investi-
gations of law, also because I have made the experience from former
legislative work that is has a certain, not inconsiderable value that a
law bears the stamp of one man, the result being a consistency and a
completeness, technically as well as linguistically, which make it more
accessible and applicable, also from the standpoint of the general
population. In my opinion, a law should be framed with a view to the
man in the street, who shall observe it in his daily life.

This work lasted for two years; obviously, it was in particular the
large parts which, so far, had not been dealt with or treated in the
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Northern legislative work that took most of my time. When in 1947 I
finished this Draft Code, consisting of six main parts or books with
my underlying reasons, I got in touch with a small circle of young
competent lawyers to whom I confided my plan and Draft, and they
readily accepted a co-operation on the subject. To each of these colla-
borators I handed over a particular part of my Draft Code for examin-
ation, in particular with a view to their collection of supplementary
material from other Northern law and foreign law for comparison, for
further explanation in the ,,underlying reasons* to the rules, after which
they should make a critical review of my Draft together with me.
First, I made this review together with my collaborators one by one
in respect of each of the particular parts assigned to them, and next
in joint meetings, both with several collaborators having different
parts and with collaborators whose parts were bordering on one ano-
ther. This form of co-operation in small groups proved highly effective
and fruitful. In this way, the Draft Code was subjected to a very tho-
rough and comprehensive critical examination.

In the fields where there already exists a statute common to the
Northern countries, e. g. the Bills of Exchange Act, the Law of Con-
tract Act, the Commission and Agency Act, I have of course based the
Draft on these statutes and, as a rule, made no changes if the statutes
have really common rules in order to draw immediate benefit from
this already existing common Northern law. Only as a rare exception
have I ventured to make changes in these fields, namely where I
found decisive grounds for supposing that the Northern rule of law
hitherto accepted was not quite rational. Where even between these
Northern statutes there are differences, which as mentioned above un-
fortunately is the case to no small extent, differences of substance
as well as differences of wording, I have weighed the advantages and
disadvantages of the different conceptions as objectively and con-
scientiously as possible and, so o say, without respect to nations, I
have chosen the rule or formulation that secmed the best solution to
me from an objective point of view.

In the very large fields where there is no common Northern
statute at all, e. g. within the Law of Property, the Law of Tort,
large parts of the Law of Obligations, I have also tried to make my
comparison and evaluation of the different rules of law in the North-
ern and other countries as impartial as possible. I hope that lawyers
who are acquainted with the particular subjects will find that, both
as regards the former Northern statutes which present differences and
the fields where there is no common Northern legislation, I have
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chosen for inclusion in the Draft the rule of law that, whether it was
Danish or Norwegian or Swedish, Finnish or Icelandic, must be con-
sidered the most appropriate one according to the comparative evaluat-
ion. Where in these fields there was a rule of law that was common
to all of the Northern countries, the countries having arrived at the
same result independently of one another, I have in most cases made
this Northern rule the basis of the Draft; happily, there was quite
a number of such spontaneous common Northern rules. If in several
cases I have chosen the Northern rule in preference to foreign law,
more particularly English, French and German law, what decided
me was the view that the Draft shall be influenced first of all by the
concepts of Northern law. Of course, I have by no means followed this
procedure as an invariable rule. Where in a comparison between
Northern law and the law of other countries the foreign rule of law in
the field concerned, as far as I could make out after thorough consi-
deration, must be regarded as considerably more rational than the
Northern rule, I have chosen the foreign one. Whatever choice I have
made as between Danish, Norwegian, Swedish, Finnish, Icelandic or
foreign law, however, and whatever may be the imperfections of my
evaluation and choice, I hope you will find that I have shown no pre-
ference for Danish law, inasmuch as I consider one-sided national
self-assertion, whether in law, language, economy or in any other field
whatsoever, the greatest evil of mankind, an evil which in everyday
life gives rise to petty, selfish conflicts and quarrels and in the crucial
moment of the nations throws mankind into disaster, war. Everybody
should, each within his particular field, take every effort to fight
this great evil, the one-sided national self-assertion, and this applies
more particularly to the relations between the Northern peoples. To
us Northern jurists the point is that of choosing our rules of law
quite irrespective of whether the particular rule stems from one or
the other of the Northern peoples, if only it is the right one from an
objective point of view. Here, as well as in other spheres of life, un-
selfishness, national as well as individual, leads us to objectivity.

In the large fields where there exist no common Nordic statules and
where only a few other countries have codes, which are often highly
dissimilar, such as the French Code civil, the German B. G. B., and the
Swiss Z. G. B, I have drawn up the provisions of the Draft Code in
the light of my own scientific studies in my books: The Right of Pro-
perty (1939 and 1951) and The Community of the Future (1950),
referring to the expositions made in these books.
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The Draft is divided into five books with chapters for subparts.

In respect of each chapter of the Code and its most important sec-
tions the ,underlying reasons“ lo the Drafl state, for comparative
evaluation, the legal provisions on the subject of the different North-
ern couniries and the corresponding provisions of foreign law, if
possible. Owing to the vast dimensions of the legal subject-matter I
have had to largely confine myself to the rules of Norwegian, Swedish
and Danish law and to English, French, Swiss and German law.

On the whole, the structure of the Code is more simple than that of
toreign codes, and, in conformity with Northern legislative technique,
it does not contain the many sections on abstract subjects, nor the
obvious or too specialized sections as do very often foreign codes;
this is true in particular of the German one, lcast of the Swiss one.
While the German Code contains 2385 sections, the French Code civil
2281, and the Swiss one 1857 (Z. G. B. and O. R. together), the present
Draft Code for Northern countries has 1457 sections.

In the life of every people as of every human being there will once
in a while be hours of destiny where, to use an old, wise phrase, the
essenlial thing is for the people as for the individual to seize the op-
portunity. In my opinion, such an hour of destiny has come 1o the
Northern peoples at this very moment. Time has come for a concen-
tration of efforts, both as regards economy, law and military defence,
for the benefit of all of the Northern countries. But the great thing is
to seize the fleeting moment; otherwise it may vanish and be lost for
ever; this world of unrest in which we live may one day see big con-
stellations of power which will prevent the unification of the Northern
countries. The time for action has come; there has been plenty of time
for deliberations during the past hundred years. Political economists
and jurists may each contribute to this concentration of efforts. The
economists will be able to provide the factual basis for a Northern
monetary and customs union. We jurists can organize the legal unity
of the North, the common Northern Civil Code. May the Northern peop-
les now seize the opportunity.

The first edition of my Draft was published in 1948. That Draft
was discussed in great detail in numerous articles in a number of legal
journals in the Northern countries. The articles have been apprecia-
tive of the Draft in general, while in various fields they have levelled
a valuable criticism of details of the Draft.
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These critical comments on details give evidence of the interest with
which the Scandinavian jurists have regarded my Draft. In this edition
I have laken account of that criticism.

In the explanatory statement included as an annex to this Code I
have indicated in respect of each Chapter whether it is in accordance
with the common Northern Acts or common Northern case law in force
referred to above, or whether the Chapter is due to my own personal
worlk.



FIRST BOOK - GENERAL PART

I. THE RIGHTS AND THEIR PROTECTION

Chapter 1

1. (1) Subject to the limitations provided by law, every human
being shall have the right of the inviolability of his life and body, of
freedom to move, of freely expressing his thoughts, of personal and
economic communication with other citizens, the right of honour, the
right of privacy, of his name, property and occupation, and to any
other benefit which, though not mentioned in the law, for social rea-
sons merits the protection of law and is fit for such protection.

(2) The protection of the name shall not be the right only of indi-
viduals, but also of partnerships, joint-stock companies, associations,
societies, institutes of education, charitable and other trusts, etc.,
courts of law, administrative bodies and any other lawful establish-
ment or corporation.

(3) Every person shall have the right of self-defence in order to
protect his rights through acts necessary to resist or avert any incipi-
ent or imminent attack, provided that such acts do not manifestly
exceed what is reasonable, having regard to the danger inherent in
the attack, the person of the aggressor, or the importance of the right
attacked.

2. (1) Any person who by an act or other conduct causes damage
to some other person shall be liable for damages on the following
conditions:

if such act or conduct by a conscientious person solicitous about the
welfare of his neighbour might be expected to cause damage so that
he would either have omitted it or taken special measures;

if the damage is inflicted on a right, cf. section 1;

if the act or conduct must be regarded as harmful to the community
either in pursuance of law or according to the requirements in
the sphere of life concerned; and

if it is expedient to prevent and remedy such act through damages.

Where the statutes use the term “unlawful” or the like, the conduct
of the person performing the act must be of the nature stated. Where

1



3-4 2

the damage done is of a non-pecuniary nature, he shall under the
conditions mentioned below be liable to pay vindiclive damages.

(2) An injunction can he laid down even where the act could not be
expected by the person performing it to cause damage.

(3) It shall be irrelevant to the liability in damages whether the
damage was caused by external, physical means or by mental means
(shocks, suffering, etc.).

(4) Where a damage {o the life or body of a woman also involves a
damage to her fetus, the latter damage may be taken into account in
the determination of the damages.

3. (1) An act or other conduet shall be permitted even if it causes
damage, if it was necessary in order to avert an imminent danger to
persons or goods, and the infliction of damage in proportion to such
danger must be regarded as being of secondary importance. This act
or conduct cannot be counteracted by self-defence or injunction, but
the person in whose interest the act was performed shall be bound to
compensate the injured person for the damage done.

(2) For the purpose of saving the life of a mother it shall be per-
mitted to sacrifice that of her fetus.

(3) Any person who, while exercising a right, causes damage to
some other person shall be liable in damages if the act must be
supposed to have heen performed for the sole purpose of causing such
damage.

4. (1) Any person who under the rules laid down is responsible
for an act or other conduct, whether he acted intentionally or through
negligence, shall be liable to make good the full pecuniary loss sus-
tained by the injured person. Further, he shall pay a compensation to
the injured person for any degradation (defamatory or other depre-
ciatory statements or treatment), suffering, bodily disfigurement, and
for any disturbance or wrecking of position and affairs caused by the
act or other conduct. Where the violation of a right is caused by an
improper act, being a manifestation of maliciousness or gross reck-
lessness, the guilty person may be ordered to pay to the injured
person vindictive damages to be determined with regard to the nature
of the act and the pecuniary means of the guilty person. Vindictive
damages should be imposed in particular in respect of acts against
which the general legal rules provide no adequate protection.

(2) An act or other conduct causing damage as aforesaid shall not
entail any liability in damages, and such act or conduct shall not be
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capable of prevention by self-defence or injunction, if the infliction of
damage is due to purposes of education, cure or enforcement of law,
to the free choice of personal or economic connections of the individ-
ual, to justified and loyal criticism, to competition within reasonable
limits, or to any other socially justified purpose.

(3) Where the injured person has given his consent to the act or
conduct causing damage, the person having performed the act shall
not be liable in damages, and self-defence or injunction shall not be
applicable.

3. (1) The amount of vindictive damages referred to in the first,
third and fourth sentences of subsect. (1) of sect.4 shall be deter-
mined with special regard to the nature of the right violated, the
amount of suffering inflicted, and the degree of guilt.

(2) Where several persons have co-operated in the act, separate
damages shall be imposed on each of them: Provided that, in special
circumstances, vindictive damages may be imposed jointly and sever-
ally.

6. (1) Any person who under the rules above is responsible for the
violation of the body of some other person shall, if the violation re-
sulted in death, be held liable in damages to the person who has
thereby lost a breadwinner for the loss he is supposed to suffer there-
by, to be fixed either at a lump sum or at a regular maintenance, in
the lattter case against or without security, and for disturbance or
wrecking of position, affairs or health, but not for the purely mental
suffering, unless the perpetrator has acted with malicious intent to
harm the very survivor, or because of any other special circumstances
payment of vindictive damages is regarded as reasonable.

(2) In the latter circumstances vindictive damages may also be
awarded if the person concerned was not a dependant of the deceased.

(3) Any person who under the foregoing rules is responsible for
the death of another shall compensate also reasonable funeral ex-
penses.

7. (1) Any claim for compensatlion or vindictive damages under
the foregoing provisions shall not be assignable to others before the
amount of such damages has been determined by settlement or judg-
ment: Provided that a claim for vindictive damages may descend to
the heirs of the beneficiary if it was put forward by the deceased

1%
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through legal proceedings or, in connection with the trial of a criminal
offence, by advancement of the claim in court or in an indictment or
writ submitted to the court.

(2) Any claim for vindictive damages shall be put forward within
six months after the injured person became aware that he would be
able to assert the claim before a Northern court.

8. Besides, vindiclive damages may be inflicted even where the
injured person is dead and has left no spouse or issue. In that case,
the damages shall fall {o the State.

9. In the case of damage to property, the damages shall be payable
to the person or persons who are entitled to the object, or to persons
who, because they bear the risk of the object, will suffer a loss
through its depreciation or destruction.

10. (1) Any person who authorises another to discharge a function
on his behalf shall compensate any damage caused to a third party by
the agent, if the damage is done in the course of the discharge of the
function through normal means, and provided that the principal has
the right of control of the person discharging the function.

(2) The agent shall be liable in damages to a third party and to the
principal under the general rules laid down above: Provided that, if
he has shown slight negligence only, the agent’s liability in damages
to the principal may in the circumstances be reduced or remitted.

11, Where a damage is caused by several persons together, they
shall be jointly and severally responsible to the injured person. Be-
tween them they shall be liable in proportion to the guilt of each. Any
previous agreement as to the distribution of the liability for damages
shall be invalid, if it must be regarded as contrary to common honesty.

12. (1) If the injured person himself has contributed to the occur-
rence of the damage, the loss shall be apportioned according to the
degree of guilt of each of the persons involved.

(2) The same rule shall apply in the case of mutual causing of
damage.

(3) For the purposes of this section and of sect.11, the term
“guilt” shall mean any conduct entailing a liability for damages under
sect. 2,
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13. (1) The fact that a third party has offered assistance to the in-
jured person because of the damage shall not reduce the claim of the
injured person for damages from the person having caused the
damage.

(2) Provided that the third party shall be subrogated to the claim
for damages of the injured person if the indemnification took place
in pursuance of a relationship of service between the third party and
the injured person or under an insurance contract (cf.sect.1329).
This claim shall not exceed that of the injured person, nor the loss
suffered by the third party himself by the indemnification.

14. (1) Where a person has caused damage through a negligence
which cannot be characterised as gross and, besides, must be regarded
as relatively excusable, lack of solicitude for the person or the proper-
ty of his neighbour not otherwise being consistent with his character,
and where the liability for damages would hit him unproportionately
hard, the damages may be reduced, if deemed reasonable having
regard to all the circumstances of the case, including in particular the
proportion between the financial means of the person causing the
damage and those of the injured person, and the prospect of the loss
being compensated by others.

(2) As to reduction of damages where the loss is covered by an
insurance company, see sect. 1329; and as to reduction of damages in
respect of children under 15 years of age and insane persons, see
sect. 146.

15. (1) For payment of ordinary or vindictive damages a distress
may be levied on ihe right to wages or salary of the person having
caused the damage, and his wages or salary shall thus be withheld
by his employer until the damages have been paid.

(2) The satisfaction of claims for damages shall, in the case of bank-
ruptcey, ete., have priority over claims for fines.

Chapler 2

SPECIAL RULES OF LIABILITY AND GENERAL RULES
GOVERNING BURDEN OF PROOF

16. Any person claiming damages shall have the burden of proving
that the conditions hereof laid down in the foregoing sections are
satisfied.



17-19 6

17. (1) If a motor vehicle causes damage by bumping, collision,
overturning or any other similar traffic accident or by an explosion
or fire broken out in engine or containers, the person responsible for
the motor vehicle shall be liable for damages, unless it appears from
the circumstances that the damage could not have been averted by
such attention and care as are required in the use of motor vehicles,
both as regards driving and equipment. Under the same rules the
person responsible for the motor vehicle shall be liable to make good
any damage caused by horses of road-users shying at the motor
vehicle, provided the damage is not likely to be due to any special
shyness of the horses.

(2) The liability for damages shall rest with the person, whether
owner or user, who uses the motor vehicle or allows it to be used. The
liability for damages shall also rest with the driver if the damage is
due to non-observance of any obligation imposed upon him in this
capacity.

(3) The person entitled to damages has a lien on the motor vehicle
for the damages with accruing costs if the person owning the motor
vehicle when the damage occurred or the person who at that time was
the lawful user thereof is liable for damages. This liability shall have
priority over any other debt resting on the motor vehicle.

18. (1) Where in consequence of the use of an aircraft for air
traffic any damage is done to persons or objects outside the aircraft,
the owner or the person for whose account the aircraft is used, as the
case may be, shall be liable for damages.

(2) The rule of subseet. (1) of this section shall not apply in the
event of damage caused to persons or objects being within the area of
an approved landing ground.

(3) Subsect. (3) of sect. 17 shall apply in like manner.

19. (1) Any damage to persons or objects inflicted by railway
traffic on travellers or other persons who are not covered by special
rules of compensation owing to their relationship of service to the
railway company shall be compensated by the company even if the
damage was accidental.

(2) If sparks or embers from a railway engine give rise to fire to
property, real or personal, outside the area of the railway, the damage
shall be paid by the railway company.

(3) The railway company shall not be liable to compensate any
damage due to the fact that objects outside the area of the railway are
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placed contrary lo any provisions laid down for protection against
danger of fire, or to the fact that, subsequent to the commencement
of the construction of the railway, objects have been placed which
increase the danger of fire due to the operation of the railway, unless
any fault was committed by the railway company.

(4) Any damage to objects placed outside the bounds of the railway
subsequent to the commencement of its construction and in such
circumstances that, owing to the nature or value of the object, its
placement must be considered unusual, shall not be compensated.

(5) Nor shall any damage to buildings erected subsequent to the
commencement of the construction of the railway, or to objects placed
in such buildings be compensated, unless for purposes of use these
buildings replace former buildings erected prior to the construction of
the railway or are normal additions to or extensions of such.

20. (1) Liability for damages under ss. 17-19 and 21 shall be ex-
tinguished if, according to the evidence, the injured person has caused
the damage himself, intentionally or through gross negligence.

(2) Where in the case of a collision between two means of trans-
porl or otherwise both parties are at fault, and possibly also a third
party, the question whether and in what proportion damages shall be
paid shall be decided according to the nature of the faults committed.

21. (1) Any person who holds wild animals shall be responsible
for any damage caused by them.

(2) If a dog bites any unoffending person or otherwise causes
damage 1o his person or property, the holder shall be liable to com-
pensate the damage and to pay damages for pain and suffering, and
bodily disfigurement.

II. CONTRACTS AND OTHER DISPOSITIONS

Chapler 3
MAKING OIF CONTRACTS
22. (1) Any promise or conlracl shall be observed to the letter, un-
less it is contrary to public policy.

(2) A promise or contract shall be interpreted according to the
meaning of the words by general usage. Only if it can be proved that



23-26 8

both parties have understood the words in a way deviating from
general usage shall this special understanding be binding.

(8) The same rules shall apply to other private dispositions.

(4) Any offer or acceptance of an offer shall be binding on the
person making it.

(5) Unless otherwise implied by the offer or the acceptance or fol-
lowing from commercial usage or other custom, the rules of ss.23-30
shall apply.

23. (1) If the offeror has fixed a time limit within which the offer
shall be accepted, acceptance shall have reached him before the ex-
piry of the time-limit.

(2) If the offer is made by letter, the time limit shall be reckoned
from the date of the letter and, if made by telegram, from the hour of
the day at which the telegram was handed in to the telegraph office
of the place from which it was dispatched.

24, (1) In the case of offers made by letter or telegram without
any time-limit being fixed for acceptance, the reply shall have reached
the offeror before the expiry of such period of time as could be anti-
cipated by him, at the submission of the offer, to elapse. In the calcu-
lation of that period of time, unless otherwise indicated by the
circumstances, it is assumed that the offer is received in due time and
that the acceptance is dispatched without delay after the person to
whom the offer is addressed has had reasonable time to consider it
and that it is not delayed en route. If the offer is made by telegram,
the acceptance shall be communicated by telegram, provided it will
not come to hand equally early by any other mode of communication.

(2) Offers which are made verbatim without fixing any time limit
for acceptance shall be accepted immediately.

25. (1) If accepting reply is received too late, it shall be regarded
as a counter-offer.

(2) Provided that this shall not apply if the person dispatching the
acceptance takes it to have been received in due time, and the offeror
must realize this. In that case, the latter shall, if he will not accept
the reply, inform the sender accordingly without undue delay. If he
fails to do so, an agreement shall be regarded as established.

26. If refused, the offer shall be regarded as non-existent, even if
the time limit of reply has not yet expired.
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27. (1) Any acceptance to the effect that an offer is accepted but
which owing to additions, modifications or reservations is not in
accordance with the offer shall be regarded as a refusal in connection
with a counter-offer.

(2) Provided that this shall not apply if the sender of the accept-
ance takes it to be in accordance with the offer, and the offeror must
realize this. In that case, the latter shall, if he will not accept the
reply, inform the sender accordingly without undue delay. If he fails
to do so, an agreement shall be regarded as established with the con-
tent of the acceptance.

28. Any offer or acceptance that is revoked shall be regarded as
nonexistent if the revocation reaches the other party before or at the
same time as the offer oracceptance comes to his knowledge.

29. If the offeror has declared that he will consider the silence of
the other party as acceptance of the offer, or if otherwise it appears
from the circumstances that he does not expect any express reply, the
other party shall nevertheless be bound, if he intends to accept the
offer, to make a declaration to that effect on inquiry. If he fails to do
so, the offer shall have no force.

30. If any person in an address which normally would be regarded
as an offer has used the words “without any obligation” or similar
terms, the address shall be regarded as a sole invitation to make
offers in accordance with its contents. If such offer is made within a
reasonable time by any person for whom the address is intended and
if the recipient must take it to have been provoked by the address, he
shall without undue delay inform the offeror if he does not intend to
accept it. If he fails to do so, the offer shall be regarded as accepted.

Chapter 4

AGENCY

31. (1) Any person who has authorized some other person to enter
into an agreement or make any other disposition on his behalf shall
directly have the rights and obligations in relation to a third party
which flow from a disposition made by the agent in the name of the
principal and within the limits of the authority.

(2) Any person who under an agreement with some other person
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occupies a position which by law or practice entitles him to act with-
in certain limits on behalf of the other person shall be regarded as
authorized to make dispositions falling within these limits.

32. (1) If on making the agreement or on submitting any other
disposition the agent has acted contrary to the instructions of the
principal, the disposition shall not be binding on the latter, provided
the third party realized or ought to realize that the agent thus acted
ultra vires.

(2) If the authority is of the nature dealt with in sect. 39 and if by
submitting the disposition the agent has acted ultra vires, the disposi-
tion shall not be binding on the principal, even if the third party was
in good faith.

33. (1) If he inlends to revoke an authority of the nature dealt
with in ss. 34-37, the principal shall, even if he has informed the
agent that the authority shall no longer be in force, take such action
as is prescribed for each particular case in the sections referred to
above; should several of these rules apply to the same authority,
all of them shall be observed.

(2) The third party in respect of whom an authority has been
revoked in the manner set out in sect. 34 shall not be able to plead
that revocation was not made in any other manner.

34. An authority which has been brought to the knowledge of a
third party by a declaration addressed individually to him by the
principal shall be regarded as revoked when an individual declara-
tion to the effect that the authority shall no longer be in force has
reached the third party.

35. (1) An authority which by the principal has been made known
to the public through the papers or otherwise shall be revoked by a
declaration published in the same manner.

(2) Should this not be possible, the revocation shall be made
known in any other equally effective manner. The principal may
demand that the court mentioned in sect. 38 shall decide what action
he shall take in such respect.

36. An authority of the nature dealt with in subsect. (2) of sect. 31
shall be revoked in that the agent is relieved of his position.
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37. (1) A power of attorney which has been handed over to the
agent and which must be considered intended for being in his posses-
sion and to be shown to a third party shall be revoked in that, on the
demand of the principal, it is handed back to him or destroyed.

(2) The agent shall be obliged, on demand, to hand back the
power of attorney to the principal.

38. (1) If, according to the evidence of the principal, a power of
attorney of the nature dealt with in sect. 37 is likely to have been lost
or for any other reason cannot be recovered within a reasonable time,
it may be declared inoperative.

(2) The court which shall make that decision and the procedure to
be applied to have the power of attorney declared inoperative shall be
determined by national legislation, which may provide for such
decision to be final and subject to no appeal.

39. An authority which is based solely on the declaration of the
principal to the agent shall be regarded as revoked when a declaration
to the effect that the authority shall no longer be in force has reached
the agent.

40. Where the principal has special grounds for supposing that,
irrespective of the fact that the authority has been revoked or de-
clared inoperative, the agent intends to make a disposition on his be-
half towards a particular third party, he shall, in case he must as-
sume that the latter is ignorant of the fact that the authority is no
longer in force, as far as possible inform him hereof. If he fails to do
so, the disposition shall be binding on him, provided the third party
was in good faith.

41. If the authority has not been revoked or declared inoperative,
but the principal has forbidden the agent to make use of it or other-
wise intimated that it shall no longer be in force, a disposition made
in pursuance of the authority shall not be binding on the principal if
the third party was or ought to be aware of the fact.

42. (1) In the event of the principal’s death, the authority shall
nevertheless be in force, if it does not follow from special circum-
stances that it shall be extinguished: Provided that, even in the case
of such circumstances, a disposition based on the authority shall be in
force in relation to the executors of the principal’s estate if the third
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party neither was nor ought to be aware of the death and its influence
on the power of the agent to make the disposition; is the authority of
the nature dealt with in sect. 39, the validity of the disposition shall
be subject to the condition that nor the agent either had or ought to
have such knowledge when he made the disposition.

(2) The authority shall cease to have effect from the time when
the principal is adjudged bankrupt or his estate is placed under public
administration as an estate in which the heirs disclaim liability.

43. If the principal is declared incapable of managing his own
affairs by the court (in the following called incapacitation) or ad-
judged bankrupt, a third party shall not, through a disposition on the
part of the agent, acquire any other legal position in relation to the
incapacitated person or to the estate in bankruptcy than he would
have acquired if the disposition had been made by the principal him-
self.

44. (1) Provided the law requires announcement of the administra-
tion of an estate or of the incapacitation of a person in the interests of
bona fide third parties, such announcement shall be required also in
regard to the person dealing with the agent of the bankrupt or the
incapacitated person.

(2) Where the acquisition of rights by a third party in the cases
referred to above is subject to good faith, also the agent shall be in
good faith, if the authority is of the nature dealt with in sect. 39.

45. If the principal has died, or been incapacitated or gone bank-
rupt, the agent may, pending the necessary arrangements on the part
of the executors or the guardian, ete., make such dispositions on the
faith of the authority as are necessary to protect the estate or the
person who has been declared incapable as mentioned against any
loss.

46. (1) Any person who acts as the agent of some other person
shall warrant that he is in possession of the necessary authority. If
he does not prove that he had such authority, or that his disposition
was approved by the principal named or for other reasons was binding
on the latter, he shall compensate any damage sustained by a third
party in that the disposition cannot be enforced against the principal
named.

(2) Provided that this rule shall not apply where the third party
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knew or ought to know that the person who made the disposition was
not in possession of the required authority. Nor shall it apply where
the person who made the disposition acted in pursuance of an authori-
ty that was invalid or inoperative for reasons of which he was
ignorant and of which a third party could not expect him to be
cognizant.

47. (1) The foregoing provisions of this chapter on authorily to
make dispositions shall apply in like manner to any authority to act
on behalf of the principal in the case of dispositions addressed to him.

(2) The provisions of this Chapter shall not affect any special
provisions of the existing legislation on particular cases of authority.

48. (1) Any promise which by its meaning purports to directly
bind the promisor in regard to a third party may be enforced by the
latter.

(2) A promisee may revoke the right of a third party, unless he has
promised the third party not to do so, or performance has taken place
in relation to the latter.

(3) Revocation shall be precluded also where the right of a third
party is irrevocable under rules of law and where the promisee
himself is debarred from receiving the consideration promised and
for this or any other reason has no legal interest in exercising his
right of revocation.

(4) The promisee’s right of revocation shall pass to his heirs and
creditors, unless otherwise especially provided by law.

Chapter §

INVALID CONTRACTS AND OTHER DISPOSITIONS

49. (1) Where a contract or olher disposition is obtained by du-
ress it shall not be binding on the person coerced.

(2) Where the duress is exerted by a third party and the person
to whom the disposition is made is in good faith, then, if he will
plead the duress, the person under duress shal inform the promisee
thereof without undue delay after cessation of the duress. If he fails
to do so, he shall be bound by the disposition.

50. Where a disposition is obtained by coercion of a nature other
than that indicated in sect. 49, it shall not be binding on the person
coerced if the person lo whom the disposition was made exercised the
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coercion himself or realized or ought to have realized that the dispo-
sition was obtained by coercion on the part of a third party.

51. (1) A disposition shall not be binding on the person making
it if the person to whom the disposition was made obtained it by
fraud or realized or ought to have realized that it was obtained by
fraud on the part of a third party.

(2) If the person to whom the disposition was made with intent to
deceive has given incorrect information on circumstances supposed to
be relevant to the disposition, or rendered himself guilty of fraudulent
suppression of such circumstances, the disposition shall be regarded
as obtained by the fraud, unless it is rendered likely that the fraud
did not affect the disposition.

52. (1) Where any person has taken advantage of the distress,
irresponsibility, simplicity, inexperience or subordinate position of
some other person to obtain or reserve to himself benefits being in
manifest disproportion to the consideration or for which no conside-
ration is to be made, the person thus exploited shall not be bound by
the disposition made by him.

(2) The same shall apply where a third party has rendered him-
self guilty of an act of the nature dealt with in subsection (1) of this
section, and the person to whom the disposition was made realized or
ought to realize it.

53. (1) Any person who has made a disposition which through an
error in writing or other mistake on his part got a content other than
that intended shall not be bound by the content of the disposition if
the person to whom the disposilion was made realized or ought to
realize that there was a mistake.

(2) Where a disposition which is communicated by telegraph or is
orally advanced by messenger is misrepresented by a mistake on the
part of the telegraph service or by incorrect representation on the
part of the messenger, the person having made it shall not be bound
by the disposition in the form in which it was received, even if the
person to whom the disposition was made was in good faith: Provided
that, if the person having made the disposition intends to claim that
the disposition shall not be binding, he shall give notice hereof with-
out undue delay after the misrepresentation has come to his know-
ledge. If he fails to do so, he shall be bound by the disposition in
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the form in which it was received, provided the person to whom the
disposition was made was in good faith.

54. Even where a disposition may otherwise be regarded as valid,
the person to whom the disposition is made shall nevertheless not be
entitled to invoke it if, owing to circumstances existing at the time
the disposition came to his knowledge and of which he must be
supposed to have been aware, it would be contrary to common honesty
if he did invoke it.

55. Where a written disposition is made with intent to deceive and
the person to whom the disposition is made has assigned a right under
the same to a bona fide third party, it shall not be possible to claim
against the latter that the disposition was made in pretence.

56. Where a receipt for a sum of money has disappeared from a
creditor without his volition, the debtor shall nevertheless be dis-
charged by payment made by him in good faith after the date of
maturity against delivery of the receipt.

57. Where a person has promised to pay a penalty, consisting of
money or otherwise, in case he does not fulfil an obligation resting on
him or otherwise performs or omits an act, the penalty may be
reduced if it is held to be manifestly unjust if it were to be paid in
full. In the determination hereof account shall be taken not only of
the loss sustained by the beneficiary, but also of any other interest he
may have in the performance or omission of the act, as well as of any
other circumstances. If a penally has been paid without reservation,
recovery shall not be possible by invoking this provision.

58. (1) Where it is stipulated in a contract that one of the parties,
if the contract is rescinded owing to non-performance on his part,
shall have forfeited his right to recover what he has paid, or never-
theless shall pay any balance for which he is liable, the provisions
of sect. 57 shall apply in like manner.

(2) The same shall apply where it is agreed that mortgage, pledge
or other security provided for the fulfilment of an obligation shall
be forfeited in the event of non-fulfilment of the obligation.

59. (1) Where any person, for the sake of competition, has under-
taken not to carry on a trade or business of a certain nature or
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accept employment in such, the agreement shall not be binding on
him if, in regard to time, place or other matters, it goes further than
required to protect against competition or unduly restricts the occu-
pational opportunities of the party liable. In the latter respect, account
shall be taken also of the interest of the other party in the observance
of the agreement.

(2) Where any person who is employed in a trade or business has
undertaken an obligation of the content above stated towards its
proprietor, to take effect after the termination of the relationship of
employment, the undertaking shall become inoperative if he is given
notice or is dismissed without reasonable cause, or if he resigns his
post of his own accord and the failure of the proprietor to fulfil his
obligations has given him reasonable cause to do so: Provided that
the undertaking shall be operative to the employee only for one year
as from the date of retirement, unless he has received or receives a
reasonable compensation determined in a written contract for the
restriction of his occupational opportunities. This compensation shall
be stated separately in the contract.

60. Any promise to transfer all that the promisor owns or will own
shall not be binding.

Chapter 6

GENERAL PROVISIONS

61. Where the binding power of a contract or other disposition is
dependent upon the fact that the person to whom the disposition has
been made was not or ought not to be aware of a certain fact or other-
wise was in good faith, account shall be taken of what he realized
or ought to realize at the time the disposition came to his knowledge:
Provided that, in special circumstances, account may also be taken of
the knowledge he has acquired or ought to have acquired after the
said time, but before the disposition had a determining effect on his
line of conduct.

62. Where any person who under the foregoing rules on contracts
and other dispositions shall “give notice” has handed in the notice
for communication by telegraph or post or, where any other proper
means of conveyance is used, has submitted it for such conveyance,
any delay or non-delivery of the notice shall be without prejudice to
him.
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III. COMMON RULES GOVERNING CLAIMS
ARISING FROM ACTS CAUSING
DAMAGE AND FROM
BINDING CONTRACTS OR OTHER DISPOSITIONS

1
Chapter 7
CONTENT AND FULFILMENT OF CLAIMS

Content of Obligation

63. (1) A claim may be for the payment of money or other generic
benefits, for the performance of a piece of work, or for an omission.

(2) Where a person conveys an individual property to another, and
the property has not yet been handed over, the common rules gov-
erning claims shall apply to the right of delivery, whether or not this
right is subject to protection in {ransfer.

64. (1) Where several persons are liable under an agreement to
pay money or furnish other generic objects, then, unless otherwise
agreed, they shall be jointly and severally responsible.

(2) If one of them has paid the debt, he shall be entitled to demand
from each of his co-debtors his particular share. If one of the co-
debtors is manifestly unable to pay, or his place of residence is un-
known, the others shall pay each his share of what the former has
failed to pay. The same shall apply if he has not paid this share with-
in fourteen days after request to that effect has been made to him or
dispatched to him in a safe manner.

65. (1) Where a third party has discharged an obligation for pay-
ment of a pecuniary benefit resting on some other person, he shall be
subrogated to the rights of the creditor if discharge was necessary in
order that he should not risk himself to suffer a substantial loss, e. g.
as a mortgagee, or if the debtor informs the creditor that the person
who satisfies the latter shall replace the creditor. The same shall apply
where a third party has fulfilled the obligation because owing to an
excusable mistake he considered himself liable to do so.

2
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(2) In other cases a third party shall be entitled to claim compen-
sation from the debtor only if it must be supposed with certainty that
the debtor would have been obliged to pay and the discharge is not
deemed to have been made with intent to harm the debtor.

66. (1) Payment of a monetary debt shall be made at the residence
of the creditor or, if he carries on a business, at his place of business,
unless otherwise stipulated in the agreement or provided by special
rules of law. If the creditor moves to a foreign country or the claim is
acquired by a person domiciled in a foreign country, payment shall
be made at the former place of payment.

(2) Provided that the creditor may require payment to be made at
some other place of the country in which payment shall be made if
this does not involve any considerable inconvenience or expense to the
debtor.

(3) If the creditor has moved or the claim has been assigned to
some other person without the debtor having been notified as to where
payment shall be made, any resulting delay in making the payment
shall entail no liability on the part of the debtor. The creditor shall
compensate any expenses or losses which the debtor may have incur-
red or sustained because he was not aware of the change.

(4) In the case of obligations other than money, the discharge shall
be made at the place of residence or business of the debtor, unless
otherwise agreed.

67. (1) In the case of instruments of debt issued to bearer, pay-
ment shall be made at the business premises of the debtor, unless
otherwise agreed,

(2) The same rule shall apply to instruments of debt forming part
of a series including a large number of instruments of debt with com-
mon text (mass instruments of debt), or which in connection with
deposits are issued by bankers or others whose business includes
receipt of deposits.

68. (1) In the absence of any agreement about the time of payment,
the debtor shall be obliged to pay the debt as soon as demanded by
the creditor, and he shall be entitled to pay at any time.

(2) Where the date of maturity or last due settling day is a holi-
day, the date shall be postponed to the following weekday. This shall
apply also where the claim shall be paid within a specified time limit
which expires on a holiday.
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(3) Where a claim bears interest, the debtor shall always be en-
titled to terminate it by giving six months’ notice after the expiration
of ten years as from the creation of the claim, unless otherwise provi-
ded by special statute. Any agreements being contrary to this rule
shall be invalid.

69. (1) In the case of doubt about the currency of a claim, the
monetary unit current at the place of payment shall be presumed to
have been stipulated, if this is likely to have been agreed to on the
making of the contract, and other circumstances do not tell against
this construction.

(2) Provided that, in the case of mortgage deeds on real property,
the monetary unit of the country in which the estate is situated shall
apply in case of doubt.

70. Where an instrument of debt is payable in a currency which
is not legal tender at the place where payment is made, then, unless
otherwise agreed, payment may be made either in the currency of
the instrument of debt or in the local currency according to its value
on the day of payment.

Liability in the Case of Non-Performance of Obligation

71. By non-performance shall be understood that the obligation is
not performed in due time and in a proper manner.

72. (1) Where an obligation is not performed in due time and in a
proper manner and this is attributable to the creditor, the debtor shall
have no responsibility.

(2) Where circumstances attributable to the creditor have pre-
vented payment, the debtor shall not be obliged to pay interest as
long as the obstacle subsists, even if interest was to be paid on the
debt before.

73. On the making of the agreement the debtor ought to ensure that
it is capable of due performance. If he has not shown the care
required by the circumstances in that respect, he shall be liable, un-
less the promisee was in bad faith in regard to the existence of the
obstacle: Provided that, if the promisee has shown negligence only,
the promisor shall be liable if he has guaranteed due performance or
acted with intent to defraud.

2%
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74. (1) Any person who promises to assign against consideration
shall be liable for any defective title existing at the time the promise
was made, even if he has not shown negligence.

(2) Similarly, any person who otherwise assigns a title against
consideration shall be responsible for its existence and for its assigna-
bility.

(3) In the event of the promisor being in bad faith, the relevant
rule of sect. 73 shall apply.

75. (1) Where after the making of the agreement there arise ob-
stacles to due performance, the debtor shall be responsible, unless
there is evidence that the non-performance is not due to any neglect
on his or his assistant’s part.

(2) Any person who has promised an assignment of pecuniary
value against consideration shall not escape liability by pleading lack
of financial capacity on the part of himself or his assistants.

(3) Nor shall the debtor be able to plead any increase in the costs
of production or delivery, or difficulties of providing generic goods
promised, unless he has made the necessary reservation, or the ob-
stacle ought not to have been taken into account on conclusion of the
agreement and, besides, is of such unusual nature that regards to
public policy require that the risk of its arising shall be borne by
the creditor.

(4) The debtor shall not be allowed to plead his ignorance of the
existence of the obligation.

76. (1) If the debtor does not pay in due time an instrument of
debt the currency of which is not legal tender at the place where
payment is to be made, and if the rate of exchange of the currency of
the instrument of debt has fallen, the creditor shall be entitled to
compensation for any loss he may have sustained thereby. If the
circumstances do not afford ground for otherwise assessing the loss,
he may demand payment in a currency that is legal tender at the
place where payment was to be made according to the rate of ex-
change on the day when the debt was to have been paid.

(2) Provided that the loss due to fluctuations of the rate of ex-
change shall not be compensated if the delay is due to circumstances
attributable to the creditor (cf.sect. 72) or to legislative measures,
stoppages of communication or similar insuperable obstacles which
the debtor ought not to have taken into account at the time of issue of
the instrument of debt.
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77. (1) Where any person who under an agreement owes a particu-
lar sum of money does not pay in due time, he shall pay an annual
interest of five per cent, as from the date when the debt was to have
been paid: Provided that the creditor shall remind the debtor of the
payment if due regard to the interests of the debtor so requires. If he
fails to do so, the debtor shall be exempted from paying such interest
until demand is made.

(2) Where in any other cases a monetary debt is not paid in due
time, the debtor shall pay an annual interest of five per cent, as from
the date when the creditor instituted legal proceedings for payment
of the debt.

(3) If on a different basis the creditor could demand a higher rate
of interest, he shall maintain his right to do so. He shall also maintain
his right to compensation for any loss not covered by the payment of
interest.

(4) The legal provisions laying down payment of interest on over-
due payments in special circumstances shall be maintained. If they
result in a lower rate of interest, the court may decide that the debtor
shall nevertheless pay an annual interest of up to five per cent as fromn
the date when the creditor commenced legal action.

78. (1) Where a debtor is responsible for non-performance, the
creditor shall be entitled to claim that the obligation be still per-
formed according to its content.

(2) The provision of subsect. (1) of this section shall not apply to
obligations for work or for commissions being terminable on notice, or
any obligation where the time of performance is the decisive point.

(3) Further, the specific performance cannot be claimed where it
is impossible for the debtor to perform and the impossibility is not
due to lack of financial capacity, or where the accomplishment of the
performance would entail a disproportionate waste of values or a
quite unnecessary sacrifice having regard to the interest of the credi-
tor in the performance.

(4) If owing to obstacles to performance of the nature dealt with in
subsect. (3) of sect. 75 the debtor is relieved of the liability for non-
performance, he may be ordered to perform against increased pay-
ment if the obstacle is of a merely financial nature.

79. (1) If the debtor fails to duly fulfil an agreement, the creditor
shall be entitled to rescind it, i. e. declare that the agreement shall not
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be performed with the effect that the exchange of considerations
under the agrecement shall not take place.

(2) Provided that the creditor shall not be entitled to rescind the
agreement if the non-performance according to its special nature was
or by the debtor must be assumed to be of minor importance to the
creditor, unless the party liable has acted fraudulently to the creditor,
or he has expressly guaranteed that even a minor non-performance
should be avoided.

(3) The creditor may, already prior to the date of performance,
rescind the agreement if it can be shown that, owing to circumstances
attributable to the debtor, performance will not take place.

80. (1) If a party to the contract has delivered specific goods, he
shall not be entitled, despile any breach of contract by the other
party, to rescind the agreement, unless he has made a reservation in
that respect.

(2) Even where he has received the consideration of the other
party, a party may rescind the agreement owing to the breach of
contract if the consideralion is returned without any substantial
depreciation. The same shall apply where, though it is not returned,
the party in default bears the risk of destruction or depreciation of
the consideration, e. g., where it has perished by accident.

81. (1) A party to the contract who is injured by the non-per-
formance shall be entitled, where the conditions of liability are satis-
fied, to claim damages so that he is trcated as if the contract were
duly performed. If he also rescinds the contract, the damages shall
include compensation both for the value of the consideration promised
and for any other loss caused by the breach of contract.

(2) If he rescinds, he may, subject to satisfaction of the conditions
of liability, choose to claim damages for the loss he has sustained by
relying on the contract, so that he will be treated as if the agreement
had not been concluded at all.

82. If the debtor fails to pay due regard to the interests of the co-
contractor and this involves the latter in any loss, the debtor shall be
liable to pay damages in respect of that loss. The same shall apply if
the consideratlion furnished by the debtor causes damage to the person
or goods of the co-contractor and the debtor has not duly examined
and taken care of the consideration, or where, despite knowledge of
the risk, he has made no effort to avert the damage.


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































