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Ole Lando, 75 ar den 2. september 1997

Ole Landos vedholdende og intense interesse for forskning og uddan-
nelse/undervisning har sat sine tydelige spor.

Disputatsen om “KONTRAKTSTATUTTET, The Proper Law of
the Contract”, fra 1962 stir som kulminationen af ungdomsirenes
forskningsindsats. Yderligere skal her blot nzvnes, at “Udenrigshan-
delens kontrakter” gennem de 4 udgaver forsknings- og undervisnings-
messigt har fundet meget stor anerkendelse og udbredelse ikke blot i
Danmark, men tillige i de evrige nordiske lande. Igennem de seneste ir
har Ole Landos forskningsmassige indsats iszr varet knyttet til arbej-
det om “Principles of European Contract Law” [Lando & Beale (eds.)
Principles of European Contract Law, Part 1, Dordrecht 1995], som
har udmentet sig 1 en mangfoldighed af arbejder fra Ole Landos egen
hind, som afspejler den modne forskers indsigt, erfaring og overblik.

P3 det uddannelses- og undervisningsmassige felt har Ole Lando
med iver og stor padagogisk styrke varetaget undervisningen ved Han-
delshejskolen i Kebenhavn gennem en arrzkke, og hans store indsigt
og pzdagogiske evner kommer stadig de studerende ved Handelshgj-
skolen til gode. Hans aktive medvirken i studienzvnsarbejdet i tilknyt-
ning til etableringen af cand.merc.(jur).-uddannelsen mé 1 denne sam-
menhzng ogsd trzkkes frem. Men Oles pzdagogiske kvaliteter har
varet og er stadig meget efterspurgte i ikke mindst international sam-
menhang.

Formailet med dette festskrift er at hylde ham pd dagen med serlig
betoning af hans indsats pd de nzvnte felter. Kredsen af kolleger, som
har bidraget til skriftet, bzrer vidnesbyrd om den brede og internatio-
nale kontaktflade, der har varet et kendemarke for Ole. Festskriftet er
samtidig udtryk for en taknemmelighed og respekt for den indsats, Ole
gennem sit virke har udevet.

Lennart Lynge Andersen Jens Fejg  Ruth Nielsen



Kreditretten 1 1990’erne

Professor, licjur. Lennart Lynge Andersen

Basalt er det kreditrettens opgave at beskrive og analysere, hvorledes
virksombeder og personer far tilfort fremmedkapital, og hvilke retlige
instrumenter kreditgiverne regelmessigt vil anvende, ndr de foretager
udldn. Emnekredsen udvides af finansielle aktiviteter som investering,
pensionsordninger og — i helt ny tid — sikaldt radgivning. Kreditretten
udspringer af obligationsretten og formueretten, men er ikke bundet til
stive faggrenser. Kreditretten er ny i sin intensitet og sin interesse for at
se de retlige og erbvervsskonomiske sporgsmdl fra sivel de finansielle
institutioners som kundernes side. Aktorernes adferd og den informati-
on, der gives eksempelvis om en kreditaftale og vedkommende sikker-
hedsinstrument, udgor i hajere grad dagsordenen, end det har varet til-
feldet i de traditionelle discipliner. Dette md ogsd ses som en direkte
konsekvens af, at faget bygger pa den erhvervsjuridiske metode.

Da jeg kom til Handelshejskolen i efterdret 1990, foreslog institutbe-
styreren, at jeg si nzrmere pi faget finansieringsret, hvor der bla.
manglede lzrebeger, der iser tog sigte pa den forskningsmodel, der var
nzrmere behandlet af Borge Dahl i en — banebrydende, viste det sig —
athandling “Erhvervsjura som ledelsesredskab”, trykt i FSR’s Arsskrift
1990 s. 97 ff. Her introduceredes den erbvervsjuridiske opgave, hvor
“vagten legges pa den forudgiende przventive, anvendelse til fore-
byggelse af konflikter og indgreb”. Jeg indforskrev mig straks som en
af disciplene.

Ole Lando har som bekendt iszr skrevet om (internationale) kon-
traktsforhold, men hans interessefelt og bredde er stor. I 1992 tog han
initiativ til “Lando-Commission II”, der skulle se pd finansielle tjene-
steydelser i europzisk sammenhazng. Projektet afventer tilfersel af
midler (en traditionel kreditretlig opgave!), men ogsi 1 anden sammen-
hang har han vist interesse for kreditretten. Dette var f.eks. tilfzldet
under dreftelserne 1 HA(jur.)-studienzvnet, hvor vi sad sammen.

Mit emne er derfor blevet Kreditretten i 1990’erne, hvor jeg omtaler



Lennart Lynge Andersen

fagets hovedspergsmil og perspektiv. Kreditretten er ikke som obliga-
tionsretten og formueretten en gammel, forholdsvis veldefineret disci-
plin. Den er — som Kai Kriiger udtrykte det i Jussens Venner 1979 s.
252 — “romslig”, hvilket jeg oversztter pd den made, at kreditretten ik-
ke ensker og ikke kan operere inden for traditionelle faggranser: Vi ta-
ger 1 stedet, hvad vi kan bruge fra de kendte fag.

Kreditretten er erhvervsjuraens pulsslag. Uden kreditgivning og be-
talingsformidling ville det commercielle liv vare ilde stedt. Basalt er det
kreditrettens opgave at beskrive, hvorledes virksomheder og personer
far tilfert fremmedkapital, og hvilke retlige instrumenter kreditgiverne
regelmassigt vil anvende, nir de foretager udlin. Denne kortfattede
beskrivelse kan fore nogle til den tanke, at det er traditionelle emner
som pant og kaution, der stir i hejszdet. Accénten bliver imidlertid
lagt pa noget andet.

Jeg kan illustrere det pa to mader, dels ved at beskrive den udvikling,
der har veret i de seneste r, dels ved at ridse op, hvor der szttes ind i
disse ar.

1. Udviklingen

Kreditretten interesserer sig for alle finansielle institutioner og deres
kundeforhold, men af flere grunde er der i de seneste ar blevet sat mest
focus pa pengeinstitutterne, allerede af den grund, at den kommer vi al-
le i forbindelse med, og de vil sd gerne i forbindelse med os. Skal man
tage en markant udvikling inden for kreditretten, kan man illustrere
det pa felgende made: Der er tale om et tog, der blev langsomt sat i
gang 1 midten af 1980’erne, satte farten op 1 1988 og 1990 og som ikke
er standset siden. Der er i de sidste 10 ar sket en udvikling, der har for-
andret forholdet mellem de finansielle institutioner og kunderne og
ganske sarligt forholdet mellem pengeinstitut og kunde. Det er ikke
lovgivningen som sadan, der har vzret den primare motor. Langt vigti-
gere har varet tre forhold, der selvsagt ikke kan skilles ad. For det for-
ste er der gjort en stor indsats fra Forbrugerridet og forbrugermyndig-
hedernes side for at belyse, hvilke problemer kunderne bliver stillet
overfor i det daglige bankliv. Man kan udtrykke det siledes, at disse or-
ganer har givet forholdet til pengeinstitutterne topprioritet i deres be-
strebelser pa at mildne kirene for bankkunderne — en prioritering, der
kan vare funderet i flere forhold. Det samfundsmessige interessante er
— som papeget af Peter Mogelvang-Hansen i Festskrift til Barge Dahl
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Kreditretten i 1990°erne

(1994) s. 161 — at det, man 1 andre sammenhznge har kaldt forbruger-
beskyttelsen, forst for alvor er sliet igennem pa pengeinstitutomradet,
efter at forbrugerbeskyttelsessynspunkter pi en rekke andre omrader
havde mistet noget af sine politiske gennemslagskraft. For det andet —
forbundet med det forste — er der sket det, at sivel domstolene som
kunderne (og deres ridgivere, eksempelvis advokater) i langt hejere
grad er begyndt at interessere sig for pengeinstitutternes dokumenter
og formularer — ja ligefrem er begyndt at lzse, hvad der stir i dem. Jeg
har selv i den forlgbne tid brugt megen tid — ikke altid med et frugtbart
resultat — pa at overbevise bide yngre og zldre bankfolk om, 4t der ik-
ke er tale om, at (specielt) juristerne forfelger dem — jeg tager dog gerne
et forbehold for enkelte af Forbrugerombudsmandens initiativer — men
at “vi” blot ser pa, hvad de har aftalt med kunden, og hvad de har in-
formeret kunden om.

Det er tankevekkende, at det er Hojesteret, der har sagt det stzrkest
og tydeligst. I en erhvervskautionssag fra 1990 — summarisk refereret i
U 1990.247 H - hvor problemet var, om to anpartshaveres kaution var
flyttet med, da anpartsselskabet skiftede pengeinstitut og dermed kas-
sekredit, hedder det som indledende przmis:!

“Det mé ved sagens pidemmelse tillegges vasentlig betydning, at [Spare-
kassen] som pengeinstitut har veret velbekendt med skyldforhold og kauti-

oner.”

Denne sag er blot en af de mange domme, der 1 de senere ir er blevet
afsagt pa kreditrettens omrdde. Man kan ved selvsyn konstatere, at der
1 nesten hvert nummer af Ugeskriftet — nu et nationalt klenodie pa linie
med Guldhornene - er afgorelser af kreditretlig interesse.

For det tredje har det haft en markant betydning, at der fra 1988 blev
etableret et Pengeinstitutankenevn med deltagelse af uathzngige juri-
ster, branchen selv og reprasentanter for forbrugerne. Selv om der -
selvsagt — er grund til at forholde sig kritisk til 1 hvert fald enkelte afge-
relser fra Navnet, har klagebehandlingen ved Penginstitutankenavnet
— med Peter Mogelvang-Hansens ord — givet et indblik i dagligdagens
forbrugerproblemer i pengeinstitutterne og i, hvordan problemerne
opfattes og hindteres pa hver sin side af skranken.?

1. Samme przmis findes i dissensen til Pengeinstitutankenzvnets sag 250/1992 om
kreditaftalelovens § 8.

11



Lennart Lynge Andersen
2. Kreditrettens to sojler

Kreditretten bygger pa to sgjler, (1) de institutionelle forhold og (2)
kundeforholdet. Forholdet kan illustreres siledes:

6.

Forandring af banklokalet
- Home-Banking

- Office-Banking

- Kort m.v.

- Danment

5 1

(Nye) virksomhedsomrider?
Lov om omsztning af fast

Bank- og sparekasseloven
Realkreditloven

ejendom (EU)-konkurrencelovgivning
Bers
4 2.
: . Tilsyn
Indskydergarantifond Hsy
3.
Kapital og solvens

Jeg behandler i det folgende navnlig relationen mellem institution og
kunde. Samme prioritering har jeg foretaget i den daglige forskning.
Det skyldes ikke ulyst til at behandle de institutionelle forhold — der pa
flere punkter trenger til en dyberegiende retlig vurdering — men at det
samlede felt er sd stort, at der ma prioriteres.

Blandt de emner, der trenger sig pa, er de finansielle institutioners virksom-
hedsomrdde, institutionelle spergsmil i forhold til lov om omsetning af fast
ejendom, samt en analyse af bank- og sparekasselovens § 1, stk. 6.

2. Fra 1992 er der tillige nedsat et Realkreditankeneuvn pa grundlag af samme kon-
struktion.
Bortset fra “konverteringsbelgen” synes dette ankenzvn ikke at vere overbela-
stet med sager.

12



Kreditretten i 1990’°erne

5. 1
Kreditgiveransvar Almindelig indlin
Szrlig indlin

2

4 §
Kreditaftaler

Andre tjenesteydelser
- Betalingsformidling
- Soliditetsoplysninger
Sikkerhedsinstrumenter

3.
»Ridgivning«
- Bolig

- Investering
- Pension

3. Kunderelationen

Det er herefter spergsmalet, hvilke emner og problemkredse, der tren-
ger sig pa, nar det gzlder forholdet mellem institution og kunde.

3.1. Dansk ret er godt reprazsenteret, nir det gzlder beskrivelsen og
analysen af de traditionelle sikkerhedsinstrumenter underpant og
héndpant. W.E. von Eybens Panterettigheder og Knud Illums Dansk
Tingsret kan stadig anvendes som opslagsvarker — og man vil konsta-
tere, at meget stadig er gzldende ret. Begerne er undervisningsmassigt
blevet aflest af Thomas Rordam og Vagn Carstensen: Pant (5. udg.
1993), Lennart Lynge Andersen og Erik Werlauff: Kreditretten (1995)
og Lennart Lynge Andersen, Peter Mogelvang-Hansen og Henrik
Gam: Kreditretlige Emner (2. udg. 1997).?

Hvad angér kaution mad det med al respekt konstateres, at hovedvar-
ket stadig er Henry Ussings bog fra 1928. Bortset fra at Ussing af natur-
lige grunde ikke har kunnet forholde sig til de unoder pé kautionsom-
radet, der er kommet for dagen ved en avalanche af kundeklager til
Pengeinstitutankenzvnet, md det lzgges til grund, at Ussing meget
sjzldent underkendes pa omridet*

3. Se ogsd Nis Jul Clausen: Sikkerhed i fordringer (2. udg. 1996) og Bent Iversen: Sik-
kerhedsrettigheder (1995).
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Lennart Lynge Andersen

Med Peter Mpgelvang-Hansens rapport: Privat kaution for banklin
— kautionistproblemer og -beskyttelse (1995), der bygger pi et falles-
nordisk materiale, har man imidlertid dels fiet en meget velskrevet ana-
lyse af moderne kautionistproblemer dels grundlaget for den legislative
debat, der burde vare kommet forlengst. Hidtil er det eneste mzrkba-
re et protokollat til de sakaldt Etiske Regler,’ som vistnok ikke er niet
ud til alle filialer i det ganske land. Fra at vare et acceptabelt — nzrmest
maskinmassigt anvendt — sikkerhedsinstrument kan man i dag {3 selv
hzrdede bankfolk til at indremme, at brugen af kaution i privat kunde-
forhold er giet for vidt, og — og det er jo problemets kerne — ikke er
ledsaget af den fornedne information til kautionisten om, hvad det er,
der skrives under pa.

3.2. Kreditaftaleloven tridte i kraft den 1. januar 1992. Foruden kendt
juridisk gods, der stammer fra afbetalingsloven og kreditkebsloven,
gennemforer loven to EU-direktiver om forbrugerkredit. Sigtet er, at
forbrugerne skal have oplysninger om en kreditaftales skonomiske og
juridiske indhold, siledes at de gennem lending shopping kan vurdere,
hvad der er billigst og mest hensigtsmassigt for dem. Det er muligt, at
lovgiver pa dette punkt har overvurderet forbrugernes lyst til at lzse.

Nu har vi fiet loven, og det pakalder sig derfor opmzrksomhed, at
Forbrugerombudsmanden - i anledning af en konkret sag — i et hyrde-
brev af 7. august 1996 til Advokatridet, domstolene og en rzkke orga-
nisationer inden for den finansielle sektor udtalte felgende:

“Det er uheldigt, at ufravigelige regler til beskyttelse af forbrugerne i kre-
ditaftaleloven og renteloven i et betydeligt antal tilfzlde er blevet overtridt.
Det er iszr uheldigt i tilfzlde, hvor advokater og domstole har haft sager
vedrerende sidanne lineaftaler til behandling — typisk ved misligholdelse
eller skifteretsbehandling — uden at det er paset, at linedokumenterne op-
fylder lovgivningens krav, og at manglende overholdelse af lovgivningen far
de (ekonomiske) konsekvenser for kreditgiveren, som er foreskrevet i lov-
givningen.

Det er klart, at det forst og fremmest er den enkelte virksomhed, der har
ansvaret for, at den overholder lovgivningen. Men det er vigtigt for forbru-

4. I undervisningen anvendes i dag Hans Viggo Godsk Pedersen: Kaution (4. udg.
1996), Lennart Lynge Andersen og Erik Werlauff: Kreditretten (1995), sidstnzvnte
suppleret af Lennart Lynge Andersen og Peter Magelvang-Hansen: Bankretlige em-
ner (1994).

5. Protokollatet er gengivet af Peter Mogelvang-Hansen anf.st. s. 107.

14



Kreditretten i 1990’°erne

geren, at involverede advokater og domstole er med til at pise, at ufravigeli-
ge forbrugerbeskyttelsesregler overholdes, idet forbrugeren ofte ikke har
juridisk bistand i forbindelse med bl.a. inkassosager. Og PFA-sagen er efter
alt at demme ikke et enestiende tilfzide.”

Handelsesforlabet giver anledning til at overveje, om loven er for am-
bities i sine krav til de oplysninger, kunden skal have udleveret som
grundlaget for vurderingen. Her mi juraen (i et vist omfang?) forsege
at hente hjzlp hos finansieringsekonomerne, der forhibentlig kan for-
std den formel om arlige omkostninger i procent, der er optaget som et
bilag til loven.

Kreditaftaleloven trddte i kraft den 1. januar 1991, og loven har sile-
des virket i mere end 6 ar. I TR 1994 s. 495 f (i en anmeldelse af den
svenske kreditaftalelovskommentar) rejste jeg 4 spergsmal:

1) er forbrugerne interesseret i de mange oplysninger af juridisk og

skonomisk art,

2) indebzrer reglernes kompleksitet, at forbrugerne 1 almindelighed

ikke kan forsta reglerne,

3) hvilke omkostninger pitvinger lovens informationskrav er-

hvervslivet samt

4) afsztter samfundet (tilstrekkelige) ressourcer til at kontrollere

reglernes efterlevelse?

Det sidste sporgsmil har Forbrugerombudsmanden givet sit bidrag til
belysning af gennem indholdet af hyrdebrevet af 7. august 1996. Besva-
relsen af de tre andre spergsmal krever yderligere forskning, men der
er grund til at antage, at de to farste spergsmil ma besvares henholds-
vis benzgtende og bekraftende.

I samspil med andre forbrugerlove giver kreditaftaleloven (og dens for-
genger kreditkebsloven) anledning til at sperge, om det er nedvendigt at
praktisere forbrugerdefinitionen si liberalt, som det har varet tilfzldet i
de sidste par ir. Der er tale om nogle ulykkelige sager, som vi ikke havde
hert om, hvis investeringen var giet godt. Den stigende velstand har hos
en rzkke privatpersoner givet anledning til gridighed, skattemassige
“overvejelser” og dispositioner, som de ikke ville have foretaget, hvis de
havde tznkt sig om, og hvis de ikke var blevet bombarderet med aggres-
siv markedsfering, navnlig fra den finansielle sektors side. Det grenser
sig til det absurde, at personer med middelindkomster uden sterre be-
svar har kunnet opni kreditter, der langt overstiger deres skonomiske

15
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niveau, til valutaspekulation, gentagne sterre handler med vardipapirer,
keb af containere o.l. Trods afgerelsens konkrete rimelighed undres jeg
over, at Hojesteret 1 U 1995.432 H ansi en rzkke diamantinvestorer for
forbrugere, se tilsvarende Erik Werlauff 1 Bank og kunde (1997) s. 19, i
en situation, hvor hverken lovens ord eller forarbejderne gjorde det nar-
liggende, og siden har en afgerelse i U 1996.1541 @ statueret, at en eko-
noma, der linefinansieret kebte 7 transportcontainere for godt 100.000
kr. (praktisk taget hendes bruttodrsindtzgt), var forbruger. Premisserne
er modelleret over diamantsagen, hvilket selvsagt viser skyldig respekt
for Hejesteret, men samtidig antyder manglende blik for, at der faktisk
er betydelig forskel pa de to dispositioner. Mange forbrugerregler er for-
nuftige, men de ber ikke skamrides. Forbrugerretten er en del af er-
hvervsretten og ber forblive dér. Det er stadig min opfattelse, at de
nazvnte sager ikke naturligt herer hjemme i kreditaftaleloven, idet der er
et rimeligt varn i aftalelovens kap. 3.

Kreditaftalelovens kap. 10 indeholder en rzkke regler om ejendoms-
forbehold og — navnlig — kreditgiverens stilling ved forbrugerens mis-
ligholdelse. Hovedprincippet er, at der skal ske en tilbagetagelsesfor-
retning, og at kreditgiver ikke har krav pa restfordringen. Hertil knyt-
ter sig lovens § 30, hvorefter samme fremgangsméde kan anvises ved
henholdsvis kredit uden sikkerhed og ugyldige ejendomsforbehold.
Bestemmelserne giver kreditgiver krav pé restfordringen i det forste til-
fzlde men ikke ved ugyldige ejendomsforbehold. I tiden 1. april 1983—
19. december 1994 er der tinglyst en rezkke loserepantebreve (specielt 1
biler og det der ligner), men disse pantebreve er ugyldige i kreditkeb,
og U 1995.192 H (den sikaldte “vandsengsag”) fastslir, at den frem-
gangsmadde, der typisk anvendes ved finansiering af biler o.l., skal be-
demmes efter kreditkebsreglerne. Problemet er nu, om kreditgiver,
hvis han henvises til at tage genstanden tilbage, har krav pa restfordrin-
gen. Det ugyldige pant er ikke omtalt i § 30. U 1995.594 V anvender §
30, stk. 2, analogt (dvs. at restfordringen ikke kan indtales), men en an-
den afdeling i Vestre Landsret er i en utrykt kendelse af 3. april 1997
(V.L. B - 2036-96) niet frem til det modsatte resultat.

§ 30 og samspillet med kap. 10 trznger til en analyse, hvor ogsa kre-
ditaftalelovens § 48 om stillingen ved frivillig /ufrivillig tilbagevering af
genstanden ber inddrages.

3.3. Kreditrettens mest aktuelle opgave bliver at bidrage til debatten

om det sikaldte ridgiveransvar for (mangelfulde) finansielle ydelser.
Debatten vedrerer ikke alene de finansielle institutioner, men ogsa ek-
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Kreditretten i 1990’erne

sempelvis advokater og ejendomsformidlere. Der er nedsat et udvalg,
der skal overveje tingene.

Der findes selvsagt ridgivning inden for den finansielle sektor — ek-
sempelvis hvor en bank bistir med en virksomhedsoverdragelse eller
en bersintroduktion — men det er egentligt ikke den “zgte” ridgivning,
man ferst og fremmest har haft for @je i den hidtidige debat. Problemet
er det der ligner, dvs. den vejledning og de anbefalinger, der folger
med/ikke folger med ved afsztningen af finansielle produkter, navnlig
vardipapirer, pensioner og boligfinansiering. Man har forsegt at klare
sig med bled ret i form af de sikaldt Etiske Regler for henholdsvis pen-
geinstitutter og realkreditinstitutter, men vardien af disse er mere end
diskutabel.® Det er dog uafklaret, om der er behov for egentlig lovgiv-
ning pd omradet, herunder om visse sektorer skal skilles ud, siledes
som det er sket for ejendomsformidleres vedkommende i form af lov
om omsztning af fast ejendom fra 1993. Denne lovs § 24, stk. 2, om
godtgerelse ved forkerte boligudgiftsberegninger vil selvsagt spille en
vasentlig rolle i den legislative debat.”

Udvalget skal undersege, hvilke former for finansiel ridgivning, der
tilbydes, og skal klarlegge ansvarsforholdene i forbindelse med sidan
radgivning. Det hedder i udvalgets kommissiorium, at man skal vurdere

“Ansvarsgrundlaget for finansiel ridgivning ydet af revisorer,
pengeinstitutter, forsikringsselskaber, realkreditinstitutter, advo-
kater, ejendomsmaglere, investeringsforeninger og andre, der er-
hvervsmassigt udbyder investeringsobjekter.

— I hvilket omfang der er eller ber vare adgang til kompensation
ved en skonomisk forrykkelse i forhold til det, den professionel-
le rddgiver har beregnet eller stillet 1 udsigt.”

Bortset fra, at det er en meget blandet skare, der skal vurderes (man

kan sperge, om eksempelvis realkreditinstitutter udbyder investerings-

6. Smh. Finn Thomsen i Lov & Ret 1994 nr. 6. s. 6, Lennart Lynge Andersen i Juristen
1995 s. 89 ff og smh. Pengeinstitutankenavnets sag 530/1995. En mere positiv tone-
art anslir Ertk Werlauff 1 Bank og kunde (1997) s. 43 {.

7. Bestemmelsen har felgende ordlyd: “Er der til skade for forbrugeren foretaget en
forkert beregning af salgsprovenu ved salg, jf. § 20, 3. pkt., og er forbrugeren i god
tro, har forbrugeren krav pi godtgerelse af forskellen mellem den forkerte og en
korrekt beregning. Er der til skade for forbrugeren foretaget en forkert beregning af
ejerudgift ved keb, jf. § 19, stk. 1, 2. pkt., og er forbrugeren i god tro, har forbruge-
ren krav pa rimelig godtgerelse af forskellen mellem den forkerte og en korrekt be-
regning. Har forbrugeren i god tro handlet i tillid til rigtigheden af en vardiansat-
telse, og afviger denne vasentligt fra en korrekt vardiansattelse, har forbrugeren
krav pi rimelig godtgerelse af forskellen.”
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objekter?) er det givet, at det er spargsmailet om sanktionen for dérlig
riddgivning, der er problemet. Der er vist ingen — nzppe heller de invol-
verede brancher — der forsvarer dirlig rddgivning, men nir det kommer
til, hvad prisen skal vare for darlig ridgivning, stis der af. Se hertil U
1996.200 H, der gav Hgjesteret anledning til at udtale, at sanktions-
spergsmilet er et lovgivningsanliggende.

3.4. En norsk bankkommission udgav for nogle ar siden NOU 1994:19
om Finansaftaler og finansoppdrag (delutredning nr. 1), der indeholdt
et intensivt oplag til en bankaftalelov. Ogsa herhjemme debatteres om
vi skal have en bankaftalelov, jf. Erik Werlauff 1 TfR 1996 s. 789-861
(Bank og kunde (1997)). Hver eneste gang der er en “sag” i sektoren,
lyder der krav om en bankaftalelov. Det er vigtigt, at en sidan lovgiv-
ning — i det omfang der er behov — kun bliver gennemfert efter serigse
overvejelser. Det forhold, at der er nogle emme tzer (og det er der)
medforer ikke, at hele foden ber hugges af. Den kreditretlige forskning
1 de kommende ér kan og ber medvirke til, at der skabes det fornedne
beslutningsgrundlag, men det kan ikke geres fra dag til dag.

3.5. Pensionsopsparing i pengeinstitutterne savner et juridisk domicil
men kan naturligt indplaceres i kreditretten. Der er nu et indestiende
pa mere end 200 milliarder kr. pd kapitalpensioner, ratepensioner, selv-
pensioneringskonti og indekskonti. De giver anledning til en rekke
problemer, der ber leses.

1) Efter gennemfeorelsen af lov nr. 293 af 24. april 1996 om visse civil-
retlige forhold m.v. ved pensionsopsparing i pengeinstitutter er en del
sporgsmil om begunstigelsesindsettelse lost (og lest tilfredsstillende,
idet der er opniet neutralitet mellem pengeinstitutprodukter og tilsva-
rende forsikringsprodukter). Det mé dog antages, at de papirleses for-
hold ikke er blevet hensigtsmassigt last®, og der knytter sig tvivls-
sporgsmal til pengeinstitutternes standarddokumenter efter lovens
ikrafttraden.

2) Pensionskontiene giver ikke sjzldent anledning til problemer, nir
kontohaver seger gzldssanering, smh. Jens Anker Andersen i Fuld-
mzgtigen 1996 s. 57 f og min artikel sst. 1997 s. 21. Der er navnlig to
problemer.

For det forste synes landsretterne at fore en uensartet praksis med
hensyn til, hvornér en pensionskonto ber inddrages i gzldssaneringen,

8. Smh. Lennart Lynge Andersen: Begunstigelse og Pension (1996) s. 87 f.
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séledes at nettoindestdendet kommer alle kreditorerne til gode. De se-
neste trykte afgerelser er U 1995.409 V, U 1995.721 @ og U 1996.357
@. Der foreligger ikke Hajesteretsafgarelser pd omradet. For det andet
- og tet forbundet hermed — trznger det til en afklaring, om en bank
kan modregne i pensionskontoen, nir den gzldssaneringssegende op-
haver kontoen (hvilket terminologisk sker “i utide”, hvor der normalt
er fuld modregningsadgang). Bide bankverden og teorien er giet ud
fra, at der kan modregnes, men Pengeinstitutankenzvnets praksis har
sdet tvivl. Her nzgtes modregning ud fra synspunkt, at det er en rele-
vant forudsztning, at midlerne kommer alle kreditorerne til gode.

3) Selv om der er stof nok 1 kreditretten i forvejen, har det ogs3 inte-
resse, at pensionskonti og pensionsopsparinger som sidan (inclusive
pensionskasser og staten) giver anledning til store problemer ved zgte-
felleskifte. Det er kurigst, at man nu har arbejdet med problemet siden
1950’erne, uden at der er skabt afklaring. Disse spergsmal kan ikke lo-
ses uden lovgivning, og de skal ses i sammenhzng bl.a. med nzvnte lov
nr. 293 af 24. april 1996 om visse civilretlige forhold m.v. ved pensions-
opsparing 1 pengeinstitutter.

4) Jeg navner endelig, at ogsi pensionsbeskatningslovens § 30, stk.
24, om den skattemassige behandling af deling af pensionskonti ved
zgtefzlleskifte og bosondring, herer med til den omhandlede pro-
blemkreds. Der er sledes nok at tage fat pa.

4. Afsluttende bemaerkninger

Det folger af det jeg har sagt, at kreditretten ma ses som led i en sam-
fundsmeassig udvikling, der begyndte i 1980’eme. Kreditretten er ny i
sin intensitet og sin interesse for bide at se de juridiske og erhvervs-
skonomiske sporgsmil fra sivel de finansielle institutioners som kun-
dernes side. Akterernes adfzrd og den information, der gives om kre-
ditaftaler og de sikkerhedsmassige instrumenter udger i langt hejere
grad dagsordenen, end det har varet tilfzldet 1 de traditionelle formue-
retlige discipliner. Hvad sarligt angdr kravene til information til sével
erhvervskunder som privatkunder er det mit indtryk, at Danmark er
ndet vasentlig lzngere, end de fleste andre europziske lande. Det skyl-
des efter min bedemmelse bl.a., at man i den europaiske finansierings-
ret og -forskning har vist sterre interesse for sofistikerede arrangemen-
ter end for mere basale — dagligdags — problemer. Lidt forenklet sagt —
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men rammende for en rekke spergsmdl — kan man sige om den danske
situation, at der ikke er noget, der er “forbudt” inden for kreditretten.
Vi valger i stedet “aftalelesningen”: Jeg nevner blot som ét eksempel
Hagjesterets dom i U 1990.21 H om opskrivning af hovedstolen pi ejer-
pantebreve. Det hed i ejerpantebrevet, at det skulle forrentes med 4%
over diskontoen, dog mindst 6%, og i det underliggende gzldsbrev hed
det, at “stillet sikkerhed indbefatter det pantsattes frugter og anden af-
kastning, herunder renter og udbytte...” Et flertal i Hejesteret fandt, at
det ikke med tilstrzkkelig klarhed fremgik af bankens dokumenter, at
hensigten havde varet at opni en gradvis forhgjelse af pantesikkerhe-
den, og at det ikke over for pantsatter var tilkendegivet, at han kunne
komme til at hzfte for mere end den nominelle hovedstol.

Hagjesteret kunne uden sterre krumspring vere kommet frem til, at
panthavere mitte respektere, at man havde angivet et maksimum for
pantesikkerheden, men som det ses velger man at dbne mulighed for at
aftale gradvis opskrivning under forlebet. Heojesteret lagde herved
vagt pa, at den ferstnzvnte losning ville fi vidtrekkende virkninger
for eksisterende laneforhold, jf. Pontoppidan i U 1990 B s. 247 £.
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The Principles of European Contract
Law and Harmonisation of the Laws of
Contract

Professor Hugh Beale, University of Warwick, U.K.

What has turned out to be one of the great privileges of my working life
started just over ten years ago when Ole Lando invited me to join the
Commission of European Contract Law. By that date the project was
well under way: at the first meeting I attended, the draft texts on Per-
formance, Non-performance and Remedies' were in their second read-
ing; the structure and many of the details of this Part of the Principles
were already agreed. Nonetheless, much remained to be done. Working
with Ole and our other colleagues on the Drafting Group, and later
helping him in the final editing of the Comments which explain the texts
and the Notes comparing the Principles to the various national laws,
were fascinating experiences. No one who has worked with Ole will be
surprised to hear that the task was always enjoyable; or that I leamed a
tremendous amount from Ole in the process. Working on Part II has
been just as much a pleasure and, for me, even more instructive, as we
were starting to draw up Principles on Formation, Validity and the like
from a blank sheet of paper.? My sense of privilege has been heightened
by the knowledge that Ole was introducing me, until then an almost

1. These were published in 1995: Commission on European Contract Law, Principles
of European Contract Law (ed. O. Lando and H. Beale), Part I, Performance, Non-
performance and Remedies. Part | will be re-published with Part II in a revised and
re-ordered version.

2. This is something of an exaggeration, since we had access to the work already done
by the UNIDROIT Group (See Principles of International Commercial Contracts
(International Institution for the Unification of Private Law, Rome 1994). The texts
on validity drafted for UNIDROIT by our colleague Professor Ulrich Drobnig
were especially valuable to me when I became Reporter on this topic to the Com-
mission. See his ‘Substantive Validity’ (1992) 40 American Journal of Comparative
Law 617. However we did in fact discuss what position we should take on each
point and the Principles have departed from the Unidroit model in some respects.
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purely “domestic” contract lawyer with very limited comparative expe-
rience, to what in the 1990’s was to prove one of the most exciting fields
for contract law: the development of a “European” law of contract. That
the Commission had been working on the project since 1980 shows how
far ahead Ole’s thinking was as well as the difficulty of the task.

The interest in developing a “European” contract law, or a “Europe-
an” law of obligations, is currently very great and there are many
projects afoot. In the contract field alone, at the softer end of the spec-
trum there are academic tomes appearing, such as Kotz’s Europaisches
Vertragsrecht;> there are comparative projects like that organised by
Professor Mattei at Trento, under which groups of lawyers from the
various European countries and the U.S. take concrete cases and com-
pare how they would be solved under the various systems; and a group
under the leadership of Professor Van Gerven is producing a series of
casebooks on the Common Law of Europe, setting out cases and mate-
rials from English, French, German and other laws side by side.*

Then there are the projects which are designed to have immediate
practical value as well as academic interest. Foremost are the attempts
to produce Codes of one form or another — the Principles of European
Contract Law, and a rival Code being worked on by a group led by
Professor Gandolfi.?

At the hard end of the spectrum we have a certain amount of actual
harmonisation through the various European Directives; and we have
calls for the adoption of a uniform European Code of Obligations, or
even a European Civil Code.

Of these projects it is to date only the Directives which are complet-
ed, and they are not beyond criticism. Firstly it may be said that their
content is limited and that they do not really achieve their stated aims
of reducing distortions to the competitive market or encouraging the
growth of the Single European market by encouraging cross-border
transactions.® Secondly, it can be said that they do not lead to harmoni-
sation in any real sense since they are frequently only “minimum re-

3. H.Kotz and A. Flessner, Europdisches Vertragsrecht I, 1996.

4. I was lucky enough to be invited to join Professors A. Hartkamp, H. K6tz and D.
Tallon in editing the contract volume for this series. It is hoped that it will be pub-
lished by Oxford University Press in 1998.

5. See G. Gandolfi, ‘Pour un code européen des contrats’ [1992] Revue Trim. Dr. Civ.
707.

6. Since the Maastricht Treaty of 1992, Art. 129a, consumer protection has become a
Community aim in its own right, but the Directives are commonly presented on the
bases stated: see text at notes 13 and 14 below.
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quirements” and they may be implemented in quite different ways by
the different Member States.

The criticisms of the contents of the Directives have some validity. It
is true that the Directives which affect contract law are primarily limit-
ed to consumer transactions in a narrow sense (for example, only to
contracts made by natural persons acting for purposes which are out-
side their trade, business or profession’), and for many consumers the
Directive does not give any rights they do not have under their domes-
tic law; thus the Directive on Unfair Terms in Consumer Contracts
does not give German consumers much in the way of private rights
that they did not already have under the Standard Contracts Act of
1976. But this is not universally the case. Even a country such as the
United Kingdom which has relatively developed laws to protect con-
sumers did not give consumers the chance to challenge such a wide
range of unfair terms as is given by the Directive. This is because the
previous U.K. legislation, the Unfair Contract Terms Act 1977, despite
its name, applies principally only to clauses which exclude or restrict
one party’s liability and not, for example, to clauses which would allow
the seller to increase the price unfairly before delivery.® Of course, as
the problems faced by consumers are tackled one by one, the return
that consumers will gain from each one is likely to diminish. British
consumers would gain little were the draft Directive on Consumer
Guarantees to be adopted.” But even here there would be gains in other
countries — for example, in Germany, where the consumer has a reme-
dy only for defects which appear within six months, as opposed the
two years required by the draft Directive, and in Italy, where the con-
sumer must notify the seller of a defect within eight days, which the
Directive would extend to a month.

What is of more concern is whether the Directives are likely to
achieve much in practice. For example, the Products Liability Directive
was implemented in the U.K. by the Consumer Protection Act 1987,
which on paper made a significant change to the law; but it appears that
there has been very little litigation under the Act.!°

7. Directive on Unfair Terms in Consumer Contracts 91/13/EEC of 5 April 1993, OJ
L 95/29, art.2(b).

8. For a brief comparison of the 1977 act and the Directive see Beale, ‘Legislative Con-
trol of Fairness: The Directive on Unfair Terms in Consumer Contracts’, in J.
Beatson and D. Friedmann (eds), Good Faith and Fault in Contract Law (1995).

9. See H. Beale and G. Howells, ‘EC Regulation of Consumer Sales — Will It be a
Missed Opportunity?’ (forthcoming, Journal of Contract Law).
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The practical effect of Directives seems even smaller when it is con-
sidered that the Directive on Unfair terms in Consumer Contracts''
and the draft Directive on Consumer Guarantees'? were justified by
the Commission on the grounds that consumers are deterred from
cross-border shopping by differences in and ignorance about the laws
of various Member States. In my view, consumers considering a pur-
chase in a different Member State to the one they live in are much more
likely to be concerned with practical issues such as the ease of getting
goods repaired or replaced than with their legal rights against a seller in
a country they are about to leave. To the extent that consumers exercise
their minds about legal matters at all, they are likely to focus on more
practical questions of access to justice than on the differences in sub-
stantive rules which the draft Directive addresses.'?

However, I would argue that some of the Directives will have a sig-
nificant impact on consumers, not because they give consumers greater
private rights, but because they require Member States to provide for
public or collective action to prevent certain unfair practices, such as
misleading advertisements or the continued use by firms of unfair
terms. [ have argued elsewhere!* that the most significant article of the
Directive on Unfair Terms in Consumer Contracts is Article 7, which
requires Member States to provide means whereby persons or organi-
sations, having a legitimate interest under national law in protecting
consumers, may take action according to national law before the courts
or before competent administrative bodies for a decision as to whether
terms drawn up for general use are unfair, so that they can apply ap-
propriate and effective means to prevent the continued use of such
terms.

I regretted the way in which the U.K. has chosen to implement this
Article by conferring the right to challenge unfair terms solely upon
the Director-General of Fair Trading, and expressed doubt as to
whether the Office of Fair Trading would devote significant resources
to the task. I am happy to be proved wrong; it has a team of 15 people

10. See the Commission’s report on the experience under the Directive, COM (95) 617,
discussed by S. Weatherill, EC Consumer Law and Policy (1997), p.100.

11. See Recital 5 to the Directive.

12. See Recitals 3, 4 and 5 of the draft Directive.

13. See U.K. House of Lords Select Committee on the European Communities,10th
Report, Session 1996-97, Consumer Guarantees (HL Paper 57, March 1997) (here-
after, Select Committee Report), paras. 22 and 113.

14. See the piece cited in note 9 above and also H. Beale, ‘Unfair Contracts in Britain
and Europe’, [1989] Current Legal Problems 197.
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working on unfair clauses and it has published bulletins describing the
clauses that have been challenged.”” What is interesting, and proves the
point that public controls will achieve much that improving the con-
sumer’s private rights will not, is that many of the unfair terms that the
Office of Fair Trading has succeeded in having removed from consum-
er contracts are ones which would almost certainly have been invalid
under the Unfair Contract Terms Act 1977 - had an individual litigant
ever challenged the clause.'®

The argument that the Directives do little to achieve harmonisation
of the law across the Member States contains a great deal of truth; but
here I would ask whether it is a bad thing. As to the point that the Di-
rectives usually permit Member States to give better rights to consum-
ers,!’ this seems a political inevitability. On the one hand, we cannot
expect Member States whose consumers already enjoy a high level of
protection to reduce that protection for the sake of uniformity with
other countries, nor would that be compatible with the aim stated in
the Maastricht Treaty of improving the position of consumers general-
ly. On the other hand, it is too much to expect that all Member States
will adopt the highest level of consumer protection to be found any-
where in the EC. As to the fact that the Directives allow States to im-
plement them in different ways, I am going to argue later that this is a
good thing, not a bad one, at least if contracting parties have the op-
tion, when dealing across national boundaries, of making their contract
subject to a pan-European system.

This brings me to the Principles of European Contract Law, the set

15. Office of Fair Trading, Unfair Contract Terms: a bulletin issued by the OFT. The
latest issue was the third, in March 1997.

16. The draft Directive for cross-border enforcement of injunctions should aid the
process further: Proposal for a European Parliament and Council Directive on the
coordination of the laws, regulations and administrative provisions of Member
States relating to injunctions for the protection of consumers’ interests: COM(95)
712. I would not argue that giving private rights to consumers will never have any
impact on their confidence and thus encourage cross-border shopping. The Green
Paper which preceded the draft Directive on Consumer Guarantees contained sug-
gestions of “network” liability. If a consumer who has bought goods has rights
against the manufacturer or importer and any member of its sales or distribution
network in the consumer’s home country, that might do a great deal for consumer
confidence - not because the consumer would necessarily litigate to enforce her
rights if the goods were defective, but because most responsible manufacturers
would respond to the new legislation by ensuring that network members had
proper procedures for dealing with defective goods weherever they had been
bought. See the article by myself and G. Howells, above, n.10.

17. E.g. Directive on Unfair Terms in Consumer Contracts, Art. 8.
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of rules for private contracts which have been created by the team led
by Professor Lando. Even though we may doubt whether private law
rights are of much importance to consumers, there are cross-border
disputes of sufficient magnitude, commercial or even between non-
professionals, and which involve sufficiently large risks, that legal en-
forcement is important. Here differences between legal systems can
cause significant costs, to contract negotiation as well as to settling any
dispute which arises. It can be expensive and difficult to find out what
the law of another member State is; and for this reason, or reasons of
prestige, each party may be unwilling to accept that the contract
should be subject to the other’s law.!® Think of the example of the
Channel Tunnel: “The construction, validity and performance of the
contract shall in all respects be governed by and interpreted in accord-
ance with the principles common to both English and French law; and
in the absence of such common principles by such general principles of
international trade law as have been applied by national and intema-
tional tribunals...””® A glance at the aims of the Principles, set out in
Part I, Art. 1.101, shows how they might help. First, the arbitrator
could apply them as a statement of principles applied by national and
international courts. Second, the parties could expressly adopt the
Principles to govern their contract. Many legal systems now accept the
validity of choosing a system other than a national one to govem a
contract. Even if the national system which would otherwise apply
does not recognise such a possibility, the new version of this article
which will appear when Parts I and II of the Principles are published in
a combined and revised form, notes that the Principles may apply
when the parties have agreed to incorporate them into their contract or
that their contract is to be governed by them.?°

These are not the only uses for the Principles. Art 1.101(1) states:

18. I will not elaborate these points as they have been very fully and clearly explained
by Ole Lando himself: see (1983) 31 American Journal of Comparative Law 653;
[1985] International Business Lawyer 17, 17-18; “Principles of European Contract
Law” in Liber memorialis Frangois Laurent (1989), 555, 559-562; (1992) 56 Rabels
Z 261, 261-266. See also C. Castronovo, ‘I principi di diritto europeo dei contratto
e 'idea di codice (1995) Rivista de diritto commerciale e del diritto generale delle
obligazione 21; U. Drobnig, ‘Ein Vertragsrecht fiir Europa, in Festshcrift fiir E.
Steindorff (1990), 1141; D. Tallon, “Vers un droit européen du contrat?” in
Meélanges offerts a André Colomer; R. Zimmermann, 1995 Juristenzeitung 477.

19. See Channel Tunnel Group v. Balfour Beatty Ltd [1993] A.C. 334, H.L.
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These Principles are intended to be applied as general rules of contract law
in the European Communities.

This may seem like an empty statement of aspiration; but actually it re-
fers to two real functions. First, the Principles can be applied to dis-
putes involving the EC themselves, e.g. against employees or contrac-
tors employed by the Commission. Second, the Principles have a func-
tion which I think is much more important. This is to provide a frame-
work and a terminology for the drafting and interpretation of Europe-
an legislation. Lando made this point long ago but I had not appreciat-
ed its strength fully until I served as one of a group of so-called “ex-
perts” advising on the consumer guarantees directive.! We found quite
a lot of difficulty over such basic questions as terminology. A set of
generally accepted principles could help considerably.

Another of the Principles is not expressed in Article 1.101, but is
stated in the Introduction.?? This is that the Principles may form a
model on which any future harmonisation of contract law may be
based. I think this was Lando’s original dream when he set up the
Commission and I believe it is one he still cherishes. To my knowledge
he has not stated in a publication how or in what timescale he hopes
harmonisation - by which I think he means unification in the sense of
all Member States adopting a common set of contract rules for domes-
tic as well as international transactions — might happen. But he is cer-
tainly not alone in wanting to see something along these lines. As the
Introduction to the Principles notes, in 1989 the European Parliament
passed a Resolution requesting that a start be made on the preparatory
work for drawing up a European Code of Private Law. The preamble
to the Resolution states that

“...unification can be carried out in branches of private law which are highly

important for the development of a Single Market, such as contract

law...”??

20. Article 1:101. The text of this Article and all the others cited as being from the
revised version are cited as they were agreed by the Commission at its last meeting;
they are subject to minor revisions by the Editing Group. To avoid confusion
between the two versions, texts from the Part already published are cited thus:
0.000; while texts from the revised and re-ordered version are cited thus: 0:000.

21. I do not feel embarrassed at criticising the final draft Directive because after we had
finished the Commission threw away all the best bits!

22. See Part I (above, n.2), page xviii.
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More recently, the Ministry of Justice of the Netherlands sponsored a
conference entitled, “Towards a European Civil Code”.

I have to admit that I was surprised when I heard of this conference,
because I thought that codification of private law was incompatible
with the principle of subsidiarity adopted by the Maastricht Treaty in
1992.2* T have learnt that this is not so to everyone. There are those
who think that detailed harmonisation is essential for further economic
and political union, and if you accept that premise then subsidiarity is
satisfied. At the conference Dr. W. Tilmann, a German practitioner and
MEP who has been very supportive of the Commission on European
Contract Law, called for a uniform sales law to be introduced, and for
it to be done by a Regulation. This would of course have direct effect. I
did not hear much other support for this way of proceeding; but it was
quite clear that there is great enthusiasm in the Low Countries and
elsewhere for the creation and adoption of a uniform Civil Code, or a
set of uniform principles with “opt-outs”, which could be adopted by
Member States by Treaty within a fairly short time frame. Professor W.
Van Gerven, for example, would like it ready to be adopted during the
next Dutch presidency. I suppose the time it takes for that to come
round again depends on how many new members are admitted to the
EU, but I don’t think he envisages the EU becoming a union of World
States in the meantime — so I suppose we are talking about a period of
eight to ten years.

If Ole Lando is of the same mind as either of these gentlemen, then it
is as well that I believe that a characteristic of true friendship is that
friends can agree to differ on a major point and still work well together.
For I do not think we will be anything like ready to adopt a uniform
law of contract, let alone a Code of Obligations or a full-blown Civil
Code, within a decade. Nor am I sure that I ever want to adopt a Code
such as Professor Van Gerven, on one interpretation of his words, may
be advocating.?® Let me take each point in turn.

I believe we are not ready to adopt a uniform law of contract, even
with “opt-outs”, because I think there may be striking yet hidden dif-
ferences between the systems which as yet we are but dimly aware of.

23. Resolution of 26 May 1989, OJEC No. C 158/401 of 26 June 1989. The request was
repeated on 6 May 1994.

24. Art. 3b.

25. Privately Professor Van Gerven has assured me that our positions are actually very
close. If this is so, then I hope he will forgive me if I continue to refer to what I at
first thought was his position in order to contrast it to my own.
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There are of course many differences between the various laws of con-
tracts of the various Member States. Some of them are not of great mo-
ment. For example, standard comparative law methodology®® tells us
to look not at conceptual structures but for functional equivalents in
the different systems. The Principles of European Contract Law are
full of examples of this. Take a single instance, the provision requiring
parties in exercising their rights and performing their duties to act in
accordance with good faith and fair dealing.?” It is well known that the
common law does not have an explicit concept of good faith in per-
formance; yet there are so many rules in the common law which con-
trol the ways in which parties behave in performing or exercising their
rights that these rules seem to be the functional equivalent of the good
faith principle.?® Indeed, I suspect that what is surprising to the com-
mon lawyer is not to find the good faith requirement - after all, it is a
well-known element of continental systems and has become a promi-
nent feature of U.S. law — but to see which more detailed provisions are
described as being derived from the good faith principle although the
common law has the same rule without connecting it to good faith!?’

Other differences are to be accounted for by the way the various
laws work in practice. For example, there was something of a division
of opinion over the proper role of what Art 4.102 of the Principles
calls, for want of a more commonly understood word, specific per-
formance. French and German law both see this as the primary remedy
for breach, whereas in common law countries it is an exceptional reme-
dy. But firstly their conceptions of specific performance include ob-
taining performance from a third person at the debtor’s expense, which
seems to be the functional equivalent of terminating the contract and
claiming damages. Secondly, we were told that in practice literal specif-
ic performance is not often sought in Germany if there is a practical al-
ternative. So Art. 4.102 adopts the rule that specific performance is
available unless (d) the aggrieved party may reasonably obtain per-
formance from another source.

There are some differences which I call “consequential”. The struc-

26. So clearly expressed in K. Zweigert & H. Kotz, Introduction to Comparative Law
(1992), chapter 3.

27. Art. 1.106.

28. For details see the Note to article 1.106.

29. Examples which struck me are the right to cure a defective tender provided the time
for performance has not elapsed (Art. 3.104) and the mitigation principle, Art.
5.104.
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ture of one rule in a system will often affect another, so that if one is
changed the other may be altered also. Elsewhere I have described an
example:*® the rule of English law that a builder who only does part of
the job cannot recover anything for his work by way of restitution,
even if the employer clearly derives a net benefit from what the builder
has done (e.g. the cost to the employer getting the work finished off,
plus all other loss suffered by the employer, is less than the sum the
employer would have had to pay the builder had he completed the
job).>! The rule penalises the builder, but it seems designed to enable
the employer to put pressure on the builder. This is perhaps under-
standable in a system which will not grant specific performance against
the builder. In the light of the decision over specific performance noted
above, this rule of the common law was not adopted by the Principles
either and the party in default may claim restitution.*?

What concerns me much more is that the different laws of contract
may be based on different philosophies which are not readily apparent
on the surface of the rules. Any law of contract, including principles
drawn up for use as a European contract law, will enshrine certain val-
ues. To take a simple example, one system may allow the parties to act
individualistically — to seek the maximum advantage it can without
committing outrageous forms of behaviour such as fraud or duress,
and to take advantage of the other party’s weaknesses. Another system
might expect each party to behave in a way that respects the other par-
ty’s legitimate and reasonable interests, not to take undue advantage - a
more welfarist philosophy.>

What are the philosophies of the Principles of European Contract
Law? Confining ourselves for the moment to the Part already pub-
lished on Performance, Non-performance and Remedies, Professor
Hugh Collins has justly remarked that the philosophy is not altogether
evident.** Most of the rules appear to be very close to the rules of clas-
sical contract law. There are of course some departures. Here I will
mention just two. The first is the article which allows a party for whom
a contract has become excessively onerous to demand that the contract

30. See H. Beale, Remedies: Termination in C. Joustra (ed.) Towards a European Civil
Code II (forthcoming).

31. Bolton v. Mahadeva [1972] 1 W.L.R. 1009, C.A.

32. Art. 4.309.

33. I am adopting the language of J. Adams and R. Brownsword, “The Ideologies of
Contract Law” (1987) 7 Legal Studies 205.

34. (1996) 21 European Law Review 85.
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be re-negotiated — or in default of re-negotiation, adjusted or terminat-

-ed by the court — provided the change has come about because of a
change of circumstances which was not foreseeable, could not have
been taken into account and was outside the risk the part affected
should be required to bear.”® This is seen as reflecting, on the one hand,
the decisions in Germany on hyper-inflation, the French rule for ad-
ministrative contracts and an English case in which, by reasoning
which will not really bear examination, the court reached the conclu-
sion that a contract to supply water at a fixed price “at all times hereaf-
ter” could be terminated when the price had been rendered derisory by
inflation; and, on the other, the fact that many long-term contracts
contain hardship clauses allowing for third party adjustment.’® The
rule has been criticised”” but it does not seem so very drastic if it is lim-
ited to such extreme cases. In any event it may be excluded by contrary
agreement.

As Collins points out, it is the article on good faith which at least for
the common lawyer is the unknown quantity. I have argued above that
it seems to have functional equivalents in the common law; but what
use might be made of it? Might it for instance be used to prevent a car
manufacturer from cancelling a car dealership contract, even on proper
notice, if the cancellation is thought by the court to be somehow un-
fair, for instance because the manufacturer has simply decided to ap-
point another dealer although the old one has done a good job? That
would be quite a radical change for many legal systems. I doubt it will
happen; experience in the United States suggests that even there, where
English lawyers almost expect extreme results, the use of the doctrine
of good faith in such situations has been quite restrained.”® But the
Principles are so open-textured that it would certainly be possible for
them to be applied in a radical way if the court or arbitrator so chose.

The provisions of Part II, which cover formation, authority of
agents, validity, interpretation and contents of the contract, and which
is due to be published in 1998 combined with a revised version of part
I, may seem a bit more radical to lawyers from some systems even on

35. Art. 2.117.

36. For details see the Note to Art. 2.117.

37. E. Schanze, ‘Failure of Long-term Contracts and the Duty to Re-negotiate’, paper
delivered to the SPTL Conference, Cambridge, September 1996.

38. See H. Beale, “Abus de pouvoir dans les contrats 2 longue durée et les limites du
droit du contrat” in A. Levi (ed.) Mélanges en hommage a Alain Sayag (CREDA,
Paris, forthcoming)
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their face. This is partly a simple reflection of a greater divergence be-
tween the national laws in the concepts they use to handle various top-
ics. The articles dealing with the topics of mistake and misrepresenta-
tion, for which I am Reporter, are an example. The first problem is to
find a terminology and a conceptual structure for the rules even when
everyone is agreed that the results are much the same. Suppose a party
has entered a contract under a mistake as to the area of a piece of land
he is buying; in fact the area is so much smaller than he believes that it
will be useless for his purpose. His belief came about because he was
given incorrect information by the other party. In the common law, a
sharp line is drawn between mistake and misrepresentation, the former
seldom being perceived as having any connection with the latter; and
this would be seen simply as a case of misrepresentation. But these are
the facts of a leading French case on mistake.*” Most of the cases which
in common law would be dealt with as cases of misrepresentation,
without referring to the fact that the misrepresentee was in fact acting
in error, are dealt with in the continental systems as error — without
mentioning the fact that there has been a misrepresentation! We may
be agreed that the buyer should have a remedy yet how should we ex-
plain it? To get away from the conceptual baggage that travels with the
words “mistake” or “error”, I tried to employ the neutral word “mis-
apprehension”. It went down about as well as a menu written in Espe-
ranto! We ended up adopting essentially the continental system: a par-
ty who has entered a contract as the result of incorrect information giv-
en by the other party, and who wants to avoid the contract, will have to
do so on the ground of mistake under Art. 4:103, under which one of
the grounds is one that I think will be familiar to this audience, namely
that the error was induced by the other party. However, there is a sepa-
rate provision, Art. 4:106, which looks to a common lawyer very much
like liability in damages for negligent misrepresentation.

But it is not just a question of getting used to different structures. In
addition, in several of the continental systems error has a different and
broader content than the very narrow English doctrine of mistake. I
have explained some of the differences elsewhere;*® but broadly, in
French and German law a party may be able to escape a contract on the

39. The “Villa Jacqueline’ case, Cass.civ.23.11.1931, D.P.1932.1.129, note Josserand,
Gaz.Pal. 1932.1.96.

40. See H. Beale, “The Europeanisation of Contract Law’, in R.Halson, ed., Exploring
the Boundaries of Contract (1996), 23—47.
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ground of mistake even though the other party had not caused that mis-
take, nor shared it, nor even knew about it. This seems to many to be too
subjective an approach,*! and the more modern continental codes are
more restrictive. The new Dutch BW, for example, limits relief to cases
where the other party caused the mistake, shared it or knew or should
have known of it.*? The Principles take a similar approach.*

But where do the Principles come on the individualist/welfarist
scale? Again it is not easy to tell. On the one hand, the new Article
1:102: Freedom of Contract states

(1) Under these Principles, parties are free to enter into a contract and to
determine its contents, subject to the requirements of good faith and
fair dealing, and the mandatory rules established by these Principles.

On the other, the good faith provision is now expanded to cover all as-
pects of the relationship:

Article 1:201: Good Faith and Fair Dealing
(1) Each party must act in accordance with good faith and fair dealing.
(2) The parties may not exclude or limit this duty.

This is then developed in ways which may not seem obvious to lawyers
from all countries. Two examples will suffice. One is that the control
over unfair terms in non-negotiated contracts which is familiar to us all
from the Consumer Contracts Directive is extended to all parties faced
with a contract which they were not able to negotiate on an individual
basis.* The second, which will not surprise the civil lawyer but which
may be quite striking to the lawyer from the U.K. or Ireland, is that
there is a duty to disclose facts which are known to be important to the
other party and which he is known to be mistaken about,*” or which

according to reasonable standards of good faith and fair dealing he
should have disclosed.*

41. See e.g. Zweigert & Kotz, Introduction to Comparative Law (2nd ed., 1992), pp.
443, 452. In German law the apparent ease with which a mistaken party may avoid
the contract is off-set by liability under BGB §122 to compensate the other party
for its reliance loss if the avoiding party was at fault.

42. BW Art. 6:228; see also Italian CC Art. 1431.

43. Art. 4:103.

44. Art. 4:110.

45. Art. 4:103, Mistake as to Facts or Law.

46. Art. 4:107, Fraud.
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I have argued in another essay*’ that English lawyers should not be so
shocked by this; the very different traditions over non-disclosure in the
various systems may primarily be the result of the different types of case
which formed the staple diet of each system, English law, that there is no
duty to disclose adverse facts, being very heavily influenced by the high
proportion of cases in England involving essentially speculative con-
tracts, such as commodity trades and charters. In such contracts good
faith would probably not require disclosure anyway, whereas in cases
between private parties the English rule is thought to be harsh.

If this is correct, then though the Principles are an open-textured
compromise between different systems, we are not dealing with tre-
mendously deep differences, and we can expect lawyers from the vari-
ous Member States to understand and apply the Principles in similar
ways. But it may not be so simple. The differences over non-disclosure
may not be just the result of different types of cases predominating in a
given system. They may reflect deeper differences, ones of values.

To take another example, I have argued*® that in the area of remedies
for breach, there may be a series of these “deeper” questions. One is
the degree to which each party is entitled to good faith and co-opera-
tion from the other. Another is the extent to which an innocent party
should be entitled to get exactly what was promised to her. A strong
commitment to this would lead to allowing withholding and termina-
tion more readily, at least if it appears that the other party cannot per-
form exactly in accordance with the contract. A third is the value
placed on preserving the contractual relationship even when things
have gone wrong — what might be called the principle of contractual
solidarity. This pulls in the opposite direction and may require an ag-
grieved party to be much more tolerant of defaults, to give additional
chances to perform, and so on. And there may be at least one more: the
degree to which the systems appear to accept litigation or arbitration as
a normal way of settling disputes over withholding or termination.
Some systems seem to place a greater premium than others on avoiding
proceedings, even at the expense of ‘justice’ in the sense of a fair out-
come on the particular facts. This may be linked to the extent to which
the State, as represented by the legal system, is seen as having an inter-
est in the proper performance of contracts or the maintenance of con-

47. See H. Beale, “The Europeanisation of Contract Law’, in R. Halson, ed., Exploring
the Boundaries of Contract (1996), 23—47.
48. In the paper cited in n. 32 above.
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tractual relationships. And I argued that perhaps the French law of
contract as a whole reflects a concern that a contract ought to be per-
formed - and that the public has an interest in it being performed as
well or even as much as the aggrieved party. The preference for specific
performance; the need to serve a notice to perform (mise-en-demeure)
before any remedy can be claimed, the court procedure for résolution,
the délai de grace, the lack of anticipatory breach — all might be seen as
showing this, in contrast to the great informality with which contracts
may be ended in English law, and English law’s readiness to allow the
aggrieved party to turn to a new contracting partner.

The various systems seem sometimes to give rather different an-
swers to such questions, and it is not always clear whether these are
just the result of relatively technical questions, relating to concepts and
institutions, or are linked to deeper value choices. I do not assert that
the latter is the case; but I think it needs investigation. If actually there
is a cultural diversity about the place of contract and contract law, and
the role of the state and the judicial system, these questions need to be
teased out, and where necessary an agreement reached about the values
the new principles should enshrine. Otherwise there is a danger that
judges, arbitrators and lawyers from the different systems may apply
the supposedly international principles in very different ways. For ex-
ample, a judge or arbitrator may have to decide whether a non-per-
formance is fundamental, or whether a party attempting to terminate
in reliance on an explicit clause in the contract is acting in good faith.
The judge is likely to make her decision in the light of whether she
thinks the contractual relationship should continue or whether the ag-
grieved party should be allowed to end it. If two judges have to answer
the same question, but they have different attitudes towards the value
of preserving the contractual relation, aren’t they likely to reach rather
different results? Principles of law are necessarily general, and absolute
predictability is probably not desirable even were it attainable; but if
there are regular and serious differences in application, sooner or later
the enterprise will founder.

Of course the Commission on European Contract law has con-
sidered how the Articles will be applied and in many cases the Com-
ments contain illustrations. But it cannot have envisaged every situa-
tion — even if it had the imagination to do so, it would not have had the
time. It is no criticism to say this — without a full-time staff, the work
must be done by the members of the Commission as one job among
many, and no one of them could devote as much time to it as he or she
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would have wished. The job could not have been done otherwise. But
we do need to know more about how the different systems would
solve particular cases, both under their own law and under the Princi-
ples themselves. This is why I think the Trento project organised by
Professor Mattei which I mentioned earlier is such a good idea.

In other words, even if a group has managed to agree a form of
words, a set of Principles, there needs to be a second stage in which
there is detailed working out of how concrete cases are solved in the
various systems and by application of the texts of the Principles. This
would involve comparing the possible solutions in the eyes of lawyers
from each system. We should consider all the various possible solu-
tions and which is applied by each law. The Principles will, I think, be
very useful for comparing the national systems, as they can be used as a
useful guide, a tool for working out what the problems are that need to
be compared. We need to work out not just what results the various
systems reach, but also why they reach the results they do, to see
whether there are differences in underlying philosophy. We need to
look at institutional arrangements. Contract cases in England are han-
dled by a very small group of judges — 1200 — drawn from the upper
echelons of the profession. In Germany there are 20,000 judges, many
of them in their 20’s. What does that tell us about the way that the two
societies think about contract or civil law generally? And we need to
look at the use made of law. We know that in England some trades use
contract law all the time to support their gambling habits on the mar-
ket, while the very limited empirical work done in other trades sug-
gests a very low degree of reliance on law.** We know that litigation
rates in the car trade a few years ago were much higher in France than
in England.*® And Simon Deakin and Reinhard Bachmann have been
doing some very interesting comparative empirical work looking at
subcontracts for kitchen equipment and for mining equipment in Eng-
land, Germany and Italy, which suggests that there are significant dif-
ferences between the countries in the degree of “juridification” of their
relationships, which they explain in terms of differences in economic
and other institutions.”!

49. H. Beale and A. Dugdale, ‘Contracts between Businessmen: Planning and the Use
of Contractual Remedies’, (1975) 2 British Journal of Law and Society 45.

50. See “The Distribution of Cars: A Complex Contractual Technique’ in D. Harris and
D. Tallon (eds), Contract Law Today (1989).

51. “Trust, Co-operation and the Contractual Environment’ (not yet published; I am
very grateful for being allowed to see an advance copy).
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There are those who are vehemently against the adoption of a Euro-
pean Civil Code. Professor Legrand® argues that the common law and
the civil law represent two very different mentalities, which differ in
their understanding of facts, rules and rights. Under a code, lawyers
reason from the perspective contained in the Code, whereas the com-
mon law, which Legrand claims consciously rejected the civilian per-
spective, refuses to recognise that the world can be reduced to a deter-
minate, rationalisable order. He links the two different views of society
at large. He contrasts the supremacy of the facts of the case in English
law making to their virtual erasure from French jurisprudence. He says
that supposed administrative convenience and, on the part of civilians,
fear of the unknown, are driving a kind of totalitarianism which would
not only destroy the common law but which would privilege the par-
ticular set of values enshrined in the Code and eliminate altemative vi-
sions. He claims that this arrogant in preferring a single system — the
Code system - to diversity; fallacious, in trying to re-establish a sup-
posed jus commune which never existed; backward, a legacy of the sim-
plified and mechanistic universe of the positivists; and impractical, be-
cause the Code provisions will be internalised differently.

I do not accept all of this. A few points must suffice here. (1) It ig-
nores the role of statute in the common law world. A great deal of our
practical contract — for example, the law of Sale of Goods — has been
enshrined in statute for the last century.>> — A peculiarly rigid statutory
regime it is too, given our techniques of interpretation. I think many a
lawyer’s vision of hell is a place where all the legislative drafters, and all
the judges who interpret the legislation, are English. It’s true the “stat-
utory codes” are incomplete, which gives the alternative vision, the
dangerous other, a better chance to escape into the open. But that leads
to my second point. (2) Legrand’s image of a Civil code seems to belit-
tle the role of doctrine and jurisprudence under a Code system. Are
culpa in contrabendo or the ramifications of good faith doctrine in
German law, or the duties of disclosure in French law, merely the
working out of values unalterably enshrined in the German and French
Civil Codes respectively? (3) What Code is complete and coherent in
its philosophy? Maybe there is one; but anyone who has studied the
German BGB’s provisions on interpretation could think that they are
coherent — rather they espouse at once two completely different phi-

52. (1997) 60 Modern Law Review 44.
53. Since Sale of Goods Act 1893.
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losophies.> I am quite prepared to believe that the Dutch in their new
Code have done better, but even there I doubt if a Critical Legal Stud-
ies scholar would say there is no scope for an alternative view. I don’t
think Legrand is discussing a real code but an ideal type which is in
danger of turning into a caricature. (4) I also think he ignores the po-
tential for legislation even in a Code country. After all, judicial inter-
pretation is not the only way of inserting an alternative view into the
law. It can be done, and often has been done, by legislation. And while
legislation may be slow and cumbersome, it doesn’t suffer to the same
extent as judge-made law from a democratic deficit. (5) Lastly, Legrand
does not tackle the problem of exportability. If one does want to
achieve a degree of harmonisation, even in limited areas, I don’t see
how it is to be achieved except by drafting a statement of the agreed
harmonisation measures-which is a code.

However, I do think Legrand is right in saying that if the Code is in-
ternalised in different ways, it will fail. He is speaking of legal reason-
ing, but I think the same point holds for the differences in legal values
to which I have referred. I think we are far from ready for unification
of contract law, or even for a code which individual Governments
should seriously consider adopting by treaty; we will not be ready un-
til we have found out what differences exist and have tried to reconcile
them into a coherent new philosophy. There is a lot of spade work to
be done, and I think academic lawyers will have to do it.

But as I stated before there is another, bigger question. If uniformity
were attainable, do we want it? I am happy to work on Principles that
can be adopted by private parties, or even applied faute de mieux by ar-
bitrators. But a Code in the unification sense is something very differ-
ent. Do we need one or want one?

First, I am not convinced that uniformity is necessary. A speaker at
the conference “Towards a European Civil Code” made the valid point
that we think of the United States as having a very well developed and
integrated economy; yet the law of contract is a matter for each State,
and they are by no means uniform. Of course it is true that with the ex-
ception of Louisiana, there are much smaller differences between the
laws of the States than among the Member States of the EU, and also
that the States have all adopted the Uniform Commercial code, though
with some variations. But this does suggest that an economy can func-
tion perfectly well despite some local differences.

54. Compare BGB §133 to §157.
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Second, is uniformity desirable? Here I find myself in a dilemma.
On the one hand, I do believe that we need to try to build a European
culture, a sense of identity. I think that may be the only way in which
we can avoid a repetition, sooner or later, of the terrible conflicts which
racked our continent in the earlier years of this century. And I have no
doubt that law and legal culture have a role to play in this. But on the
other hand, while differences between national laws do impose addi-
tional costs which having a uniform law of contract would lessen, re-
ducing these costs by imposing uniformity would impose other costs.
A country’s law is a reflection of its culture, just as is its art, its music,
its literature.”® What we stand to lose by uniformity is the cultural di-
versity which I for one so much enjoy. I like differences, and am pre-
pared to pay a cost to preserve them. Of course, major obstacles to
economic integration, differences which really distort the competitive
market, need to be removed. But that can be done by specific legisla-
tion. Not only that; by using Directives we can allow Member States to
implement the laws in accordance with their national legal traditions
and thereby preserve national legal characteristics. Provided the results
are not too seriously out of line, not so surprising that a consumer or
business person coming on the law for the first time would think, “that
is pretty dangerous, I should have been warned about that”, do differ-
ences really matter? I doubt it. In particular, if we have a set of European
Principles which parties can choose to use if they want, I really do not
think I want to force everyone into using the same laws everywhere.

This may sound like a recipe for stagnation. It is not intended to be.
I certainly do not preclude the gradual convergence of laws across Eu-
rope.* I hope that legislators will look to other countries and to inter-
nationally agreed instruments like the Principles as models to follow. I
am glad to say that this is happening already in the U.K. and probably
elsewhere. Even better, courts are beginning to use comparative sourc-
es as persuasive authority.’” Moreover, legal education has a tremen-
dous role to play. Possibly the biggest single factor behind legal inte-
gration in the U.S. has been the role of the leading law schools in teach-
ing not the law of the State in which the school is situated, but the na-
tional law — often following the Restatements’ lead in considering ex-

55. See H. Collins, ‘European Private Law and the Cultural Identity of States” Euro-
pean Review of Private Law. In The Hague I made the mistake of referring also to
our cooking, after which no one took me seriously.

56. See B. Markesinis, ‘The Gradual Convergence: Foreign Ideas, Foreign Influences
and English Law on the Eve of the 21st Century’ (1994).
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plicitly the majority and minority positions and debating which seems
the better.

But my personal hope is that even if we have a gradual convergence,
it will happen by way of absorption and gradual rationalisation rather
than by the imposition from on high — whether by Brussels or by the
treaty-making of often idealistic politicians. In other words I would
like whatever legal culture we develop in Europe to be a natural
growth and one that draws on many legal cultures. To some extent that
can be done in drafting Principles or a Code, but it is hard to do it in an
short time — even within a decade, I suspect — without simply eliminat-
ing some solutions without a full understanding of their richness, of
their possibilities. I am arguing, in other words, for a legal multi-cul-
turalism to be allowed to flourish, because I am fairly sure that whatev-
er grows from that will be richer and find more ready acceptance than a
set of Principles drawn up in a short time by a necessarily small group
of persons, however wise and well-intentioned. In this re-run of the
debate between Savigny and Thibaut, I am with Savigny.*®

This may sound as if I have no use for the Principles of European
Contract law or similar private codes. Far from it. I think that they are
an essential part of the process of comparing our laws, and of finding
the balance between the various concepts, values and policies. All I am
against is moving too quickly to imposing a text which we do not
know the full implications of, which perhaps we do not yet fully un-
derstand.

Of course it could be said that a study of the philosophies of the sys-
tems should have come first, before any Principles were penned. I disa-
gree. It is not until one attempts such a brave endeavour as drafting
Principles of European Contract Law that many of these questions be-
come apparent - and the Principles are at least a start to their solution.
Besides, the world is just not like that. We don’t always do things in
logical order. What is important is that we do them! Ole Lando has in-
stigated the creation of something very valuable. We are all in his debt.

57. See B. Markesinis, ‘Five Days in the House of Lords: some Comparative Reflec-
tions on White v. Jones’ and C.v. Bar, ‘A Common European Law of Torts’, both in
the series of lectures published by the Centro di studi e recerche di diritto coparato
e straniero, Rome; and U. Drobnig, ‘The Use of Comparative Law by Courts’, in
K.D. Kerameus (ed.), General Reports presented to XIVth International Congress
of Comparative Law, Hellenic Institute of International and Foreign Law (1995),
65.

58. See R. Zimmermann, ‘Savigny’s Legacy: Legal History, Comparative Law and the
Emergence of a European Legal Science’ (1996) 112 Law Quarterly Review 576.
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Domskonventionens opfyldelsesvarne-
ting — en kritisk vurdering

Hojesteretsdommer, dvr. jur. Peter Blok

I.  Indledning

Art. 5, nr. 1., 1. led, i den mellem EU’s medlemsstater indgdede Kon-
vention af 27. september 1968 om retternes kompetence og om fuld-
byrdelse af retsafgerelser i borgerlige sager, herunder handelssager,
med senere 2ndringer — 1 det folgende Domskonventionen — har fel-
gende ordlyd:

“En person, der har bopal pi en kontraherende stats omride, kan
sagseges 1 en anden kontraherende stat ... i sager om kontraktforhold
ved retten pa det sted, hvor den pagzldende forpligtelse er opfyldt eller
skal opfyldes”.

Denne bestemmelse har veret uzndret siden vedtagelsen af den op-
rindelige konvention, nir bortses fra en mindre sproglig ndring af
den danske tekst i forbindelse med San Sebastian Konventionen af 1989
om Spaniens og Portugals tiltrzdelse samt en tilfejelse — ligeledes ved
San Sebastian Konventionen — i art. 5, nr. 1, 2. led, af en szrregel om
opfyldelsesstedet ved arbejdsaftaler.

For ca. 20 ir siden deltog jeg som fuldmagtig i Justitsministeriet i en
gennemgang af Domskonventionen som forberedelse til forhandlin-
gerne om Danmarks, Storbritaniens og Irlands tiltrzdelse af konventi-
onen. Under dette arbejde blev vi klar over, at art. 5, nr. 1, var betznke-
ligt vidtgdende, og navnlig fandt vi bestemmelsen uacceptabel, hvis me-
ningen var, at ogsa opfyldelsesstedet for pengeforpligtelser kunne dan-
ne grundlag for verneting. Vi var nermest af den opfattelse, at man ved
udarbejdelsen af konventionen havde overset, at pengeskyld i nogle
lande er bringeskyld, siledes som det er tilfzldet i Danmark. P4 denne
baggrund, og da vi fra dansk side var tilbageholdende med at foresla vi-
deregiende ®ndringer end absolut pikrzvet, blev jeg til et mede i ar-
bejdsgruppen vedrerende de nye medlemsstaters tiltredelse instrueret
om at fremsztte forslag om, at pengeforpligtelser (udtrykkeligt!) skulle
undtages fra anvendelsesomradet for art. 5, nr. 1.
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Jeg forsegte efter bedste evne at forklare baggrunden for det danske
forslag med gennemgang af eksempler pa, hvor urimeligt bestemmel-
sen kunne virke, hvis den fandt anvendelse pa pengeforpligtelser, og
hvis den anvendelige lov indeholder en regel om, at pengeskyld er brin-
geskyld. Reaktionen var, at enkelte af de ovrige delegationer gav ud-
tryk for en afvisende holdning med begrundelser, hvis nzrmere ind-
hold jeg ikke lzngere erindrer, medens ingen anden delegation stottede
det danske forslag. Dette mitte derfor anses for bortfaldet. Da jeg ef-
terfelgende spiste frokost med et medlem af den britiske delegation,
gav jeg udtryk for skuffelse over den manglende forstielse for — efter
min vurdering maske snarere forstielse af — det danske forslag. Han
svarede noget 1 denne retning: “Vi har udmarket forstiet forslaget og
dets baggrund, idet vi selv har gjort os de samme overvejelser, og vi er
ogsd enige i, at bestemmelsen vil fore til urimelige resultater. Vi er imid-
lertid ndet til den konklusion, at disse urimeligheder overvejende vil
vare til fordel for vore egne virksomheder, eftersom pengeskyld ogsa
er bringeskyld efter engelsk ret, og derfor fandt vi ikke anledning il at
stotte det danske forslag.”(!)

Omkring samme tidspunkt skrev Lando en artikel om de forste syv
afgorelser fra EF-domstolen vedrerende fortolkningen af Domskon-
ventionen, jf. NTIR 1977 s. 77 ff. Ved omtalen af to — fortsat ledende —
afgorelser vedrerende fortolkningen af art. 5, nr. 1, Tessili mod Dunlop
og de Bloos mod Bowuyer, indtog han en kritisk holdning og fremsatte i
forbindelse hermed forslag om, at opfyldelsesstedet med virkning for
begge parter burde defineres som opfyldelsesstedet for den for aftalen
karakteristiske ydelse (s. 85 f). Dette forslag, som er beslegtet med den
danske regerings forslag, er efterfelgende blevet taget op af mange an-
dre, men har trods adskillige forseg ikke vundet geher ved EF-dom-
stolen (ndr bortses fra arbejdsaftaler), efter min opfattelse meget muligt
fordi det - selv om intentionen er rigtig — er metodisk forkert.

I fremmed litteratur har art. 5, nr. 1, varet genstand for omfattende
kritik. Nir jeg alligevel har fundet anledning til at fremkomme med
endnu et bidrag til kritikken, beror det navnlig pa tre forhold. For det
forste er de problemer, bestemmelsen giver anledning til, si igjnefal-
dende og s3 praktisk betydningsfulde for sivel virksomhedeme som de
nationale domstole, at kritikken ikke ber ophere, for en tilfredsstillen-
de reform er gennemfert. For det andet har de bestrzbelser, der har
varet gjort pa at reformere bestemmelsen ad fortolkningsvejen, og i
hvilke forslaget om anvendelse af opfyldelsesstedet for den karakteri-
stiske ydelse har varet centralt placeret, som allerede antydet varet
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delvis forfejlede. Og for det tredje er den nu foreliggende danske rets-
praksis vedrerende anvendelsen af art. 5, nr. 1, velegnet til at belyse
problemerne.

At art. 5, nr. 1, spiller en betydningfuld rolle i det praktiske retsliv,
hanger sammen med, at Domskonventionen er en sikaldt dobbeltkon-
vention. Den regulerer ikke alene vernetingsspergsmilet — dvs. spergs-
maélet om, 1 hvilke tilfelde en virksomhed med hjemsted 1 en kontra-
herende stat kan sagseges i en anden kontraherende stat — men indehol-
der samtidig bestemmelser om, at domme afsagt i én kontraherende
stat skal anerkendes og fuldbyrdes i de evrige kontraherende stater. En
regel, der hjemler et vidtgiende undtagelsesvemeting i internationale
forhold, har mindre betydning, hvis en dom afsagt i det pigzldende
land ikke anerkendes og ikke kan fuldbyrdes i det land, hvor sagsegte
herer hjemme.

Opfyldelsesvernetinget efter art. 5, nr. 1, er et fakultativt verneting,
siledes at vedkommende kontraktspart i givet fald kan vzlge mellem at
anlzgge sag mod medkontrahenten ved dennes hjemting, jf. art. 2, eller
ved opfyldelsesvernetinget. I de tilfzlde, hvor vedkommende part on-
sker at paberabe sig art. 5, nr. 1, vil baggrunden i reglen vare, at opfyl-
delsesvarnetinget er den pagzldendes eget hjemting.

Domskonventionen indeholder szrregler om varneting 1 sager om
forsikrings- og forbrugeraftaler, 1 sager om rettigheder over fast ejen-
dom og 1 tilfzlde, hvor parterne har indgiet en vernetingsaftale. I disse
tilfelde og i tilflde, hvor der er indgiet en voldgiftsaftale, finder art. 5,
nr. 1, ikke anvendelse. Til gengzld kan denne bestemmelse have stor
betydning i alle andre situationer, hvor der opstar tvist vedrerende et
kontraktsforhold.

Ved en til Domskonventionen knyttet protokol har EF-domstolen —
1 det folgende blot Domstolen — fiet tillagt kompetence til at treffe af-
gorelser om fortolkningen af konventionen efter principper stort set
svarende til EF-traktatens art. 177. Spergsmil vedrerende fortolknin-
gen af art. 5, nr. 1, henherer siledes i tvivistilfzlde under Domstolen,
medens anvendelsen af bestemmelsen er overladt til de nationale dom-
stole.

I 1988 blev der mellem EU-landene og EFTA-landene indgiet en
konvention, den sikaldte Lugano Konvention, som stort set — ogsa
med hensyn til artikelnumre - er identisk med Domskonventionen.
Lugano Konventionen er ligesom San Sebastian Konventionen tradt i
kraft i Danmark den 1. marts 1996 og gzlder i forhold til de ovrige
nordiske lande, Ostrig og Schweiz, idet Sverige, Finland og Ostrig
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endnu ikke har tiltrddt Domskonventionen. Lugano Konventionens
art. 5, nr. 1, 1. led, er identisk med Domskonventionens art. 5, nr. 1, 1.
led (der er smi forskelle i 2. led om arbejdsaftaler), og hvad der i det
folgende siges om Domskoventionens art. 5, nr. 1, gzlder derfor tilsva-
rende om Lugano Konventionens art. 5, nr. 1. Inden for Lugano Kon-
ventionens omride findes der dog ingen fzlles domstol, som kan sikre
en ensartet fortolkning. Vedrerende Lugano Konventionen og San Se-
bastian Konventionen kan henvises til Arnt Nielsen i Juristen 1997 s. 64
ff.

Vejen fra konventionsteksten til afgorelsen af kompetencesporgsma-
let 1 den konkrete sag er lang og undertiden ret kompliceret. Jeg har
derfor fundet det hensigtsmassigt i afsnit II at foretage en systematisk
gennemgang af de fortolknings- og anvendelsesproblemer, som art. 5,
nr. 1, giver anledning til. Dette sker pd grundlag af de vigtigste afgorel-
ser fra Domstolen og den foreliggende danske retspraksis. Gennem-
gangen er dog ikke rent beskrivende og tilsigter heller ikke at vare ud-
temmende, idet hovedsigtet har varet at pavise sammenhangen mel-
lem de enkelte problemer og de zndringsmuligheder, som efter min
vurdering foreligger, og som er gennemgaet i afsnit III.

Der er nzppe tvivl om, at art. 5, nr. 1, er den bestemmelse 1 Doms-
konventionen, som der foreligger flest afgorelser om, sivel fra Dom-
stolen som fra de nationale, herunder de danske, domstole. Allerede
dette indicerer, at der er noget galt!

Af generel litteratur om Domskonventionens art. 5, nr. 1, kan frem-
hzves: Svenné Schmidt: International formueret (1987) s. 63 ff, samme
1 Kommenteret Retsplejelov, bind II (5. udg. 1994) s. 463 ff, Philip: EU-
IP (2. udg. 1994) s. 46 ff, Lookofsky: Transnational Litigation and
Commercial Arbitration (1992) s. 33 ff, samme: International privatret
pa formuerettens omride (1993) s. 30 ff, Pdlsson: Bryssel- och Lugano-
konventionerna (1995) s. 75 ff samt Hertz 1 U 1997 B s. 48 ff.

II. Fortolknings- og anvendelsesproblemer

1. Kontraktsforhold

Domstolen fastslog i Peters mod ZNAV, Saml. 1983.987, at spergsmalet
om, hvorvidt der foreligger et kontraktsforhold, skal afgeres efter fzl-
lesskabsretlige regler og ikke efter den nationale lov, der finder anven-
delse pa forholdet — der er siledes tale om et “selvstendigt begreb”
(premis 9 og 10).
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Sagen angik en hollandsk forenings sagsanleg 1 Holland mod et tysk
medlem af foreningen med pistand om betaling af et beleb, der ud-
sprang af medlemskabet. Domstolen antog, at der mellem parterne var
opstiet “en nzr forbindelse ... af samme art som mellem parterne i en
kontrakt”, og at art. 5, nr. 1, derfor fandt anvendelse (premis 13). Der
var siledes tale om en analog anvendelse (udvidende fortolkning), hvil-
ket ikke harmonerer med den af Domstolen i andre sammenhnge
fremsatte udtalelse om, at de specielle kompetenceregler (undtagelses-
varnetingene) skal fortolkes restriktivt, smlg. Pdlsson s. 74.

Til stette for resultatet anferte Domstolen, at alle spergsmal, der kan
opstd i forbindelse med en kontraktsforpligtelse (eller en lignende for-
pligtelse) ber kunne indbringes for samme ret, og at opfyldelsesstedet
for foreningsretlige forpligtelser efter national ret oftest er foreningens
hjemsted (przmis 12 og 14). Disse argumenter er misvisende. Det for-
ste, fordi fzlles behandling af samtlige forpligtelser ogsa kan sikres ved
sagsanlzg ved sagsegtes hjemting, jf. nedenfor 3. Det andet, fordi op-
fyldelsesstedet for medlemmernes betalingsforpligtelser beror pa, om
pengeskyld er henteskyld eller bringeskyld efter den anvendelige lov,
jf. nedenfor 5.

1 Handte mod TMCS, Saml. 1992 1.3967, udtalte Domstolen, at ka-
beren af en loseregenstand ikke kan paberibe sig art. 5, nr. 1, i et sogs-
mél mod szlgerens hjemmelsesmand (“springende regres”). Afgerelsen
udelukker ikke, at en sag vedrerende produktansvar i medfer af de-
liktsvaernetinget i art. 5, nr. 3, kan anlegges ved skadelidtes hjemting, jf.
U 1994.342 O.

2. “Den pdgeldende forpligtelse”
Efter art. 5, nr. 1, kan en kontraktspart sagseges “ved retten pa det sted,
hvor den pagzldende forpligtelse er opfyldt eller skal opfyldes”. Den
danske tekst blev — uden at begrundelsen er omtalt — 2ndret ved San
Sebastian Konventionen, idet bestemmelsen tidligere var formuleret
siledes: “... ved retten pa det sted, hvor den forpligtelse, der ligger til
grund for sagen, er opfyldt eller skal opfyldes”. En realitetszndring er
nzppe tilsigtet, jf. Svenné Schmidt i Kommenteret Retsplejelov II s.
464. Miske har man med den sproglige ndring ensket at forebygge
den misforstdelse, at den relevante forpligtelse er den forpligtelse, som
sagen “reelt” angir, jf. nedenfor om U 1993.802 @.

De Bloos mod Bouyer, Saml. 1976.1497, angik en belgisk enefor-
handlers sagsanleg i Belgien mod en fransk leverander med pastand
dels om erstatning for opsigelse uden kontraktmassigt varsel, dels om
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goodwill-erstatning (en sddan er udtrykkeligt hjemlet ved en belgisk
lov). Domstolen udtalte, at “den forpligtelse, der skal tages i betragt-
ning ved bestemmelsen af det i den nzvnte artikel 5 omhandlede opfyl-
delsessted, (er) den forpligtelse, der svarer til den kontraktmessige ret-
tighed, sagsegeren paberiber sig som grundlag for segsmailet” (przmis
13), og at den relevante forpligtelse i tilfxlde, hvor sagsegeren rejser
krav om erstatning for misligholdelse, “altid (er) den forpligtelse, der
folger af kontrakten, og hvis misligholdelse piberdbes som grundlag
for kravene.” Umiddelbart kan disse udtalelser synes selvfglgelige. De
praciserer imidlertid art. 5, nr. 1, pa to punkter, som — ogsa efterfolgen-
de - har givet anledning til diskussioner og misforstéelser:

a) Den relevante forpligtelse er en forpligtelse, der pahviler sagsogte
og kan siledes ikke vare en forpligtelse, der pahviler sagsogeren selv
(det er omtalt nedenfor, at Domstolen senere for s3 vidt angér arbejds-
aftaler har fraveget dette grundprincip og derved givet anledning til
yderligere diskussioner og misforstielser).

b) Den relevante forpligtelse er en primer kontraktsforpligtelse, sa-
ledes at opfyldelsesstedet for en forpligtelse til at betale erstatning (eller
forholdsmassigt afslag) som felge af misligholdelse af den primere
kontraktsforpligtelse ikke kan begrunde verneting efter art. 5, nr. 1.

Det under a) anferte grundprincip blev tilsidesat 1 U 1993.802 @, og
denne dom er derfor efter gzldende ret givetvis forkert, jf. Lookofsky:
International privatret s. 32, Martin Jensen og Amnt Nielsen 1 U 1994 B
s. 288 ff og Lookofsky i U 1994 B s. 428 ff. Et dansk selskab, som havde
leveret edb-software til et engelsk selskab og havde installeret det i
England, sagsegte det engelske selskab ved sit hjemting 1 Danmark til
betaling af kebesummen. Savel byretten som landsretten afviste, at der
var verneting i Danmark i medfer af art. 5, nr. 1, landsretten med hen-
visning til, at det mitte legges til grund, “at sagen angir en forpligtelse
til at levere Software til indkaredes virksomhed i England, og at tviste-
punktet er, om det leverede Software er kontraktmassig.” Hermed sig-
tes imidlertid til opfyldelsesstedet for sagsagerens primare kontrakts-
forpligtelse. Den relevante forpligtelse i relation til art. 5, nr. 1, var den
engelske kebers forpligtelse til at betale kebesummen, og denne for
pligtelse skulle efter alt at demme opfyldes pé szlgerens forretnings-
sted, idet kebekontrakten formentlig var underlagt dansk ret, siledes at
enten dennes almindelige regel om, at pengeskyld er bringeskyld, eller
CISG art. 57 ferte hertil, jf. nedenfor 5 (i evrigt er pengeskyld ogsa
bringeskyld efter engelsk ret).

Noget andet er, at man kan have sympati for dommens resultat, idet
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det efter gzldende ret korrekte resultat — adgang til at inddrive kebe-
summen ved sagsanleg i Danmark — hverken er rimeligt eller hensigts-
massigt. Man kan ogsé notere sig, at det var en ganske tilsvarende situ-
ation, som foranledigede den tyske Bundesgerichtshof til at forelegge
sporgsmail for Domstolen i Custom Made, antagelig ud fra et enske om
at foranledige en ®ndring at den gzldende retstilstand, jf. nedenfor.
Philip s. 47 synes at acceptere dommen, idet han blot anferer, at sagen
blev afvist, da den “reelt angik rigtig opfyldelse af kreditors ydelse 1
England.” Det er imidlertid efter gzldende ret ikke afgerende for an-
vendelsen af art. 5, nr. 1, hvad sagen “reelt” angar.

Det under b) anferte grundprincip kan illustreres ved U 1990.295 H.
En dansk keber anlagde ved Vestre Landsret sag mod en tysk szlger
med péstand om erstatning for tab som felge af mangler ved leverede
ventilszkke. Sdvel landsretten som Hgjesteret lagde korrekt til grund,
at afgerende for spergsmilet om opfyldelsesverneting var det sted,
hvor de solgte szkke skulle leveres — opfyldelsesstedet for szlgerens
primare kontraktsforpligtelse — og problemet var herefter, om parterne
havde aftalt cif eller frit leveret. Hojesteret antog det forste, siledes at
leveringsstedet var 1 Tyskland, hvorfor sagen blev afvist. En alvorlig
skenhedsfejl ved kendelsen var dog, at retten anvendte retsplejelovens
§ 242 og ikke Domskonventionens art. 5, nr. 1, jf. Svenné Schmidt 1 U
1990 B s. 273 ff. Sagen kan tillige illustrere spergsmalet, om det er vel-
begrundet at lade det keberetlige leveringssted danne grundlag for op-
tyldelsesvarneting, jf. nedenfor IIL.3.

U 1992.920 SH angik en situation, hvor en tysk keber af gummi-
handsker leveret omkring drsskiftet 1988/89 havde anlagt sag mod den
danske szlger ved Sg- og Handelsretten med pastand om betaling af et
sterre beleb i anledning af mangler. Parterne fortsatte imidlertid sam-
handelen, og efter at szlgeren havde fremsendt fakture for varer leveret
omkring drsskiftet 1991/92, fremsatte keberen erklering om modreg-
ning af fakturabelgbet i det under retssagen rejste krav. Szlgeren (sag-
sogte) nedlagde herefter under anbringende af, at modregningen var
uberettiget, pastand om selvstzndig dom for fakturabelsbet og om er-
statning for et tab pa ca. 34.000 kr. som folge af den manglende betaling
af dette. Se- og Handelsretten antog korrekt, at kebeaftalen var under-
givet danske ret, at opfyldelsesstedet for kebesummens betaling heref-
ter var 1 Danmark, og at der derfor efter art. 5, nr. 1, var varneting i
Danmark for sagsegtes modkrav om betaling af fakturabelebet. I nar-
varende sammenhang er det imidlertid rettens stillingtagen til spergs-
milet om varneting for erstatningskravet pd ca. 34.000 kr, som er af
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interesse. Retten fandt, at der for dette krav var vemeting i medfer af
art. 5, nr. 3. Dette var ikke korrekt, idet der klart var tale om et kon-
traktretligt erstatningskrav. Resultatet blev dog rigtigt, idet der var tale
om et krav om erstatning for tab ved misligholdelse af den primzre be-
talingsforpligtelse, hvorfor der efter art. 5, nr. 1, tillige var varneting
for erstatningskravet. Som her Lookofsky 1 U 1993 B s. 310 f, anderle-
des (som retten) Philip i U 1993 B s. 186.

Domstolens afgerelse i de Bloos mod Bouyer blev kritiseret for at fo-
re til tilfzldige og uhensigtsmassige resultater, dels fordi den ikke lzg-
ger vegt pd den reelle tilknytning til det sted, hvor retssag kan anleg-
ges, dels fordi hver parts primazre kontraktsforpligtelse skal behandles
for sig. Det er med udgangspunkt i denne kritik blevet anfert, at art. 5,
nr. 1, burde fortolkes siledes, at opfyldelsesstedet er det sted, hvor den
for aftalen karakteristiske ydelse skal opfyldes, smlg. art. 4, stk. 2, 1 lov-
valgskonventionen (Romkonventionen af 1980). Som nzvnt i indled-
ningen er Lando blandt de forste, som har fremsat dette forslag, jf.
NTIR 1977 s. 85 {. De hensyn, som seges tilgodeset med dette, er szr-
deles tungtvejende. Som det fremgir af det folgende, har forslaget alli-
gevel ikke vundet geher hos Domstolen, nir bortses fra szrreglen om
arbejdsaftaler.

Dette kan hznge sammen med, at forslaget lider af en grundleggen-
de skavank, som ger det sirbart for en modargumentation. Det bygger
pa den opfattelse, at der ber defineres ét opfyldelsessted, som af begge
parter kan piberibes som grundlag for opfyldelsesvarneting. Det er
imidlertid ikke indlysende, at opfyldelsesstedet for den karakteristiske
ydelse ber kunne paberibes af den part, som skal prastere denne ydel-
se (realdebitor). Dette ville tvertimod vare 1 strid med det foran under
a) anferte grundprincip, at kun en forpligtelse, der pahviler sagsogte,
kan danne grundlag for opfyldelsesvarneting, og forslaget ville - sam-
menhangende hermed - fore til uheldige resultater for si vidt angir
sogsmal fra realdebitors side. Eksempelvis ville det ved keb indebare,
at szlgeren kunne sagsoge koberen i sit eget land 1 alle tilfzlde, hvor le-
veringsstedet er i dette land.

Ivenel mod Schwab, Saml. 1982.1891, angik en arbejdsaftale. En
fransk ikke-selvstzndig (ansat) reprzsentant anlagde i forbindelse med
den tyske arbejdsgivers ophzvelse af aftalen sag mod denne i Frankrig
med pastand om betaling af provision, len til opsigelsesperiodens ud-
leb, feriepenge samt goodwill-erstatning. Domstolen antog, at den i re-
lation til art. 5, nr. 1, relevante forpligtelse i denne situation var den for
aftalen karakreristiske ydelse, dvs. reprasentantens arbejdsforpligtelse
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(premis 20). Da arbejdsforpligtelsen skulle opfyldes i Frankrig, var sa-
gen med rette anlagt i dette land. Dette var en meget fri fortolkning af
art. 5, nr. 1, som jo ellers sivel efter sin ordlyd som efter de praciserin-
ger, som var fastsldet 1 de Bloos mod Bouyer, skal forstds siledes, at den
relevante forpligtelse er sagsegtes primzre kontraktsforpligtelse, her
arbejdsgiverens betalingsforpligtelser. Afgorelsen er i virkeligheden
kun i formen udtryk for en fortolkning af art. 5, nr. 1, idet der reelt var
tale om indferelse af en socialt begrundet szrlig vernetingsregel for ar-
bejdsaftaler pd linie med Domskonventionens szmregler for forsik-
rings- og forbrugeraftaler, som Domstolen da ogsa henviser til (premis
16). Herudover henviser Domstolen til den - ligeledes socialt begrun-
dede - szrregel om arbejdsaftaler i lovvalgskonventionens art. 6.

Som konsekvens af denne dom gennemfertes forst i Lugano Kon-
ventionen og derefter 1 San Sebastian Konventionen en udtrykkelig
szrregel om “opfyldelsesstedet” ved arbejdsaftaler, begge steder som
art. 5, nr. 1, 2. led, og begge steder med lovvalgskonventionens art. 6
som forbillede. For si vidt angir tilfzlde, hvor arbejdstageren ikke
szdvanligvis udferer sit arbejde i ét land, begik man i Lugano Konven-
tionen den fejl at formulere szrreglen siledes, at arbejdsgiverens for-
retningssted kan paberabes som opfyldelsessted af begge parter med
den konsekvens, at arbejdsgiveren (efter ordlyden) kan sagsege ar-
bejdstageren pa sit forretningssted. Dette er blevet korrigeret i San Se-
bastian Konventionen. Denne detalje illustrerer det foran anferte om
det metodisk forkerte i at tage udgangspunkt i et falles opfyldelsessted.
Vedrerende szrreglerne om arbejdsaftaler i Lugano Konventionen og
San Sebastian Konventionen kan henvises til Arnt Nielsen i Juristen
1997 5. 68 og 71.

Problemstillingen i1 Shenavai mod Kreischer, Saml. 1987.239, var, om
det princip om anvendelse af opfyldelsesstedet for den karakteristiske
ydelse, som for arbejdsaftaler var anerkendt i Ivenel mod Schwab, kun-
ne udvides til andre typer af aftaler, eller om de Bloos mod Bouyer
skulle fastholdes for andre aftaler end arbejdsaftaler. En tysk arkitekt
havde 1 Tyskland anlagt sag mod en person med bopzl i Holland med
pastand om betaling af honorar for et projekt vedrerende nogle ferie-
huse, som skulle bygges i Tyskland. Der var ingen tvivl om, at arkitek-
tens arbejde var den karakteristiske ydelse, og at tysk ret derfor skulle
anvendes pd aftaleforholdet. Opdragsgiverens betalingsforpligtelse
skulle efter tysk ret opfyldes i Holland, idet pengeskyld er henteskyld
(sendeskyld) efter tysk ret. Sivel den tyske som den britiske regering
afgav indleg, i hvilke der argumenteredes til fordel for en regel om an-
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vendelse af opfyldelsesstedet for den karakteristiske ydelse, om end
den tyske regering efter forarbejderne til art. 5, nr. 1, fandt det udeluk-
ket at n til dette resultat. Domstolen udtalte, 4t resultatet 1 Ivenel mod
Schwab var begrundet i sociale hensyn (przmis 10, 11 og 16), at en ge-
nerel regel om anvendelse af opfyldelsesstedet for den karakteristiske
ydelse ikke ville vere hensigtsmassig, men ville give anledning til usik-
kerhed (przmis 17), og at opfyldelsesstedet for sagsegtes kontraktsfor-
pligtelse “normalt (er) det forhold, der stzrkest knytter et segsmal pa
grundlag af kontrakten til den stedligt kompetente ret” (pramis 18).
Herefter blev spergsmailet — i forlengelse af de Bloos mod Bouyer -
besvaret siledes, at den relevante forpligtelser ogsa 1 dette tilfzlde var
“den aftaleforpligtelse, der konkret ligger til grund for sagen” (prazmis
20).

Afgorelsen er efter min opfattelse velbegrundet. Der ber ikke abnes
op for en generel regel om, at realdebitor i alle tilfzlde, hvor realydel-
sen skal prasteres 1 hans eget land, kan inddrive sit tilgodehavende ved
sagsanleg i dette land, jf. foran. Der er derimod behov for at afskaffe
den lidet rimelige forskelsbehandling, som felger af, at pengeskyld i
nogle lande er henteskyld, i andre bringeskyld. Hvis en dansk arkitekt
havde udfert et tilsvarende arbejde for en hollender vedrerende et
planlagt byggeri i Danmark, ville han kunne inddrive sit betalingskrav
ved sagsanleg i Danmark, fordi pengeskyld er bringeskyld efter dansk
ret.

Custom Made mod Stawa, Saml. 1994 1.2913, angik en situation,
hvor en tysk virksomhed til en engelsk virksomhed havde leveret dore
og vinduer til et bygningskompleks i London, og nu i Tyskland havde
sagsogt den engelske virksomhed til betaling af restkebesummen. De
tyske domstole lagde til grund, at aftalen var undergivet tysk ret, hvil-
ket indebar, at bestemmelserne i den uniforme kebelov af 1964 (ULIS)
skulle anvendes. Efter ULIS art. 59, stk. 1, er opfyldelsesstedet for ke-
berens betalingspligt szlgerens forretningssted (jf. CISG art. 57, stk. 1,
litra a). Med lettere omformuleringer forelagde Bundesgerichtshof bl.a.
folgende sporgsmal (der blev tillige stillet spergsmal vederende art. 17):
a) Skal art. 5, nr. 1, ogsd anvendes i den foreliggende situation med den
konsekvens, at opfyldelsesstedet for keberens betalingsforpligtelse gi-
ver grundlag for opfyldelsesverneting i Tyskland?, og b) Sifremt
sporgsmal a) besvares benzgtende, hvorledes skal opfyldelsesstedet ef-
ter art. 5, nr. 1, da bestemmes? Baggrunden for spergsmil a) var for-
mentlig ikke selve det forhold, at ULIS og ikke intern tysk ret skulle
anvendes, men konsekvensen af ULIS art. 59, stk. 1, ssmmenholdt med
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den almindelige forstielse af Domskonventionens art. 5, nr. 1. Man
havde dbenbart ikke i Tyskland, hvor pengeskyld som navnt er hente-
skyld (sendeskyld), vennet sig til den urimelige konsekvens af en regel
om bringeskyld, at kreditor kan inddrive sin fordring ved sagsanleg
ved sit eget hjemting.

Generaladvokat Lenz argumenterede i sit meget indgiende og tan-
kevaekkende forslag til afgerelse for at besvare spergsmail a) benzgten-
de og for at besvare spergsmal b) siledes, at bestemmelsesstedet for le-
verancen (London) skulle anses for opfyldelsessted. Hans begrundelse
for, at spergsmail a) burde besvares benzgtende, var, at opfyldelsesste-
det for en pengeforpligtelse ikke skaber nogen reel tilknytning, som
kan begrunde opfyldelsesvarneting, og hans begrundelse for forslaget
til svar pd spergsmal b) var, at det samme gzlder det keberetlige leve-
ringssted, jf. nedenfor afsnit II1.2 og 3. Generaladvokatens indleg led
imidlertid af den svaghed, at han ikke nejedes med at foresld spergsmil
a) besvaret benzgtende, men lagde op til, at det i hvert enkelt tilf2lde
gzlder om at finde et opfyldelsessted, som skaber en reel tilknytning.

Sével Bundesgerichtshof som generaladvokaten lagde til grund, at
der mdtte findes et opfyldelsessted, som den tyske szlger kunne péabe-
ribe sig som grundlag for opfyldelsesvarneting. Dette er imidlertid en
fejkagtig opfattelse af problemstillingen: der er intet mearkeligt eller
forkert ved, at der for en part i et kontraktsforhold ikke findes noget
opfyldelsesvarneting, han kan paberabe sig. Det er mit indtryk, at sa-
gen miske kunne have fiet et andet udfald, sifremt generaladvokaten
efter at have foresldet en benzgtende besvarelse af spergsmil a) havde
foresliet spergsmal b) besvaret pa den mide, at den tyske szlger heref-
ter ikke kunne piberibe sig noget opfyldelsesvemeting. I evrigt gik
hans forslag til besvarelse af spergsmal b) jo reelt ud p3 det samme, da
bestemmelsesstedet for leverancen var London, som var sagsegtes
hjemting.

Dette indtryk stetter jeg pd Domstolens begrundelse for at besvare
sporgsmail a) bekrzftende. Det er tydeligt, at Domstolen har forstaelse
for det synspunkt, at opfyldelsesstedet for en betalingsforpligtelse ikke
skaber nogen reel tilknytning (przmis 13, 14 og 16). Det, Domstolen
vender sig imod, er tanken om, at man i hvert enkelt tilfzlde skal finde
frem til det opfyldelsessted, hvortil den stzrkeste tilknytning bestar.
Over for en sidan omfortolkning af art. 5, nr. 1, anferer Domstolen
med rette, at den ville gore det “vanskeligt at forudse, hvilken ret der er
rette verneting, og dette vil vere uforeneligt med konventionens for-
mil” (premis 18), og at “resultatet heraf (vil) blive, at den ret, ved hvil-
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ken sagen er anlagt — nir den skal undersege, om der bestir en sidan
tilknytning — tvinges til at tage andre momenter i betragtning, navnlig
de af sagsegte fremsatte anbringender, og artikel 5, nr. 1, vil herved bli-
ve uden indhold” (premis 19).

3. Flere forpligtelser. Modkrav

Det kan tznkes, at der pahviler sagsegte flere primare kontraktsfor-
pligtelser, som har forskellige opfyldelsessteder. Herom udtalte Dom-
stolen 1 Shenavai mod Kreischer, at den ret, ved hvilken sagen er anlagt,
ma “hente vejledning i sondringen mellem accessoriske krav og hoved-
krav, hvilket medferer, at hovedforpligtelsen blandt flere omtvistede
forpligtelser bliver afgerende for kompetencen” (premis 19). Der kan
heraf udledes, at en accessorisk forpligtelse ikke kan danne grundlag
for opfyldelsesvarneting, i hvert fald ikke, nir sagsegeren tillige pabe-
riber sig en hovedforpligtelse. Men det kan jo tznkes, at der pahviler
sagsogte flere hovedforpligtelser, og i s fald ber hver af disse forment-
lig kunne paberibes som grundlag for opfyldelsesvarneting. En los-
ning, hvorefter domstolen skulle findes frem til “den vigtigste hoved-
forpligtelse”, forekommer ikke holdbar.

I de Bloos mod Bouyer, der som nzvnt angik en belgisk eneforhand-
lers sagsanleg i Belgien mod en fransk leverander med pastand dels om
erstatning for opsigelse uden kontraktmessigt varsel, dels om good-
will-erstatning, ansi den belgiske domstol sig efterfelgende for kompe-
tent med henvisning til, at det ferste krav udsprang af en pastdet mislig-
holdelse af leveranderens forpligtelse til at iagttage opsigelsesvarslet,
hvilken forpligtelse antoges at skulle opfyldes i Belgien (se herom ne-
denfor 5). Kravet om goodwill-erstatning antoges derimod at vare
modstykket til en primer betalingsforpligtelse, som — da pengeskyld er
henteskyld efter belgisk ret — skulle opfyldes i Frankrig. Da kompeten-
cen imidlertid kunne stottes pa den ferstnzvnte forpligtelse, ansd dom-
stolen sig tillige for kompetent til at behandle kravet om goodwill-er-
statning, jf. Pdlsson s. 79. Denne afgorelse stemmer siledes med det for-
an anferte.

Sagsegte kan fremsette alle modkrav, som udspringer af den samme
kontrakt, herunder ogsa til selvstzndig dom, jf. art. 6, nr. 3. Dette gel-
der, hvad enten sagen er anlagt ved sagsogtes hjemting eller ved en an-
den domstol 1 medfer af art. 5, nr. 1.

Af det anforte folger, at en domstol, som er kompetent som hjemting
eller opfyldelsesvarneting, altid vil kunne behandle alle krav, der ud-
springer af kontrakten. Det gnskelige heri udger siledes ikke, som for-
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skellige udtalelser fra Domstolen ellers kunne give indtryk af, noget ar-
gument for, at en part altid ber kunne piberibe sig et opfyldelsesvaer-
neting, eller for at foretrzkke en bestemt losning med hensyn til be-
stemmelsen af opfyldelsesvernetinget.

4. Lovvalget

Domstolen udtalte 1 Tessili mod Dunlop, Saml. 1976.1473, at opfyldel-
sesstedet for den relevante kontraktsforpligtelse skal fastlegges efter
den lov, som skal anvendes 1 henhold til lovvalgsreglerne i det land, i
hvilket sagen er anlagt (przmis 13). Den afviste siledes den mulighed at
fastsztte opfyldelsesstedet efter selvstendige, fzllesskabsretlige regler,
en losning, som ogsé ville have varet meget vanskelig at gennemfore,
eftersom der ikke findes nogen fzlles kontraktsret.

Den valgte lesning kan siledes ikke kritiseres, men man kan ikke
komme uden om, at ogsé denne giver anledning til praktiske vanskelig-
heder og usikkerhed ved anvendelsen af art. 5, nr. 1. Selv om Romkon-
ventionen af 1980 har givet et godt grundlag for lesning af lovvalgs-
sporgsmalene, giver dens regler langtfra altid klare og entydige svar. Jeg
tenker herved specielt pa den generelle regel 1 art. 4, hvorefter der gal-
der en formodning for anvendelse af loven pi det sted, hvor den part,
der skal prastere den for aftalen karakteristiske ydelse, har sin bopzl. I
tilfzlde, hvor lovvalget er afgerende for opfyldelsesstedet — hvilket
navnlig forekommer ved segsmil mod pengedebitor, jf. nedenfor — og
hvor lesningen p3 lovvalgsspergsmailet er usikker, virker art. 5, nr. 1,
konfliktskabende. For den nationale domstole er det selvsagt en belast-
ning, at den er nedsaget til at tage stilling til et maske vanskeligt lov-
valgsproblem for at kunne afggre, om den overhovedet har kompeten-
ce til at behandle sagen.

Heldigvis frembyder internationale keb, som er langt de mest almin-
delige internationale kontrakter, i reglen ikke sterre problemer med
hensyn til udpegningen af den anvendelige lov, 1 hvert fald ikke i dansk
ret. Loven om lovvalget ved internationale loserekeb (lovbkg. nr. 722
af 24. oktober 1986) indeholder i § 4 faste og klare regler om lovvalget i
mangel af aftale herom. Sifremt parterne er hjemmeherende i stater,
som begge har tiltridt CISG, felger det direkte af konventionens art. 1,
stk. 1, litra a, at dennes regler skal anvendes. I U 1992.920 SH (omtalt
foran under 2) niede retten til det korrekte resultat, at szlgers lov, dvs.
dansk ret, skulle anvendes, men resultatet udledtes tilsyneladende af
lovvalgskonventionens art. 4. Det rigtige havde varet at finde losnin-
gen 1 den navnte lovs § 4, stk. 1, eller — maske snarere — 1 CISG art. 1,
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stk. 1, litra a, jf. Philip 1 U 1993 B s. 184 f og Lookofsky i U 1993 B s.
308 ff.

Der kan dog ogsé ved keb opstd mere komplicerede lovvalgsproble-
mer, f.eks. i relation til vedtagelsesspergsmal. I U 1990.295 H (ligeledes
omtalt foran under 2) erklerede parterne, at de var enige om, at det var
uden betydning, om dansk eller tysk ret fandt anvendelse. Denne enig-
hed dzkkede over en forkert antagelse, hvilket illustreres af, at landsret-
ten loste tvisten om, hvorvidt cif eller frit leveret var vedtaget, ved anven-
delse af aftalelovens § 6, stk. 2, som imidlertid ikke har noget modstykke
itysk ret, jf. Svenné Schmidt 1 U 1990 B s. 274, note 5, og s. 276.

Ved andre aftaler end keb vil der jevnligt opstd mere vanskelige og
tvivlsomme lovvalgsspergsmil. Som eksempel kan nzvnes U 1996.937
H. Et dansk malerfirma, der havde udfert arbejde for et tysk selskab i
forbindelse med et byggeri 1 Tyskland, anlagde sag mod det tyske sel-
skab ved Vestre Landsret med pistand om betaling af restentreprise-
summen, idet malerfirmaet gjorde gzldende, at entrepriseaftalen var
undergivet dansk ret. Lovvalget var afgerende for kompetencespergs-
malet, fordi pengeskyld er bringeskyld efter dansk ret, men henteskyld
(sendeskyld) efter tysk ret. Savel landsretten som Hejesteret antog, at
dansk ret skulle anvendes pi aftalen, idet der henvistes til en rezkke
konkrete omstendigheder, herunder at kontraktsforhandlingerne og
aftaleindgielse havde fundet sted i Danmark, at personkredsen bag det
tyske selskab var danske statsborgere, og at selskabet havde varet re-
prasenteret af en projektleder med bopal i Danmark. Man kunne i
dette tilfzlde ikke uden videre basere resultatet pa formodningsreglen i
lovvalgskonventionens art. 4, stk. 2, fordi meget taler for i almindelig-
hed at anvende udferelsesstedets lov pa entrepriseaftaler, altsa for i al-
mindelighed at fravige formodningsreglen, jf. den i noten til dommen
anforte litteratur.

En situation af speciel karakter foreld i U 1996.786 H. Et dansk inve-
steringsselskab havde i en periode kebt japanske aktier gennem et dan-
ske bersmzglerselskab med pligt for dette til pd et bestemt senere tids-
punket at tilbagekebe aktierne til en forud fastsat kurs (sikaldte “holde-
forretninger”). Det danske bersmaglerselskab havde erhvervet aktier-
ne gennem et engelsk vekselererfirma, som var datterselskab af et stort
japansk vekselererfirma, og ifelge det danske bersmzglerselskab var
der mellem dette og det engelske vekselererfirma indgaet tilsvarende
aftaler om tilbagekeb. En rzkke vidner forklarede, at en medarbejder i
det engelske vekselererfirma under et mede med reprasentanter for det
danske investeringsselskab havde bekrzftet, at det engelske vekselerer-
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firma “stod bag” holdeforretningerne. P3 et tidspunkt afviste det en-
gelske vekselererfirma over for det danske bersmaglerselskab at fore-
tage tilbagekeb, hvilket resulterede i, at det danske bersmaglerselskab
var ud af stand til at opfylde sin tilbagekebspligt over for investerings-
selskabet. Dette anlagde herefter retssag i Danmark mod det engelske
vekselererfirma med pastand om betaling af ca. 55 mio. kr. mod tilbage-
levering af aktierne. Hvad angir sagens realitet var hovedspergsmalet,
om det engelske vekselererfirma havde pataget sig en kontraktlig for-
pligtelse over for investeringsselskabet, og dette rejste et szrligt pro-
blem i relation til Domskonventionens art. 5, nr. 1, jf. nedenfor 6.

Landsretten anferte, at de omstzndigheder, som det af sagsegeren
pastiede aftaleforhold byggede p, i det vasentlige havde udspillet sig i
Danmark, og ansi herefter dansk ret for anvendelig pa spergsmilet om
aftalens eksistens og indhold, herunder opfyldelsesstedet, jf. lovvalgs-
konventionens art. 4 og art. 8, stk. 1. Den udtalte videre, at der var
“fort et for bestemmelsen af verneting tilstrzkkeligt bevis for eksisten-
sen af et aftaleforhold mellem sagseger og sagsegte”, og at opfyldelses-
stedet for en eventuel forpligtelse métte anses for at vare 1 Danmark,
da holdeforretningerne stedse havde varet opfyldt i Danmark. Heje-
steret fandt det ikke sandsynliggjort, at der mellem parterne var indgi-
et aftale om, at det engelske vekselererfirma direkte fra det danske in-
vesteringsselskab skulle tilbagekebe de omhandlede vardipapirer, men
det fandtes at vare “tilstrekkelig sandsynliggjort”, at det engelske vek-
selererfirma over for det danske investeringsselskab havde pitaget sig
en kontraktlig forpligtelse til at sikre, at det danske bersmaglerselskab
ville vare 1 stand til at opfylde sin tilbagekebsforpligtelse over for inve-
steringsselskabet, altsd havde pataget sig en art garanti- eller kautions-
forpligtelse. Med disse bemarkninger og i evrigt af de grunde, der var
anfort af landsretten, tiltridte Hojesteret, at landsretten havde anset sig
for kompetent i medfer af art. 5, nr. 1.

I U 1997 B s. 50 anferer Hertz, at det er vanskeligt at se, hvordan
Hgjesteret kunne nejes med 1 gvrigt at henvise til landsrettens premis-
ser, da opfyldelsesstedet for en forpligtelse til at sikre opfyldelse af en
andens forpligtelse er et temmelig komplekst sporgsmal, som nok kun-
ne fortjene nogle bemzrkninger fra Hojesterets side. Hojesterets hen-
visning til landsrettens premisser vedrerende sporgsmalene om lovvalg
og opfyldelsessted skal dog nok forstis som udtryk for den opfattelse,
at opfyldelsesstedet for en garanti- eller kautionsforpligtelse 1 hvert
fald som udgangspunkt er det samme som opfyldelsesstedet for den
sikrede forpligtelse, smlg. Philip s. 48, note 13.
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De to nye hojesteretsafgerelser illustrerer, at den afgerelse af lov-
valgsspergsmailet, som kan vere nedvendig for at tage stilling til kom-
petencespergsmalet, efter omstzndighederne nedvendigger en relativt
omfattende bevisferelse, og at der ikke sjzldent kan blive tale om szr-
skilt appel af afgerelsen i 1. instans vedrerende kompetencespergsma-
let. I sidanne tilfzlde ma art. 5, nr. 1, siges at trekke store veksler pa de
nationale domstole.

Den foreliggende danske praksis illustrerer tillige et andet forhold,
som er vaerd at notere sig: interessen for lovvalgsspergsmalet ger sig i
forste rekke gzldende i tilfzlde, hvor det er en betalingsforpligtelse,
som paberibes som grundlag for opfyldelsesvareting. Dette beror p3,
at der er store forskelle mellem landenes regler om opfyldelsesstedet
for pengeforpligtelser, medens lovvalget i de fleste tilfzlde er uden be-
tydning for fastleggelsen af opfyldelsesstedet for en realforpligtelse.
Det sidste er for kebs vedkommende en felge af, at leveringsstedet 1
reglen vil vare fastlagt gennem parternes vedtagelse af en transport-
klausul, og at landenes deklaratoriske regler ikke afviger synderligt fra
hinanden, jf. Lando: Udenrigshandelens kontrakter (4. udg. 1991) s.
229 ff. Ved entrepriseaftaler og lignende giver opfyldelsesstedet for re-
alydelsen i reglen sig selv. Og for flere af de ovrige vigtige typer af in-
ternationale aftaler, som eksempelvis eneforhandlings-, handelsagen-
tur- og licensaftaler, gzlder, at bestemmelsen af opfyldelsesstedet for
parternes realforpligtelser typisk mad ske ud fra mere frie overvejelser,
uanset hvilket lands lov der skal anvendes, og i evrigt ofte vil give an-
ledning til problemer, jf. det felgende afsnit i slutningen.

5. Opfyldelsesstedet

Som det fremgir af det allerede sagte, spiller opfyldelsesstedet for (pri-
mere) pengeforpligtelser en central rolle ved anvendelsen af Domskon-
ventionens art. 5, nr. 1. Efter dansk ret skal en pengeforpligtelse opfyldes
pa kreditors bopzl (forretningssted), jf. grundsztningen i gzldsbrevslo-
vens § 3, stk. 1, og det samme galder i nordisk ret i vrigt og efter en-
gelsk, irsk, hollandsk, italiensk og grask ret. Derimod er debitors bopzl
opfyldelsessted efter tysk, fransk, belgisk, luxembourgsk og spansk ret.
For sa vidt angir tysk ret er det ikke ganske dzkkende at betegne penge-
skyld som henteskyld, idet debitor — uden at opfyldelsesstedet ndres —
for egen regning og risiko skal bringe pengene til kreditor (sendeskyld),
jf. BGB § 270. Se om disse spergsmil Lando: Udenrigshandelens kon-
trakter s. 244 {, Svenné Schmidt 1 Kommenteret Retsplejelov II s. 465,
Palsson s. 81 og Hertz 1 U 1997 B s. 49 med note 30.
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Konsekvensen af art. 5, nr. 1, er, at en dansk pengekreditor (realdebi-
tor) i tilfzlde, hvor medkontrahenten er hjemmeherende i en stat, som
har tiltrddt Domskonventionen eller Lugano Komventionen, og hvor
kontrakten er undergivet dansk ret eller en anden lov, efter hvilken
pengeskyld er bringeskyld, vil kunne inddrive sin fordring ved sagsan-
leg 1 Danmark, med mindre parterne mitte have truffet anden aftale
vedrerende betalingsstedet. Dette gzlder, selv om baggrunden for den
manglende betaling er pistiede mangler ved realydelsen, og selv om
opfyldelsesstedet for denne er 1 udlandet. At denne mulighed i betyde-
ligt omfang udnyttes, vidner den foreliggende praksis om, jf. de allere-
de omtalte domme U 1992.920 SH, U 1996.786 H og U 1996.937 H
samt U 1992.886 V og U 1996.616 O, se ogsa Hertz 1 U 1997 B s. 48 ff
og Sagawe 1 Advokaten 1997 s. 8 f. Omvendt vil en dansk pengedebitor
i tilfzlde, hvor kontrakten er undergivet dansk ret eller en anden lov,
efter hvilken pengeskyld er bringeskyld, f.eks. engelsk ret, vere udsat
for at blive sagsegt ved kreditors hjemting.

For s vidt angdr kob, hvor selgeren er dansk, bliver den almindelige
regel, at szlgeren kan inddrive kebesummen ved sagsanleg 1 Danmark.
Dette folger af, at det som hovedregel er szlgers lov, som skal anvendes
pa kebeaftalen, jf. § 4 1 loven om lovvalget ved intemationale keb, sam-
menholdt enten med dansk rets almindelige regel om, at pengeskyld er
bringeskyld, eller med bestemmelsen i CISG art. 57, stk. |, litra a, hvor-
efter betalingsstedet er szlgers forretningssted. I de fleste tilfzlde vil
det vare den sidstnzvnte bestemmelse, som finder anvendelse, jf.
CISG art. 1, stk. 1, litra a og b, som indebzarer, at dansk rets almindeli-
ge (interne) regel kun kommer til anvendelse, nir keberen har hjem-
sted 1 et af de andre nordiske lande (idet CISG i sé fald som felge af na-
bolandsforbeholdet ikke finder anvendelse), eller sifremt parterne ud-
trykkeligt har fraveget CISG til fordel for intern dansk ret.

En dansk kober vil som almindelig regel kunne sagsoges til betaling
af kebesummen ved szlgers hjemting dels i tilfzlde, hvor pengeskyld
er bringeskyld efter szlgers interne lov, dels i tilfzlde, hvor CISG fin-
der anvendelse. Det sidste er vigtigt, fordi det indeberer, at eksempel-
vis en tysk szlger vil kunne sagsege den danske keber ved sit hjemting
1 Tyskland, selv om pengeskyld er henteskyld (sendeskyld) efter intern
tysk ret, smlg. Costum Made mod Stawa. lkrafttrzdelsen og den sta-
digt ogede udbredelse af CISG indebarer siledes en tilsvarende oget
adgang til at udnytte Domskonventionens art. 5, nr. 1, i forbindelse
med sagsanlag til betaling af kebesummen.

Ved entrepriseaftaler bliver den almindelige regel, at en dansk entre-
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prenor vil kunne inddrive sit krav p3 entreprisesummen ved saganlag i
Danmark i tilfzlde, hvor byggeriet har fundet sted (eller skulle finde
sted) i Danmark eller i et andet land, hvor pengeskyld er bringeskyld,
idet det m3 antages, at en entrepriseaftale i almindelighed er undergivet
udferelsesstedets lov. Omvendt vil en dansk bygherre som almindelig
regel kunne sagsoges ved entreprenerens hjemting i tilfzlde, hvor byg-
geriet har fundet sted i Danmark eller i et andet land, hvor pengeskyld
er bringeskyld.

Som nzvnt i afsnit 4 vil fastleggelsen af opfyldelsesstedet for real-
forpligtelsen sjzldent give anledning til problemer ved keb og entrepri-
seaftaler, medens det forholder sig noget anderledes ved andre typer af
internationale kontrakter.

I U 1991.244 SH gjorde en dansk forhandler over for en tysk produ-
cent gzldende, at han — uden at en kontrakt herom var oprettet — fak-
tisk gennem en lzngere arrzkke havde vaeret eneforhandler af den ty-
ske producents campingvogne i dele af Danmark. Da den tyske produ-
cent antog en anden dansk forhandler som eneimporter, anlagde den
tidligere forhandler sag i Danmark mod producenten med pastand om
dels erstatning for opsigelse uden varsel, dels goodwill-erstatning. Ret-
ten lagde i relation til det ferstnzvnte krav (det andet omtales ikke)
korrekt til grund, at den i relation til art. 5, nr. 1, relevante forpligtelse
var den pistiede forpligtelse pahvilende producenten til at indremme
et passende opsigelsesvarsel. Denne forpligtelse antoges at skulle op-
fyldes i Danmark, sledes at retssagen med rette var anlagt her.

Resultatet svarer til den belgiske domstols afgerelse i de Bloos mod
Bouyer, jf. foran 3, og stettes af Hertz i U 1997 B s. 48 {, som dog sam-
tidig navner, at sporgsmalet er omtvistet og har givet anledning til
sterkt divergerende afggrelser ved de nationale domstole, jf. note 29.
Personlig er jeg nzrmest af den opfattelse, at det savner fornuftig me-
ning at sege at fastlegge opfyldelsesstedet for en forpligtelse til at iagt-
tage et opsigelsesvarsel. Det samme gzlder antagelig for mange andre
typer af forpligtelser i eneforhandlings-, handelsagentur- og licensafta-
ler.

6. Eksistensen af den relevante forpligtelse omtvistet

Et szrligt problem opstir i situationer, hvor selve eksistensen af den
forpligtelse, som piberabes til statte for opfyldelsesvemeting, bestri-
des af sagsegte. I Effer mod Kantner, Saml. 1982.825, havde den italien-
ske producent Effers tyske forhandler efter dreftelser med Effer anmo-
det den tyske ridgivende ingenior Kantner om at foretage en underse-
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gelse vedrerende et patentspergsmal. Efter at den tyske forhandler var
gdet konkurs, sagsegte Kantner 1 Tyskland Effer til betaling af honora-
ret under anbringende af, at forhandleren havde bestilt arbejdet i Effers
navn, hvilket blev bestridt af Effer. Domstolen udtalte, at art. 5, nr. 1,
ogsa kan paberabes i tilfzlde, hvor der mellem parterne er tvist om ek-
sistensen af den aftale, som det indtalte krav stettes p3 (przmis 8).

En situation af denne karakter foreld i den foran under 4 omtalte sag
U 1996.786 H, hvor spergsmalet var, om det engelske vekselererfirma
havde pataget sig en kontraktlig forpligtelse over for det danske inve-
steringsselskab, og hvor Hgjesteret fandt, at dette “i relation til anven-
delsen af varnetingsbestemmelsen 1 Domskonventionens art. 5, nr. 1”
var “tilstrzkkelig sandsynliggjort”. I U 1997 B s. 50 bemarker Hertz,
at “Effer kun (siger) det i og for sig selviglgelige, at art. 5, nr. 1, ikke
bliver uanvendelig, blot fordi sagsegte bestrider, at der er indgiet en af-
tale”, og at “det derfor (ville) have veret meget spzndende, hvis Heje-
steret havde beskrevet nzrmere, hvad der menes med “tilstrzkkelig
sandsynliggjort™”.

Denne beskrivelse af, hvad Domstolen gav udtryk for i Effer, er nu
ikke ganske fyldestgerende, eftersom Domstolen tillige anferer, at det
pahviler den domstol, ved hvilken sagen er anlagt, at foretage en (vis)
provelse af, om der foreligger en kontrakt (premis 7). Ligesom det vil
vare uholdbart at lzgge vagt pa den blotte bestridelse fra sagsegtes si-
de, vil det vare uholdbart at legge vagt pa den blotte piberabelse fra
sagsogerens side. Den nationale domstol ma derfor nedvendigvis stille
krav om en vis sandsynliggerelse af, at der faktisk er pataget en kon-
traktlig forpligtelse. Niar eksistensen af den paberibte forpligtelse sam-
tidig er afgerende for sagens afgerelse i realiteten, md domstolen ved
sin afgerelse af kompetencesporgsmalet vare tilbageholdende med her-
udover at give udtryk for sin vurdering, og dette gzlder i serlig grad
for en appeldomstol, som har fiet vemetingsspergsmalet forelagt til
sarskilt afgerelse.

En problemstilling af samme art opstir, nir der i forbindelse med et
segsmal om ugyldighed af en forvaltningsakt fremsattes begering om
opsxttende virkning, og for si vidt angir denne situation har Hegjeste-
ret udtalt, at det bl.a. m3 tillegges betydning, “om der efter en forele-
big vurdering foreligger et rimeligt grundlag for pastanden om ugyl-
dighed”, jf. U 1994.823 H og hertil Walspe 1 U 1995 B s. 128 ff. Noget
lignende kan maske siges om anvendelsen af art. 5, nr. 1: der ma efter en
forelebig vurdering foreligge et rimeligt grundlag for at antage, at den
paberabte forpligtelse er kommet til eksistens. Men nogen mere precis
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angivelse af, hvad der forlanges i denne henseende, kan man af de an-
forte grunde ikke forvente.

I den foran under 5 omtalte kendelse U 1991.244 SH anfeorte retten
ikke udtrykkeligt, at der matte stilles krav om en vis sandsynliggerelse
af eksistensen af den piberibte eneforhandlingsaftale, men det 13 1 selve
situationen, at denne betingelse var opfyldt.

III. Behowet for at foretage begrensninger i reglens
anvendelsesomrdde

1. De reale grunde

Reglen om, at en retssag 1 almindelighed skal anlzgges ved sagsogtes
hjemting, er formentlig anerkendt i alle retssystemer. Dens begrundelse
skal seges i de samme hensyn, som ligger bag det almindelige princip
om, at den, som ger et krav gzldende, som udgangspunkt selv ma bevi-
se dets eksistens. I Jenards rapport om Domskonventionen anferes i
bemearkningerne til art. 2 indledningsvis: “Reglen “actor sequitur fo-
rum rei” har som beskyttelsesbestemmelse endnu sterre betydning for
sagsegte i det internationale retssamkvem end inden for den nationale
lovgivning. For det er i almindelighed vanskeligere for sagsegte at vare-
tage sine interesser for en fremmed ret (lzs: en ret i et fremmed land)
end for retten 1 en fremmed by 1 hans eget land” (EFT 1979 C 59 s. 18).

Det naturlige udgangspunkt for en regel om opfyldelsesverneting -
og ikke mindst for en regel om opfyldelsesvarneting i internationale
forhold — m3 pd denne baggrund vare, at en kontraktspart kun ber ha-
ve adgang til at anlegge retssag pa opfyldelsesstedet for medkontra-
hentens forpligtelse, sifremt denne forpligtelse klart ma anses for nar-
mere knyttet til opfyldelsesstedet end til medkontrahentens hjemting.
Domstolen har gentagne gange udtrykt sig i overensstemmelse her-
med, senest i Custom Made mod Stawa, hvor det 1 premis nr. 12 hed-
der: “Denne valgmulighed er af hensyn til en hensigtsmessig pikendel-
se af tvisten optaget i konventionen, fordi der i visse velafgrensede til-
felde bestir en serlig snzver tilknytning mellem en tvist og den ret,
som denne tvist kan indbringes for ...”

Der er navnlig to - til dels sammenfaldende - forhold, som kan ud-
gore reelle begrundelser for at indremme en kontraktspart adgang til at
anlagge retssag mod medkontrahenten pé opfyldelsesstedet for dennes
forpligtelse. For det forste, at opfyldelsen forudsztter medkontrahent-
ens eller hans folks tilstedevarelse pa opfyldelsesstedet med henblik pa
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at udfere arbejde eller foretage lignende handlinger, idet medkontra-
henten i sidanne tilfzlde har tilkendegivet at vare indstillet pa at virke
pa opfyldelsesstedet. For det andet, at sagen angir mangler ved med-
kontrahentens ydelse og derfor typisk vil nedvendiggere bevisforelse
herom i form af vidneforklaringer og/eller atholdelse af syn og sken, jf.
Jenards rapport a.s.s. 24.

At det er en lettelse for en kontraktspart at kunne sagsege sin med-
kontrahent ved sit eget hjemting, kan selvsagt ikke 1 sig selv begrunde
opfyldelsesverneting. Ud fra en systematisk og lovteknisk synsvinkel
ber dette fastholdes ogsi i tilfxlde, hvor et enske om at indremme en
kontraktspart denne begunstigelse beror p4, at denne part anses for den
typisk svagere part i et kontraktsforhold af den pagzldende art. Hvis
dette er baggrunden, ber behovet tilgodeses ved szrregler om varne-
ting 1 sager om kontraktsforhold af den omhandlede art, jf. Domskon-
ventionens regler om forsikrings- og forbrugeraftaler, ikke ved “mani-
pulation” med den almindelige regel om opfyldelsesverneting. Dom-
stolens afgerelse 1 Jvenel mod Schwab og de som konsekvens af denne
indfejede szrregler om arbejdsaftaler i Domskonventionens og Luga-
no Konventionens art. 5, nr. 1, 2. led, ma siledes ud fra denne synsvin-
kel anses for forfejlede, jf. afsnit I1.2.

Det fra mange sider fremsatte forslag om ogsé for andre aftaler end
arbejdsaftaler at fortolke art. 5, nr. 1, siledes, at opfyldelsesstedet defi-
neres som stedet for opfyldelsen af den for aftalen karakteristiske ydel-
se, og de gentagne forseg — senest ved Custom Made mod Stawa - pa at
formd Domstolen til at tilslutte sig denne fortolkning, vidner om, at det
er en udbredt opfattelse, at art. 5, nr. 1, i vidt omfang ferer til uaccepta-
ble resultater. Bestrezbelserne har imidlertid haft karakter af forseg pa
at fravige de almindelige grundprincipper for udpegningen af den rele-
vante forpligtelse, hvilket er metodisk forkert, jf. afsnit II.2.

En tilfredsstillende ordning kan derfor, si vidt jeg kan se, kun opnis
ved, at der foretages begrznsninger i bestemmelsens anvendelsesomra-
de efter forpligtelsernes art. Det skal herved fremhaves, at hverken lig-
hedsbetragtninger eller andre hensyn kan fere til, at en kontraktspart
skal have adgang til at paberdbe sig et opfyldelsesvameting. Konse-
kvensen af, at et sidant ikke findes, er jo blot, at vedkommende part ma
henvises til at benytte hovedreglen om sagsanleg ved sagsogtes hjem-
ting.

2. Pengeforpligtelser
En kontraktlig forpligtelse til at betale et vederlag i penge eller til i ov-
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rigt at betale et pengebeleb kan ikke med rimelighed begrunde, at kre-
ditor kan anlegge retssag mod debitor pa det sted, hvor forpligtelsen
skal opfyldes. Opfyldelsesstedet for en pengeforpligtelse har alene be-
tydning for spergsmilene om risiko, rettidighed og omkostninger og
skaber ikke en tilknytning til opfyldelsesstedet, som kan begrunde
vaerneting. I sit forslag til afgerelse 1 Custom Made mod Stawa anferer
generaladvokat Lenz bl.a.: “Det materielle opfyldelsessted for penge-
forpligtelser indebzrer i de fleste tilfzlde kun en bestemmelse af, hvor-
ledes de risici og byrder, der er forbundet med pengeoverforsler, skal
fordeles, idet det m3 bemarkes, at ridigheden over penge ikke beror pa
ydelsesstedet. Det ses ikke, hvad denne rent gkonomiske risikoforde-
ling har at gere med spergsmailet om, hvorvidt skyldneren ma accepte-
re at blive sagsogt af fordringshaveren pa det ene eller det andet sted.”
Jeg kan ikke se, hvorledes rigtigheden af dette udsagn skulle kunne an-
fegtes. Nar hertil fgjes, at en meget stor del — vel storstedelen — af alle
retssager inden for konventionens omride angir opfyldelse af en pen-
geforpligtelse, forekommer det berettiget at sige, at anerkendelsen af, at
pengeforpligtelser kan danne grundlag for opfyldelsesvemeting efter
art. 5, nr. 1, indebzrer en si ubegrundet og vidtgiende fravigelse af ho-
vedreglen i art. 2, at retstilstanden nezrmer sig det absurde.

Den danske regel om opfyldelsesvereting findes i retsplejelovens §
242, der ogsa finder anvendelse i internationale forhold, jf. § 246, stk. 1,
1. pkt. § 242, stk. 1, er formuleret med Domskonventionens art. 5, nr.
1, 1. led, som forbillede, men efter stk. 2 finder bestemmelsen 1 stk. 1
ikke anvendelse pa pengekrav, medmindre kravet er opstdet under op-
hold i retskredsen under sidanne omstzndigheder, at det skulle opfyl-
des, inden stedet forlades. Undtagelsen fra undtagelsen i slutningen af
stk. 2 er af meget begrenset rekkevidde og krzver ingen omtale i nzr-
varende sammenhang. Det centrale er, at opfyldelsesvarnetinget efter
retsplejelovens § 242 som altovervejende regel ikke finder anvendelse
ved pengeforpligtelser, og at § 242 — som ellers er udformet med ud-
gangspunkt i et enske om at tilpasse de danske regler til Domskonven-
tionens — herved pi et helt afgerende punkt fraviger konventionens art.
5, nr. 1.

I forarbejderne, jf. Betznkning 1052/1985 s. 49, anferes, at denne
fravigelse “skyldes, at kreditors bopzl efter dansk ret i modsatning til
de fleste andre EF-lande almindeligvis er opfyldelsesstedet for penge-
krav, og en regel af den pagzldende karakter ville derfor have den uhel-
dige og uenskede virkning, at kreditor ville kunne anlegge sag mod
skyldneren ved sit hjemting”. Hvad specielt angdr internationale for-
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hold, anferes samme sted: “Konventionens bestemmelse gzlder som
nzvnt ... ogsd med hensyn til pengeforpligtelser. Uden for konventio-
nens anvendelsesomrade vil det nzppe vare rimeligt at gennemfere en
sé vidtgdende regel”.

Det i betznkningen anferte om, at pengeskyld er henteskyld 1 de fle-
ste andre EF-lande, gzlder i hvert fald ikke lzngere, og ogsa udbredel-
sen af CISG, jf. dennes art. 57, stk. 1, litra a, forrykker udtalelsen her-
om, jf. afsnit IL.5. Endvidere kan “en si vidtgdende regel” ikke vare
mere rimelig inden for end uden for konventionens omride. Som felge
af, at Domskonventionen er en dobbeltkonvention, er den tvaertimod
mere betznkelig inden for konventionens omride, end den ville vare
uden for dens omride. Reelt er udtalelserne i betznkningen - og selve
gennemfeorelsen af § 242, stk. 2 — siledes udtryk for en indirekte, men
utvetydig kritik af Domskonventionens art. 5, nr. 1.

Ved - udtrykkeligt eller gennem fortolkning — at undtage pengefor-
pligtelser fra anvendelsesomridet for art. 5, nr. 1, vil man ikke alene
fjerne en ubegrundet og meget vidtgiende undtagelse fra hovedreglen i
art. 2. Man vil samtidig ophave den lidet rimelige forskelsbehandling,
som felger af, at pengeskyld i nogle lande er bringeskyld, i andre hente-
skyld, jf. eksemplet i afsnit I1.2 i tilknytning til omtalen af Shenavai
mod Kreischer. Endvidere vil de lovvalgsproblemer, som art. 5, nr. 1, gi-
ver anledning til, blive reduceret i meget betydeligt omfang, jf. afsnit
I1.4.

Endelig vil man herved opni, at retssager, som formelt angir en szl-
gers krav om betaling af (rest)kebesummen, men reelt angir en tvist
om pastiede mangler, jf. eksempelvis U 1993.802 @ (omtalt i afsnit
I1.2), i almindelighed vil blive fort pd det sted, hvor salgsgenstanden
befinder sig. En ophavelse af adgangen til at paberabe sig en pengefor-
pligtelse som grundlag for opfyldelsesvameting vil jo henvise szlgeren
til at anlegge sag pid keberens hjemsted, hvor salgsgenstanden typisk
befinder sig. I vidt omfang ger det samme sig gzldende ved entreprise-
aftaler og lignende. Dette illustrerer samtidig, at den gzldende ordning
ikke alene indebzrer en ubegrundet begunstigelse af szlgeren, hen-
holdsvis entreprengren, men er direkte uhensigtsmassig.

Konklusionen kan kun blive, at der bestir et pitrengende behov for
i det mindste at begreznse anvendelsesomridet for art. 5, nr. 1, siledes,
at pengeforpligtelser undtages fra bestemmelsens anvendelsesomrade.

3. Selgerens forpligtelse i kob
Kegberettens leveringssted anses i relation til Domskonventionens art.
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5, nr. 1, for opfyldelsesstedet for szlgerens forpligtelse. Leveringsstedet
er imidlertid et teknisk-juridisk begreb, som — pa samme mide som op-
fyldelsesstedet for pengeforpligtelser — har til formil at regulere en
rekke sporgsmil i forholdet mellem keber og szlger, herunder navnlig
sporgsmalet om risikoen for salgsgenstanden, spergsmalet om rettidig
levering og spergsmalet om fordelingen af transportomkostninger. Det
er pd denne baggrund ikke indlysende, at leveringsstedet tillige bor va-
re afgerende for, hvor keberen kan anlzgge retssag mod szlgeren ved-
rerende mangler eller andet. Ganske vist vil det typisk vere hensigts-
messigt, at retssag vedrerende mangler kan anlegges pa det sted, hvor
salgsgenstanden befinder sig, hvilket normalt vil vare hos keberen, og
ganske vist vil den gzldende ordning i nogle tilfzlde fore hertil, nemlig
hvor parterne har vedtaget transportklausulen franco kebers plads eller
en anden transportklausul, efter hvilken leveringsstedet er hos keber.
Men dels forekommer det tvivlsomt, om det typisk hensigtsmassige
udger en tilstrekkelig vagtig begrundelse for at begunstige keberen
med en adgang til at anlzgge retssag ved sit eget hjemting, dels fore-
kommer det ikke velbegrundet at knytte en afgerende processuel kon-
sekvens til parternes vedtagelse af transportklausul, som jo 1 reglen vil
ske ud fra helt andre overvejelser, smlg. U 1990.295 H omtalt i afsnit
I1.2.

Ud fra lignende synspunkter foreslog generaladvokat Lenz i sit for-
slag til afgerelse i Custom Made mod Stawa, at opfyldelsesstedet burde
defineres som “det 1 kontrakten aftalte bestemmelsessted for leveran-
cen, uathzngigt af, hvem af parterne der skal bare faren for transpor-
ten af varerne til dette sted” (Saml. 1994 1.2934). Det keberetlige leve-
ringssted skulle siledes efter dette forslag ikke vare afgerende.

Forud for reformen af retsplejelovens varnetingsbestemmelser ved
lov nr. 324 af 4. juni 1986 var dansk rets opfyldelsesverneting af meget
begrenset rekkevidde, idet det efter bestemmelsen (§ 243) kravedes, at
medkontrahenten pé tidspunktet for stzvningens forkyndelse var til
stede pé opfyldelsesstedet, og idet bestemmelsen fortolkedes séledes, at
den kun kunne paberibes i tilfzlde, hvor medkontrahenten skulle fore-
tage egentlige (fysiske) opfyldelseshandlinger. Dette indebar, at hver-
ken opfyldelsesstedet for en pengeforpligtelse eller det kaberetlige le-
veringssted 1 sig selv kunne danne grundlag for varneting, jf. Hurwitz
og Gomard: Tvistemal (4. udg. 1965) s. 52 og Betenkning 1052/1985 s.
15. Ved udformningen af den gzldende bestemmelse i retsplejelovens §
242 accepterede man trods betznkeligheder og alene med henblik p3 at
opni overenssstemmelse med Domskonventionens art. 5, nr. 1, at ogsa
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det keberetlige leveringssted kan dannne grundlag for opfyldelsesvar-
neting, jf. Betznkning 1052/1985 s. 49 (den hidtidige betingelse om
medkontrahentens tilstedevarelse ved forkyndelsen blev opgivet uden
bemarkninger).

Efter min opfattelse mi en afvejning af de forskellige hensyn fere til
den konklusion, at det ikke er velbegrundet, at det keberetlige leve-
ringssted skaber opfyldelsesverneting. Jeg stiller mig samtidig tvivlen-
de over for, om det — som (implicit) foresliet af generaladvokat Lenz —
ville vare tilstrekkeligt begrundet i stedet at give keberen adgang til
sagsanleg pé det aftalte bestemmelsessted, altsd 1 almindelighed ved sit
eget hjemting. En sidan ordning ville vere mere logisk og konsekvent
end den gzldende, men sporgsmilet er, om den ikke ville indebare en
for vidtgiende begunstigelse af keberen.

Undtagelsen skulle herefter — p4 linie med undtagelsen for pengefor-
pligtelser — udformes som en bestemmelse om, at art. 5, nr. 1, ikke fin-
der anvendelse pa szlgerens forpligtelse i keb. Tilsammen ville de to
undtagelser indebare, at keb i det hele var undtaget fra bestemmelsens
anvendelsesomride.

4. Opfyldelsesstedet kan vanskeligt bestemmes

Som omtalt 1 afsnit IL.5 vil man ved en rzkke mere specielle - men i in-
ternational sammenhzng vigtige — typer af aftaler som eksempelvis
handelsagentur-, eneforhandlings- og licensaftaler ikke sjzldent vare i
den situation, at opfyldelsesstedet for den pdberibte forpligtelse, ek-
sempelvis medkontrahentens pligt til at iagttage et opsigelsesvarsel, i
realiteten ikke lader sig bestemme pa meningsfuld mide.

I en sidan situation vil det rigtigste formentlig vare at drage den
konsekvens, at den pagzldende forpligtelse slet ikke kan danne grund-
lag for opfyldelsesvarneting. Herfor taler dels det almindelige princip
om indskrznkende fortolkning af undtagelsesvazretingene, dels en-
sket om 1 videst muligt omfang at sikre en ensartet anvendelse af art. 5,
nr. 1, ved de nationale domstole. Som tidligere fremhavet har en kon-
traktspart ikke krav pd at kunne péberébe sig et opfyldelsesvameting.

5. Positiv afgrensning af anvendelsesomrddet

Nir der foran argumenteres for, at pengeforpligtelser, szlgerens forplig-
telse i keb samt tilfalde, hvor opfyldelsesstedet vanskeligt kan bestem-
mes, ber undtages fra anvendelsesomridet for art. 5, nr. 1, kan man sper-
ge, om det si ikke ville vare mere hensigtsmessigt at foretage en positiv
afgrensning af bestemmelsens anvendelsesomride. Hertil kan for det
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forste siges, at medens de foresliede begrensninger i anvendelsesomri-
det for den gzldende bestemmelse — herunder navnlig undtagelsen for
pengeforpligtelser — stadig kan tznkes gennemfert ved indskrenkende
fortolkning, vil en positiv afgrensning af anvendelsesomrédet givetvis
forudsatte en 2ndring af konventionen. Det er for det andet lettere at
angive, i hvilke tilfelde art. 5, nr. 1, ikke ber kunne paberabes, end at
overskue, hvorledes en positiv afgrensning burde foretages.

Huis der skulle foretages en positiv afgrznsning, ville mit bud vere,
at bestemmelsen alene skulle finde anvendelse 1 tilfxlde, hvor medkon-
trahenten har pitaget sig at udfere arbejde eller foretage lignende hand-
linger pa opfyldelsesstedet, altsd svarende til den tidligere danske regel
bortset fra, at der ikke skulle stilles krav om medkontrahentens tilste-
devarelse pa opfyldelsesstedet ved stzvningens forkyndelse. Det kun-
ne overvejes til fordel for kebere at medtage varens bestemmelsessted,
men det forekommer tvivlsomt, om dette ville vare tilstrzkkeligt be-
grundet, jf. foran 3.

Savel de foresliede begrensninger i anvendelsesomradet for den gzl-
dende bestemmelse som en positiv afgrensning af anvendelsesomradet
efter de skitserede retningslinier vil indebazre en radikal indskrenkning
af anvendelsesomridet. Dette er ogsi tilsigtet. De erfaringer, som er ind-
hestet siden Domskonventionens ikrafttreden, dokumenterer éntydigt,
at den gzldende bestemmelse er alt for vidtgiende, og at der er behov for
en reform, som ger art. 5, nr. 1, til et virkeligt undtagelsesverneting. Ge-
neraladvokat Lenz nzvner i forslaget til afgerelse i Custom Made mod
Stawa, at der fra mange sider er stillet forslag om en fuldstzndig ophz-
velse af art. 5, nr. 1 (Saml. 1994 1.2931, note 66). I dette forslag ligger det
rigtige, at en fuldstzndig ophzvelse ville etablere en vasentligt mere ri-
melig og hensigtsmessig ordning end den gzldende.

IV. Hwvorledes kan endringer gennemfores?

1. Endring af konventionsteksten
Det bedste ville naturligvis vare at gennemfore de pikrevede 2ndrin-
ger ved &ndringer af eller tilfgjelser til selve konventionsteksten. Beho-
vet for en reform er si patrengende, at forslag herom ber fremszttes
ved forst givne lejlighed, vel mest naturligt i forbindelse med fremtidi-
ge forhandlinger om nye staters tiltrzdelse af konventionen. Hvis in-
gen andre lande tager initiativ hertil, ber Danmark gere det.
Overvejelser af forskellig karakter kan spille ind ved fastleggelsen af
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forslagets przcise indhold, men forslaget ber under alle omstzndighe-
der indebzre, at pengeforpligtelser undtages fra bestemmelsens anven-
delsesomrade. P4 baggrund af de indlzg, som blev afgivet af den tyske
og den britiske regering i Shenavai mod Kreischer, jf. afsnit 11.2, synes
der at vare udsigt til, at i hvert fald et forslag, som er begrznset hertil,
vil opna tilslutning fra disse lande. At der kan tznkes mange indven-
dinger af forskellig art, herunder vedrerende forholdet til Lugano
Konventionen, ber ikke atholde nogen regering, heller ikke den dan-
ske, fra at stille forslag om en reform.

2. Indskrenkende fortolkning

Selv om Domstolen til stadighed har forudsat, at art. 5, nr. 1, finder an-
vendelse pd alle typer af kontraktlige forpligtelser, er de nationale dom-
stole ikke afskéret fra at forelzgge sporgsmail for Domstolen med hen-
blik pé at opnd dennes tilslutning til indskrenkende fortolkninger af
den gzldende bestemmelse af den 1 afsnit I11.2-4 omtalte karakter, her-
under ikke mindst en indskrenkende fortolkning bestiende i, at pen-
geforpligtelser ikke anses for omfattet af bestemmelsen.

Gode grunde taler tvertimod for at forelzgge sidanne sporgsmal for
Domstolen. Der er et udtalt behov for en reform, denne kan formentlig
hurtigst og lettest gennemferes ad fortolkningsvejen, og Domstolen
har tidligere vist, at den, nir argumenterne er tilstrekkeligt tungtvejen-
de, ikke viger tilbage for at udeve en retsskabende virksomhed.

En vasentlig omstzndighed i den konkrete situation er, at Domsto-
len aldrig har fiet forelagt de rigtige sporgsmal. De forseg, der har va-
ret gjort pa at reformere art. 5, nr. 1, ad fortolkningsvejen, har som om-
talt taget sigte pa en omfortolkning af de grundleggende principper for
fastleggelsen af den relevante forpligtelse, ikke pd en begraznsning af
anvendelsesomradet efter forpligtelsens art.

Det er klart, at de nationale domstole ikke pa egen hind kan gen-
nemfere indskrznkende fortolkninger af art. 5, nr. 1, og det vil nzppe
heller vare rigtigt af en national domstol pa eget initiativ at forelegge
sporgsmil herom for Domstolen. Men hvis en part eksempelvis gor
gzldende, at art. 5, nr. 1, ikke kan (ber) finde anvendelse pi en beta-
lingsforpligtelse, og anmoder om, at der stilles spergsmaél til Domsto-
len herom, ber den nationale domstol ikke holde sig tilbage ud fra den
opfattelse, at gzldende ret er klar, og at der ikke er udsigt til, at Dom-
stolen vil foretage en 2ndring. Det sidste er slet ikke si sikkert, som
man maske umiddelbart skulle tro, jf. navnlig bemzrkningerme i afsnit
I1.2 vedrerende Domstolens begrundelse i Custom Made mod Stawa.
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Common law versus civil law in interna-
tional development aid

Professor Michael Bogdan, University of Lund, Sweden

1.  Introduction

In January 1994, the author of this paper visited Cambodia in order to
obtain first-hand knowledge about recent legal developments in the
country and study the prospects and effects of foreign development as-
sistance in the legal field. The programme included meetings and inter-
views with a number of persons, both government officials and repre-
sentatives of foreign donors and of non-governmental organizations. A
young legal expert from a common law country, whom I asked wheth-
er common law implants would not create problems in the Cambodian
legal system which is traditionally based on French law, answered with
a bright, delighted smile that almost all Cambodian lawyers had been
killed by the Pol Pot (Khmer Rouge) regime,! thus giving Cambodia
the chance of a fresh start without too much of the French legal bur-
den! On the other hand, American offers to provide courses in English
about the elements of common law within the then recently reopened
Faculty of Law in Phom Penh had been rejected, in a less than friendly
manner just short of physical violence, by the French leadership of the
Faculty, which was composed of French professors teaching French
law using French textbooks. In this conflict between legal cultures it
was an obvious advantage to be from Sweden, a small and distant
country with no ambitions to implant Swedish law in Cambodia. I felt
that Sweden was considered a potential ally by both sides; the French
liked the fact that Sweden has a legal system belonging to the continen-
tal European legal family (also called the civil law family), while the ex-
perts from the common law world appreciated the fact that Swedes
prefer to speak English rather than French.

1. This appears to be an accurate statement. According to the United Nations Pro-
gramme of Human Rights Activities in Cambodia, in 1992 there were less than ten
(10) qualified lawyers in the whole country.
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Development aid in the field of law has become a large-scale indus-
try connected to the transition of many Third World countries and
former communist states from the disastrous socialist experiments to-
wards some kind of market economy and political democracy. From a
lawyers viewpoint, it is of course very satisfactory that the importance
of law as a precondition to desirable economic and social development
is now generally recognized, which has not always been the case. Tra-
ditional recipients of Swedish development aid, while previously cov-
eting factories, hospitals or roads, have suddenly become interested in
obtaining a bankruptcy act or a law school curriculum.

Development aid in the field of law, nevertheless, gives rise to a
number of problems.? Some of these complications are well-known
from other areas of development assistance, such as the phenomenon
of symbiosis between foreign aid bureaucrats in the donor countries
and politicians and bureaucrats in the recipient countries, making both
groups look after their own and mutual interests rather than strive to
attain the official goals of the assistance projects. Other problems are
specific to the legal area, such as the battle between legal ideas coming
from the donor country and local legal traditions. This battle is some-
times made even more intricate when several donors, with different le-
gal cultures, contribute simultaneously with expertise to the same
project or related projects. The local legal tradition in the recipient
countries is usually of a continental European (often French) descent,’
while the foreign experts come often from the common law world, re-
gardless of whether they are employed by international organisations,
charitable foundations and other similar institutions, or offer their
services on a freelance basis. The legal thinking of these experts is sel-
dom shared by the specialists provided by the former colonial power
(France, Portugal, etc.). The recipient country usually lacks the expert
knowledge that would enable it to make a qualified choice between the
solutions suggested by the various foreign advisors and donors. Be-
cause of political reasons, or simply in order not to offend anybody,

2. See, e.g., M. Bogdan, “Some Reflections on Development Aid in the Field of Law”,
in Essays in Honour of Jan Stepan. Publications of the Swiss Institute of Compara-
tive Law no. 23, Ziirich 1994, pp. 7-15.

3. Many of the recipient countries after independence have gone through a period of
Soviet influence, but socialist law was in most “technical” respects similar to conti-
nental European law. The core of Soviet law was, for instance, found in a civil code,
penal code, code of civil procedure and code of criminal procedure, while court
precedents were not recognized as a source of binding legal rules.
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the recipient country may distribute its favours between various do-
nors, thus turning its legal system into a mixture of various, at times
mutually incompatible, legal principles and rules. Such mixtures are, in
themselves, not a completely new phenomenon. Small mixed legal sys-
tems have been in existence for centuries, and it is submitted that their
experience is of great value when dealing with the new small mixed le-
gal systems that are currently being created by means of foreign devel-
opment assistance in the legal field.

2. Classic Small Mixed Legal Systems

It is not always the big and practically important legal systems that at-
tract the attention of legal scientists, especially those interested in com-
parative legal research. For example, the extremely small legal systems
are a fascinating subject of study. “Small” in this context refers to the
legislative, judicial, scientific and other juridical resources rather than
to square miles or the number of inhabitants.

Even the very small legal systems are nowadays confronted with
most of the complicated legal issues arising in the modem world, rang-
ing from copyright for computer programmes to protection of the en-
vironment. Obviously, a country with very limited legal resources may
have great difficulties coping with all such problems unless it copies,
more or less uncritically, the solutions that have been elaborated else-
where. A small jurisdiction has very few legally trained experts and
cannot appoint committees to investigate all the legal implications of
each particular social problem and draft its legislation on the basis of
such investigations. Its courts are too few and the number of decisions
is too limited to make it possible to fill all the legal gaps with local
precedents. Its legal scholars are few or none, it has no resources to car-
ry out a full legal education programme of its own, etc. The study of
such small legal systems gives comparative legal scholars an idea, inter
alia, of how transplanted legal solutions function in a different envi-
ronment, which and how many local legal ideas can be carried out in
spite of limited resources, and how imported and local legal thinking
influence each other.

The mixed jurisdictions are another fascinating object of study for
comparative lawyers. These legal systems are mixtures of elements
characteristic of more than one “family of law”. The families of law are
the outcome of dividing the world’s legal systems into groups, mainly
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for pedagogical purposes. In spite of their somewhat varying classifica-
tion criteria, most comparative legal scientists have arrived at very sim-
ilar divisions, distinguishing between the civil law family (“continental
European law” or “Romano-Germanic law”), the common law family,
the remainders of the family of socialist law, and a family (or families)
consisting of more exotic legal systems.* Each of the families of civil
law, common law and what is left of socialist law has originated in a
mother country or mother countries in Europe (France/Germany,
England and the Soviet Union, respectively), but they have spread
throughout the world through ideological and colonial expansion.
Thus about one third of all mankind, including the United States and
almost all member countries of the British Commonwealth of Nations,
live under legal systems that have their roots, at least to an important
extent, in the common law of England, whereas Latin America, the
previous French possessions in Africa and a number of countries and
territories in the Far East can trace their legal concepts and legal think-
ing back to the traditions developed by the Western European conti-
nental legal systems.

The space constraints make it impossible to present a detailed analy-
sis here of the difference between the legal systems of the common law
family and those of the civil law type. Only a few main features will be
mentioned here in a simplified manner. The civil law systems are char-
acterized by the dominant position of statutory law, usually (albeit not
always) including voluminous and systematic codifications of the main
fields of law, such as a Civil Code, Commercial Code, Penal Code,
Code of Civil Procedure and Code of Criminal Procedure. Judicial de-
cisions of the higher courts are usually published and studied carefully,
but they are not binding for future decisions on the same issue: their
authority is merely persuasive. The role of courts and judges is to in-
terpret and apply the law as expressed in statutes and not to create law
on their own. The statutes tend to state the legal rule as such in general
terms, and the judges in their reasoning proceed from the general rule
by deductive reasoning to find the proper holding for a particular case.
The private law of the leading civil law legal systems is highly inspired
by Roman law.

4. See, e.g., O. Lando, Kort indfering i komparativ ret, Kebenhavn 1986, pp. 11-77;
M. Bogdan, Comparative Law, Goteborg 1994, pp. 82-91; R. David & ].E.C. Brier-
ley, Major Legal Systems in the World Today, 3rd ed., London 1985; K. Zweigert &
H. Kétz, Einfiihrung in die Rechtsvergleichung, ed. 3, Tiibingen 1996, pp. 62-313
(all with further references).
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The common law legal systems, on the other hand, are characterized
in the first place by the creative role of the courts, which have the pow-
er to create legal rules by precedents. Even in the common law systems
there are many statutes, but these are used mainly for the purpose of
codification of the judge-made law and for changing such judge-made
rules that are not satisfactory from the point of view of the legislator
(normally the parliament). The judge-made law forms the backbone of
the legal system, while statutory law is looked upon with suspicion;
once there is a sufficient amount of case law interpreting a particular
statute, the courts look for guidance in the case law and not in the
wording of the statute itself. The thinking of the judges is basically cas-
uistic, starting from the circumstances in the particular case and finding
the relevant legal rule through the process of declaring the pending case
to be sufficiently similar to or distinguishing it from the facts in previ-
ous judicial decisions. Due to the historical fact that all common law
systems are descendants of the law of England and Wales, they have
usually inherited certain legal concepts and institutions that are charac-
teristic of English law, such as consideration, trust and the division of
judge-made law into common law itself and equity.

There are a few legal systems which, due to their complicated histo-
ry, have been shaped by both common law and civil law traditions.
Usually, though not always, their parentage is shared by English law
and French law (in South Africa, for example, it is Roman-Dutch law
and English law). It should be noted that in almost all mixed legal sys-
tems, the English influence came substantially later than the older ele-
ment, which is mostly French. There appears to be no mixed jurisdic-
tion where an established common law legal system has been exposed
to the dominant influence of a civil law legal system. This does not, of
course, mean that such a situation would be theoretically impossible,
but is merely a reflection of the historical changes in the balance of
power of the two main colonial empires.

The mixed legal systems are of great interest to comparative legal
scholars, since they can inter alia provide us with information on how
two different ways of legal thinking can co-exist or even merge into a
single system. Some mixed legal systems, for example Québec, Louisi-
ana and South Africa, have such ample legal resources that they are ba-
sically self-sufficient as far as the continuous development of their law
is concerned, although, of course, hardly any country today is totally
isolated from the legal ideas of the outside world (it is sufficient to
mention the quick spread throughout the world of such legal inven-
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tions as leasing, credit cards, and the ombudsman). Small legal systems,
on the other hand, depend to a large extent on a continuous import of
law from abroad, normally from their old colonial master. This appears
to function smoothly as long as their heritage is not mixed. For exam-
ple, section 5 of the Singapore Civil Law Act provides that in all ques-
tions of mercantile law, the law to be administered in Singapore shall
be the same as would be administered in England in a similar case, dur-
ing the corresponding period, if such a question had arisen or had to be
decided in England, unless other rules apply due to a Singapore stat-
ute.’ Such continuous and automatic reception of law certainly has its
advantages, since it enables the recipient country to enjoy the benefits
of a modern legal system without having to spend much effort on the
creation of its own legal rules. However, such far-reaching reception is
only acceptable in some fields of law, such as business law, while being
politically hard to accept in other fields, such as criminal or family law.
A reception of law of this magnitude presupposes, furthermore, that
the law of the recipient country is of the same stock as the law of the
country from which the legal transplants are taken, so that the recep-
tion does not cause disharmony between the transplanted and the
purely domestic rules. Legal systems that are both small and mixed are
in a more complicated situation, since they are not simple appendices
of one particular great system and yet, at the same time, they cannot
manage on their own.

As could be expected, there are not many legal systems that are both
mixed and small. Most examples that can be given are small islands or
archipelagoes. In Europe, the Channel Islands between England and
France (mainly the Bailiwick of Jersey and the Bailiwick of Guemsey)
have legal systems constituting mixtures of law transplanted from Eng-
land and indigenous legal traditions going back many hundreds of
years to the customs of Normandy.® In the small Caribbean island of
St. Lucia, a pre-revolutionary French legal heritage (Coutume de Paris)
survives under layers of subsequently imported English law.” In the
Pacific area, the island nation of Vanuatu (the former British-French
Condominium of New Hebrides) operates a legal system that is based

5. See M. Bogdan, “Rittsordningen i Singapore — nigra intryck frin en studieresa”,
Svensk Juristtidning 1984, pp. 620—625.

6. See M. Bogdan, “Om Europas tre minst kinda rittssystem”, Svensk Juristtidning
1988, pp. 155-162.

7. See M. Bogdan, “St. Lucias rittsarv: frin Pariskutymer till common law”, Veten-
skapssocietetens i Lund Arsbok 1990, pp. 5-16.
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on the law of both of its former colonial masters.? Last but not least,
the Republic of Seychelles and the State of Mauritius, both far out in
the Indian Ocean, have legal systems based on post-revolutionary
French law (including the Code Napoléon) and a substantial importa-
tion, since 1814, of English law and English legal thinking.’

3. Some Experiences of Mixing Civil and Common Law

The space constraints permit only a few random examples of co-exist-
ence of various legal cultures in small, mixed jurisdictions. The exam-
ples are taken from Mauritius and the Seychelles.

A relatively recent judgment of the Supreme Court of Mauritius,
Sewnarain v. The Queen,'® shows how English-based and French-
based law must at all times be adapted to each other by the courts, for
example, when the substantive law is of French origin but the law of
procedure is of English extraction. Pursuant to Art. 1341 of the Code
Napoléon, contracts exceeding a certain value must be proved in writ-
ing and this rule is followed in France not only in civil litigation but
also in criminal proceedings, for example, if the existence of a contract
is necessary for proving embezzlement of entrusted money. The Su-
preme Court refused, however, to follow this principle in Mauritian
criminal proceedings, on the ground that it was not suited to a criminal
procedure following the English pattern. The French approach of us-
ing the same rule for proving contracts in both civil and criminal cases
was, according to the Court, logical in a system where “la partie civile”
was often represented at the criminal trial and could even obtain repa-
ration for his loss there, while in Mauritius the criminal procedure and
the civil liability question could not be combined. Furthermore, in an
accusatorial procedure, in contrast to the French inquisitorial one, the
exclusion of oral evidence on contracts would lead to a number of very
difficult practical problems, exemplified by the Court. The Court held
accordingly that the civil law rules of proof regarding contracts had no
place in cases of embezzlement and that oral evidence would be accept-
able in such criminal proceedings.

8. See M. Bogdan, “Vanuatu: slutet pa ett juridiskt “pandemonium”?”, Svensk Jurist-
tidning 1992, pp. 431—439.

9. See M. Bogdan, The Law of Mauritius and Seychelles, Lund 1989.

10. Judgment no. 231 of 1986.
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Another example follows from the fact that the English division be-
tween “common law” and “equity”!! is not part of the Mauritius legal
system. The English concept of “trust”, based on the rules of equity, is
not known in Mauritian law except in the cases of bankruptcy (bank-
ruptcy law has been copied from English law). Strangely enough, it is
stressed in Mauritius that the Supreme Court has the same powers and
jurisdiction as the High Court in England and that this means that it is
a court of “both law and equity”. This principle of English procedural
law, which is of great importance in England where prior to the Judica-
ture Acts (1873-1875) there were separate courts of law and courts of
equity, appears to be meaningless in a country where equity does not
exist in substantive law.

Similarly in the Seychelles, the Code Napoléon prior to 1977 (when
the country adopted its own civil code) was repeatedly changed by
English-style legislation, but this legislation disregarded the principles
of the amended provision, so that the new rule became incompatible
with the rest of the code. An example is that the position of married
women was changed by English-inspired legislation, which inter alia
granted women the right to become a trustee or administratrix of an es-
tate, without taking into account that the institution of trust did not
exist in the Seychelles law and that the assets of an intestate estate did
not, according to Seychelles law at the time, devolve upon an adminis-
trator.'? Such a confusing state of law was naturally a cause of many le-
gal traps for the unwary. Furthermore, the French Code Napoléon was
used by practising lawyers who had to be members of the English Bar
but who were not required to have any formal training either in the
French language of the Code or in the principles on which the Code
was based. On the one hand, there was not even an official English
translation of the Code while, on the other hand, the bulk of French
case law and literature was not available.

A reference to English law which has caused interpretation difficul-
ties is section 12 of the Evidence Act which stipulates that the English
law of evidence shall be applied except where Seychelles law provides
otherwise. In the case Teemooljee & Co. Ltd. v. Pardiwalla,'® decided
in 1975 by the Mauritius Court of Civil Appeal acting on an appeal

11. See, e.g., M. Bogdan, Comparative Law, Gdteborg 1994, pp. 102-114.

12. See A.G. Chloros, “The Projected Reform of the Civil Law of the Seychelles: an
Experiment in Franco/British Codification”, 48 Tulane Law Review 815-845
(1974), at p. 818.

13. 1975 Seychelles Law Reports no. 8.
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from the Seychelles (there is a corresponding provision in Mauritian
law too), the Court had to deal with the English rules of estoppel, both
legal and equitable. The point was raised that legal estoppel was an ex-
clusionary rule of evidence and, as such, part of the Seychelles law by
virtue of section 12. However, the Court said that if the English rules
of estoppel were examined as they operated in different branches of
English substantive law, it became apparent that they already had
counterparts in Seychelles law, namely in the Civil Code, leading often
to identical, but sometimes opposite, results. The question then was
whether by virtue of section 12 the English rules of estoppel had be-
come part of the local law of evidence, the courts being left to ascertain
each time if and how far they were ousted by the code. The Court con-
cluded that section 12 (and its Mauritian version) permitted “the recep-
tion of grafts but not of transplants” and continued:

Their purpose is to insert into the stock of our law of evidence buds
that may grow in harmony with it, not to introduce into the body of
our substantive law an organ of proof which has been severed from a
foreign body of law and which can only live and properly function in
that body. That organ should, we think, be rejected, at least in all those
cases where the subject-matter of the litigation is governed by specific
provisions of our substantive law which are not of English origin.

This decision illustrates very well the difficulties arising when ele-
ments taken from different legal systems not only have to coexist but
are expected to form a functioning whole. The English rules on estop-
pel would often come into conflict with the civil code and it was, there-
fore, reasonable to restrict their operation to those cases where the
substantive rules of Seychelles law were of English origin, regardless of
the fact that section 12 made no such distinction. This means, however,
that the judges, attorneys, etc. must in each particular case take into
consideration whether the particular substantive rule to be applied in
casu is of French or English origin, which may be a difficult task if, for
example, the rule is not a direct copy of English or French law but a lo-
cal creation vaguely inspired by English and/or French models.

4. Development Assistance as a Creator of Small Mixed
Legal Systems

The example of Cambodia can, again, be used as an illustration. At the
time of my visit (January 1994), common law legal thinking was gain-
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ing influence in the country, in particular by means of international as-
sistance coming either directly from common law countries such as the
United States or Australia, or channelled through international organi-
zations. The Field Office of the United Nations Centre for Human
Rights in Phnom Penh, whose importance exceeded by far the field of
human rights as such, was staffed exclusively with English-speaking
lawyers from a common law background. The situation was similar in
non-governmental organizations, such as the Human Rights Task
Force in Cambodia or the Asia Foundation. Young Cambodians today
clearly prefer learning English to learning French. An English-speak-
ing and American-sponsored law school was to be opened later that
year. I was told that the new school was supposed to take into consid-
eration Cambodia’s legal background, including its French heritage,
but it was reasonable to assume that its teaching staff would consist
mainly of professors from common law countries and that most of the
teaching would be based on common law legal thinking. The conflict
between Cambodia’s French legal heritage and common law existed in
the area of legislation as well. At the time of my visit, a French legal ex-
pert was attached to the Ministry of Justice, while some parliamentary
committees had American legal advisors. These experts did not seem to
have a deeper understanding of each other’s legal thinking and pos-
sessed very limited, if any, knowledge of the basic concepts of compar-
ative law. One example should suffice to illustrate the point. Some time
before my visit, a foreign expert submitted a report on certain aspects
of the Cambodian legal system. The report was rightly very critical,
but one disparaging remark regarding the highest judicial body of the
country, the Supreme Court, which had then just been re-established
on paper but did not yet function in practice, seemed to me rather un-
fair, namely that the Supreme Court was powerless, since it had “no
power to make any judgments”, but only the power to send back a case
for re-hearing in the law courts. The expert in question, coming from a
common law country, seemed to believe that this was some kind of
Cambodian peculiarity and a sign of an underdeveloped legal system,
while the Cambodians had simply copied the French system of cassa-
tion, where the Cour de cassation can annul the decision of a lower
court, but normally is not allowed to replace it with its own final deci-
sion in the case and must, consequently, remand the case to a lower
court.!

During my discussions with Cambodian lawyers I found out that
they were painfully aware of the battle for their minds and legal souls,
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which complicated the process of legal reconstruction while, at the
same time, giving them a certain amount of flexibility and freedom of
choice. It seemed inevitable that Cambodia would become a mixed ju-
risdiction, with a rather uncoordinated mixture of imported civil law
and common law legal methods and principles. There were signs of a
certain division of influence regarding certain fields of law: French le-
gal thinking permeated certain areas, such as administrative law, while
Anglo-American law gained weight in some other legal fields, such as
business law. This process of mixing has, to my knowledge, been going
on even after my visit in Cambodia, but it remains to be seen how it
will work out.

The experience of other developing nations is not always encourag-
ing. I have heard of a draft bankruptcy law, submitted by an expert
from a common law country in a developing country with a mainly
French-inspired legal background. The draft defined the bankruptcy
administrator as “trustee in bankruptcy”, and appeared to assume that
the liabilities of this trustee would, at least partly, be governed by the
general rules on trusts. Unfortunately, the concept of trust was totally
unknown in the country in question and no such rules existed.

A legal system must be seen as an organic whole and should not re-
semble an attempt to assemble a car from parts that are quite adequate
as such but do not fit because they come from different manufacturers
and are intended for different models. A mixed legal system imposes,
furthermore, high demands on legal education, demands that are diffi-
cult to fulfill in a poor and small nation. Legal professionals in a mixed
jurisdiction have to master the legal techniques of both common law
and civil law systems and apply them alternatively depending on the
provenience of the rule they are to interpret or apply. A proper under-
standing of the imported law requires lawyers to be proficient in both
English and French® (in addition to the national language of the coun-
try), since they have to look for guidance in the case law, legal writing,
etc., of the countries of the origin of the rules. It becomes substantially
more expensive to procure a basic legal library. The law becomes more
difficult to grasp for lawyers, let alone for the general public. The qual-
ity of legal work suffers and, consequently, so does the rule of law.

It is therefore submitted that development aid in the legal field

14. Such remanding is not unknown in the common law world, but the supreme courts
there have normally the right to render a final decision if they prefer to do so.
15. Or Portuguese, etc.
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should try carefully to avoid the creation of new small mixed legal sys-
tems, where different branches of law, or even various details within
the same branch, have been produced under the influence of legal ex-
perts and advisors coming from different countries with very different
legal cultures. The experience of the classic small mixed jurisdictions
(see section 3 above) demonstrates that such mixtures may cause diffi-
culties even after many decades of attempted coexistence of the various
traditions. It is, therefore, desirable to coordinate the efforts of various
donors in the legal field. Such coordination can be carried out through
direct contacts and consultations between donors, but it may be pref-
erable to provide the recipient country with expert advice enabling it to
avoid the negative consequences of uncoordinated reception of foreign
legal principles.

The final decision rests, naturally, with the recipient country, which
may form its legal system in any way it wishes. There may be cases
where mixing legal cultures is the best or unavoidable solution, for ex-
ample in those countries with a French legal tradition where a common
law-oriented business law has become a necessity due to the geograph-
ical location of the country and the law of its main investors and trad-
ing partners. A good example is Vanuatu, where common law is more
and more displacing French law, due to the proximity of Australia and
the English-speaking South Pacific islands, as well as the country’s am-
bition to become a tax haven and an important off-shore banking cen-
tre. When Vanuatu advertised its highest judicial office (Chief Justice)
in 1991, a knowledge of English was declared to be necessary while a
knowledge of French was merely desirable; the advertisement also stat-
ed that applicants should be familiar with “the law of Commonwealth
countries”, without mentioning French law at all. A similar phenome-
non can be noted in Indochina, where the interest for common law le-
gal systems seems to have become a serious competitor to the French
heritage, at least in the field of business law.

This does not, of course, mean that development assistance in the
field of law should be discouraged. Quite the contrary, it is extremely
valuable and a necessary condition for the creation of efficient legal
structures and the rule of law in many small jurisdictions. It is submit-
ted that small donor countries, such as Sweden, can do better in this re-
spect than some of the large donors, who consciously or instinctively
deal with development assistance as if it were a vehicle for promoting
their own legal culture and their own language. For example, Sweden
would in principle be willing to finance non-Swedish legal experts or
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provide scholarships for study in countries other than Sweden, and
generally offers advice and assistance that is, in the experience of this
author, relatively free from encumbrances of national prestige. Sweden
definitely has no ambition to spread Swedish law across the globe, and
is more interested in helping the recipient country in identifying and
following those foreign models that are most suited to the country in
question. This is, in my experience, felt by the recipients who appear to
be more at ease and speak more frankly when talking to Swedish ex-
perts than when confronting some of the larger donors.
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(@) Introduction

The United Kingdom has not yet ratified the Vienna Convention on
the International Sale of Goods 1980 (the CISG), which came into
force in 1988 and has now secured the ratifications of nearly fifty
states. Displaying no outward sense of urgency, the UK Government
has indicated in Parliamentary answers that the matter is under contin-
uing review.! No evident reason exists for opposition to the ratification
of the CISG.? The CISG permits contracting parties who would other-
wise be caught by its provisions to exclude it in whole or in part.’ If the
CISG were adopted by the United Kingdom, commodities traders
wishing to continue using English law to resolve their disputes would
still avail themselves of the standard forms issued by London-based
trading associations. These forms invariably exclude the application of
the CISG alongside a number of other conventions.* It should be ob-
served that the majority of commodities litigants involved in reported
disputes in England are overseas companies based in Europe. Many
United Kingdom trading companies do business on the basis of their
own standard forms containing English choice of law provisions. As

1. Hansard, H.L. Vol. 563, cols. 1457 et seq, 3 May 1995.

2. But see the opposition of the Law Society of England and Wales expressed in 1981:
Law Reform Committee of the Council, 1980 Convention on Contracts for the
International Sale of Goods (cited in Lee, “The UN Convention on Contracts for
the International sale of Goods: OK for the UK?” [1993] Journal of Business Law
131).

3. Article6.

4. This is true of at least the standard grain, cocoa, sugar and oilseeds contracts.
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long as the United Kingdom remains outside the CISG, an English
court will apply its own law and not the CISG. But more importantly
perhaps, courts in countries that have ratified the CISG should see in a
clause choosing English law a clear intention to oust the provisions of
the CISG. These countries will in many instances be bound by private
international law conventions to accord recognition to the parties’
choice of law in the contract.’

The attitude of the UK Government is even more curious in that the
United Kingdom was one of only nine countries that ratified the pred-
ecessors of CISG, namely, the Uniform Law on the International Sale
of Goods (ULIS) and the Uniform Law on the Formation of Contracts
for the International Sale of Goods (ULFC).® Admittedly, the UK leg-
islation enacting ULIS provided that it was to apply “only if it has been
chosen by the parties to the contract as the law of the contract.” This
provision rendered ULIS a dead letter in the United Kingdom. If the
UK Government is not as such opposed to the CISG, perhaps the rea-
son for its inactivity resides in the lack of any clear will to have the im-
plementing legislation passed. Parliamentary time is a scarce resource
and has in recent years been difficult to find for legislation in the field
of private law reform.

Despite all this, English lawyers, both academic and practising,
should be turning their attentions to the CISG. The case for the former
group need hardly be made: insularity is the enemy of intellectual ad-
vancement. Other, cognate developments in the field of private law,
such as the Lando Principles® and the Unidroit Principles of Interna-
tional Commercial Contracts, compel it. As for the latter, the clients of
English lawyers may enter into contracts whose proper law is that of a
country that has pledged itself to apply the CISG. Alternatively, an ap-
pointed arbitrator given a broad discretion to settle disputes under a
sales contract’ is likely to find inspiration in the provisions of the

5. Hague Convention on the Law Applicable to Contracts for the International Sale
of Goods 1985, Article 7.1; EEC Convention on the Law Applicable to Contractual
Obligations (The Rome Convention), Article 3.1.

6. Both concluded at The Hague 1964.

7. Uniform Laws on International Sales Act 1967, section 1(3), made pursuant to a
dispensation given by Article V of the Convention Relating to a Law on the Inter-
national Sale of Goods.

8. The work of the Second Commission on European Contract Law is drawing to a
close and the Third Commission is shortly to begin work.

9. A reference of this sort is now permitted under English law by the Arbitration Act
1996, section 46(1)(b).
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CISG even if it is not in its terms directly applicable to the contract.
No convention that has been adopted by nearly fifty countries in all six
inhabited continents is likely to be ignored by arbitrators guided by
considerations of the lex mercatoria.

In this paper, I wish to make a comparison of the CISG and the
United Kingdom Sale of Goods Act 1979, my intention being to draw
out the character of the former and to present some of the more prom-
inent features of the latter. The substantive area of law that I have se-
lected as the vehicle for the comparison is the cure by the seller of a de-
fective tender or delivery of goods. In the process, I shall make refer-
ences to Article 2 of the Uniform Commercial Code, which was partic-
ularly influential in the development of the CISG and thus serves as a
bridge between the Act and the CISG. The subject of cure interacts in
an intricate way with other provisions in the CISG on remedies. It is
my purpose to locate cure in the matrix of remedies provisions dealing
with damages, avoidance and specific performance.’® To a common
lawyer, it is an everyday observation that substantive legal rights are
often seen most clearly through the optic of the remedies that enforce
them. Despite the simplicity of the driving idea behind it, cure is very
complex. Complexity excites divergent solutions to disputes and is
therefore the enemy of uniformity. Before I touch upon cure, however,
I should wish to say something about the legal environment in which
each instrument, the CISG and the Sale of Goods Act, is implanted.

(b) Legal Environment and Character

The genesis of the Sale of Goods Act is wholly different from that of
CISG. As it was first enacted in 1893, the Act was a codification of case
law almost all of which dated from the 19th century. It was a case law,
moreover, that did not systematically separate the special contract of
sale from other common law contracts,!! such as work and materials
and hire (as well as the latter’s variant, hire purchase). And yet one
sharp feature, entrenched in the Act, served to cut off sale from other

10. See the way that Canadian proposals for the introduction of cure gave rise to reme-
dial complications in a report I drafted for the Alberta Law Reform Commission
(then called the Alberta Institute of Law Research and Reform): The Uniform Sale
of Goods Act (Report No.38, October 1982), pp. 184-92.

11. I say common law to exclude sale of land contracts, largely the preserve of courts of

equity.
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special contracts and, to a degree, from the general law of contract. It
was the inclusion of, and central importance accorded to, the passing of
property from seller to buyer. A striking feature of the Act, which
sharply differentiates it from Article 2 of the Uniform Commercial
Code, is the pivotal position occupied by the passing of property in de-
fining the contractual rights and duties of the parties. Karl Llewellyn
once asked; “Whoever saw a chattel’s title?”!? In Article 2, there is a
passing of property (or title) provision, but it is a residual one included
mainly to serve non-sale purposes.!*> Consequently, in Article 2, prop-
erty plays no part in determining the transfer of risk, which turns rath-
er upon the transfer of possession to the buyer.!* Another example is
the seller’s debt action for the price, as opposed to the action for dam-
ages for the buyer’s non-acceptance of the goods. Again, the transfer of
possession is a necessary precondition to the seller’s eligibility'” but, as
will be explained below, it is not of itself sufficient.

In contrast with UCC Article 2, the Sale of Goods Act makes risk'®
and the action for the price!” turn mainly upon the passing of property,
an abstract notion. It does so because of the scientific way that the law
of sale was organised around the passing of property in the 19th centu-
ry, principally by Lord Blackburn in his magisterial treatise on the law
of sale, first published in 1845.!8 The rigidity threatened by such a yok-
ing together of contract and proprietary transfer was avoided by the
consensualism underlying the passing of property in English sales law.
From an early date, property has passed according to the intention of
the contracting parties.!” Even though the Act lays down rules of pre-
sumed intention,? courts are willing enough to depart from them in
the presence of even an implied contrary intention.?! The role of con-
sensualism has always been, however, subject to the requirement that
the goods must first have been ascertained, or individuated, before as a

12. For Llewellyn’s views on property (or title), see “Through Title to Contract and a
Bit Beyond” (1938) 15 New York University Law Review 159.

13. UCC 2-401.

14. UCC 2-509.

15. UCC 2-709.

16. Section 20.

17. Section 49.

18. A Treatise on the Effect of the Contract of Sale on the Legal Rights of Property and
Possession in Goods, Wares and Merchandise.

19. Cochrane v. Moore (1890) 25 QBD 57 (Fry LJ).

20. Section 18 Rules 1-5.

21. Section 17; Re Anchor Lines (Henderson Bros) Ltd [1937] Ch 1.
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matter of law the property can pass.? Since, where the contract goods
are contained in a larger fungible mass, ascertainment is not recognised
until the contract quantity is separated from the mass, problems were
presented by sales out of bulk consignments of commodities.>’> The re-
sponse of the UK Parliament in recent years to this issue displays the
receptiveness of the legal process to commercial, particularly interna-
tional commercial, practice.?* The criticism of certain national sales
laws, that they are too parochial in orientation to be a suitable vehicle
for international sales and so were ripe for supersession by the CISG,
is not one that can fairly be levied against English law.

Apart from using party intention to define the time that the proper-
ty passes, rigidity is avoided under the Sale of Goods Act by the way
that the transfer of risk is only presumptively based on the agreed pass-
ing of property,? a case of consensualism piled upon consensualism. If
the Act were to be reformed along the lines of UCC Article 2 by de-
throning the passing of property, the effect would be far less dramatic
than might be supposed. Similarly to Article 2, the CISG unhitches im-
portant contract issues from the passing of property. Indeed, it does
not even have the residual property rule contained in Article 2. Turning
to the examples of risk and price eligibility taken above, risk under the
CISG, with some exceptions, passes to the buyer when he “takes over”
the goods,?® an inelegant neologism, in a convention that is designed to
ride free of domestic legal connotation and preconception, for taking
delivery (or possession) of the goods. This is not dissimilar to Article 2.

As for the seller’s action for the price, the position under the CISG is
not entirely clear. A seller permitted to sue for the price is accorded
certain forensic advantages in that the claim is not constrained by rules
of remoteness of damage in Article 74. This is an advantage that should
not lightly be conferred if the policies served by those rules are thought
to serve a useful purpose. Article 62 sets out in simple terms that the
seller “may require the buyer to pay the price...”;?’ it says nothing
about the goods having already been handed over to the buyer or agent

22. Section 16.

23. Re Wait [1927] 1 Ch 606.

24. The Sale of Goods (Amendment) Act 1995 gives a buyer of goods out of an agreed
bulk a proprietary right, in common with other interested parties, to the extent of
that buyer’s share and of any payment already made by that buyer. See M.G.
Bridge, The Sale of Goods (1997), pp. 86-90.

25. Section 20.

26. Article 69.
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of the buyer. It seems that the CISG is content to have the matter treat-
ed as an aspect of specific performance and hence subject to the discre-
tionary and other considerations surrounding that remedy in domestic
legal systems.”® Although Article 28, a concession to the common law
countries, states that a court is not bound to enter a judgment for spe-
cific performance when a party “is entitled to require performance by
the other party”, it by no means follows that courts and arbitrators in
common law countries will avoid the literal, undiscretionary applica-
tion of Article 62. UCC Article 2, founded on the premise that the sell-
er is normally the party best able to dispose of unwanted goods, takes a
very strict line and makes the seller’s price action turn upon events sub-
sequent to delivery, namely the buyer’s acceptance of the goods.”’
From the seller’s point of view, the sting in this provision is mollified
by the fact that the seller will in very many cases already have been
paid at or before delivery.

The absence of rules on the passing of property, coupled with the ef-
fect this absence has on the rights and duties of the parties, is by no
means the only fundamental difference between the CISG and the Sale
of Goods Act. Much more important is the fact that the Act summa-
rised a century of case law and is a codification rather than a code. It
was not a reforming statute, though the adoption of Scottish proposals
in the legislative process (in particular) means that it cannot be assumed
without inquiry that a text in the 1893 Act was based upon prior Eng-
lish case law. The Sale of Goods Act therefore has antecedents. Fur-
thermore, it is not emancipated from the developing general law of
contract and of personal property, especially the former. It is embraced
by the culture of an active legal tradition with a past as well as a present
and future. In 1968, the process that led to the conclusion and ratifica-
tion of the CISG was started on its way by UNCITRAL. But it should
be understood that the CISG already existed in embryonic form. UN-
CITRAL: action consisted of requesting the Secretary-General of the
United Nations to submit the text of ULIS and ULFC to Member

27. As will be explained below, this provision is seen as pertaining to specific perform-
ance. National courts need not specifically enforce obligations in this way if they
would not do so in an equivalent domestic case: Article 28. An interesting question
is whether an English court would be allowed to introduce its domestic limitations
on the recovery by the seller of the unpaid price. Such an action is not seen in Eng-
lish law as a type of specific performance but rather as a debt action.

28. See J. Honnold, Uniform Law for International Sales (2nd ed 1991), pp. 435, 438.

29. UCC 2-709.
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States for a statement of their positions on these conventions.® In the
light of the replies received, UNCITRAL set up a working group to
consider necessary amendments to them. These conventions of 1964
therefore served as the basis for deliberations that eventually produced
the CISG. And the conventions themselves were the outcome of a
process launched in 1929 by Rabel. This of course is much less than the
history of the Sale of Goods Act. Furthermore, there is no general law
of contract to lend sustenance to the CISG which must therefore be
developed by other means.

The use of general contract law to support the Sale of Goods Act is
promoted through the medium of section 62(2), which incorporates in
sales law various sources including the rules of the common law and of
the law merchant to the extent that they are not inconsistent with the
provisions of the Act.>! This exocentricity is essential in an Act replete
with presumptive rules and incomplete in certain areas such as forma-
tion and vices of consent. One of the problems of a non-codal system
of law is that it is dependent upon a critical and widely spread mass of
cases to achieve a balanced and organic development. Section 62(2) is
an engine that works to prevent an unhealthy divergence of Act and
underlying common law. It assists the statutory law of sale to march
along with the (principally) case-based law of contract. Consequently,
to take one example, the dilution of the doctrine of conditions and
warranties by means of intermediate stipulation analysis has been ex-
tended to express terms in sales contracts,”? though the language of the
Act does not give it room to operate among the important statutory
implied terms.”

In the case of the CISG, there is no general law. Resort is permitted
to usages in Article 9, which plays the part of the reference to the law
merchant in section 62(2) of the Sale of Goods Act.>* But the real en-
gine for development of the CISG lies in its most important provision,
Article 7, which issues instructions to courts and arbitrators in the in-
terpretation of the convention. There is no similar provision in the Sale
of Goods Act: rules of statutory interpretation are not to be found in
individual statutes but in special legislation and the common law itself,
which highlights the dependent character of the Act. In contrast, the

30. J. Honnold, Uniform Law for International Sales (2nd ed 1991), p. 53.
31. M.G. Bridge, The Sale of Goods (1997), pp. 6-10.

32. Cehave NV v. Bremer Handelsgesellschaft GmbH [1976] QB 44.

33. Sections 11(3), 12-15.

34. Section 62(2).
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CISG is to a large extent free-standing. According to Article 7(2), a
court or arbitrator applying the CISG should look to the general prin-
ciples on which the CISG is based when matters not expressly settled
by it are in issue. This compels an endocentric, internal examination of
the CISG for signs of a broader principle of which individual articles
provide instances. So, for example, the rules relating to cure and funda-
mental breach®® might be seen as evidencing a principle that contracts
should not be avoided opportunistically for minor breaches of con-
tract. Together with the provisions concerning the preservation of re-
jected goods,”® they could also be seen as antipathetic to economic
waste. The rules concerning the assessment of damages for non-deliv-
ery and non-acceptance, which refer to concrete transactions of cover
and resale,*” along with the provision on the mitigation of loss,”® en-
courage self-help and initiative on the part of the party injured by the
other’s breach. In this respect, the CISG, although it lacks a general
part, is very much a civilian code and not a common law codifying stat-
ute.

Nevertheless, if a court cannot fill a gap by reference to the CISG it-
self, Article 7(2) allows a reference to the lex causae pursuant to the
private international law rules of the forum.*® This should be very
much a last resort for, even if the private international law rules of the
forum are based upon international convention, the substantive law
chosen by different forums in different disputes may create divergent
applications of the CISG: matters not expressly settled by CISG are,
under Article 7(2), seen as impliedly settled by it and therefore within
its scope. Divergence is therefore destructive of uniformity.

Although Article 7 does not say so expressly, the unstated general
principles of the CISG should also guide a court in interpreting its ex-
press language. This approach could usefully supplement the language
of Article 7(1) which, in matters of interpretation, reminds courts that
the CISG is international and should be interpreted in a way that con-
forms to its international character. The obvious way for a court to
obey this provision is to take account of the decisions on the CISG
handed down by other national courts. A less obvious and unstated,

35. Discussed below.

36. Articles 85-88.

37. Articles 75-76.

38. Article 77.

39. Whose private international law rules are these if the forum is a non-localised arbi-
trator?
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but no less valid, way is to look assiduously at other intemational in-
struments like the Unidroit and Lando Principles, especially the
former in view of their commercial and multicontinental character.
They provide added detail in certain areas covered by the CISG as well
as a general regime of contract law that could provide support for the
CISG’s treatment of the special contract of sale. There is, furthermore,
the growing body of international literature on the CISG. Although
Article 7 makes no mention of it, this can in gross, if not always in in-
dividual cases, provide great assistance to courts.

A court should also instruct itself on the comparative law of sale and
not surrender to the easy temptation of taking a lead from its own do-
mestic law. Article 7(2) also contains a strange command - the product
of a compromise during the legislative process - to interpret the CISG
so as to foster the observance of good faith in international trade. In
view of the inherent uncertainty of good faith, a national court giving a
broad reading to these words runs the risk of creating varying strands
of judicial opinion on the meaning of the CISG if other courts take a
more restrained view. It almost runs against the spirit of the CISG to
say it, but the more enterprising and enlightened the interpretation ac-
corded to the CISG, the greater is the risk that its uniform character
will be destroyed. UNCITRAL has already published a body of more
than a hundred abbreviated reports of courts and arbitrators on the
CISG. It would be interesting, if not a little ironic, if the compelling
need for uniformity were to bring about the emergence of something
like a doctrine of precedent, even in the absence of a supranational
court like the European Court of Justice. It would, of course, not be a
doctrine in the formal, normative sense involving clear rules of prece-
dence in a hierarchical system. If an American district court, loyal to
the dictates of Article 7(1), were to think long and hard before depart-
ing from an interpretation of the CISG adopted by a French tribunal
de commerce, this would be a significant breaching of language and
cultural barriers.

(c) Cure of defective tender and delivery of goods
Definition. First of all, cure needs to be defined as action by the seller
that corrects a performance falling short of the standard required by

the contract. Without yet stating how far it may be available in any sys-
tem of sales law, cure by the seller may extend from repairing or modi-
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fying the goods to substituting them with new goods that conform to
the contract. A difficult question is whether breaches of time obliga-
tions lend themselves to being cured: no one has the power to turn
back the clock. In English law, further difficulties arise concerning de-
scription and the passing of property. Under Article 35 of the CISG,
the former should be free from the technicalities attaching to it in Eng-
lish law; the latter, as we have seen, has no existence under the CISG.

Background in English Law. The following questions point to some
of the obstacles to cure in English law.** May a seller repair goods if the
effect of such action is that they can no longer be described as new?
May the seller demand a right to cure by substituting new goods when
the property in the original goods has already passed to the buyer?
May specific goods be substituted by the seller? These difficulties will
be explored in further detail below but we should note for the moment
that the concept and terminology of cure find their clearest antecedents
in Article 2 of the Uniform Commercial Code. There is no express
statement of a right to cure in the Sale of Goods Act and it takes legal
ingenuity to find in the Act, and in the underlying common law, any
implied recognition of it. The English Law Commission, in its recent
work on sales law, concluded that there should be no legislative provi-
sion for cure. In consumer sales, the right to cure would give the seller
leverage against a consumer buyer who would otherwise have the po-
tent right to reject non-conforming goods and terminate the contract."!
This leverage would tilt the balance of power further in favour of the
seller. In commercial sales, the difficulties in defining cure (at least ac-
cording to the exacting standards of the Westminster parliamentary
draftsman) would introduce harmful uncertainty into the law.*? But of
course the Law Commission cannot deny the existence of cure if in
some form it is already impliedly recognised in law.

Over the years, the subject of cure has excited relatively little atten-
tion in English law. This might be because cure takes place informally
and without acrimony in myriad unrecorded cases. An alternative ex-
planation stems from the strict way in which the common law has
viewed time provisions in commercial contracts.*> Outside sale of land

40. M.G. Bridge, The Sale of Goods (1997), pp. 197-201.

41. Law Com. No.160, Sale and Supply of Goods (1987), paras. 4.13 ff.

42. Consultative Document No.58, Sale and Supply of Goods (1983), paras. 4.52 ff; Law
Com. No.160 (above), paras. 4.16 ff.

92



The Vienna Sales Convention and English Law

contracts, dealt with in courts of equity and therefore largely insulated
from the common law,* the case law feeding the strict approach to
timely delivery has come from the volatile markets surrounding char-
terparty contracts and commodity sales. Consequently, if a seller has
no time left in which to cure a non-conforming tender or delivery, the
question of whether there was a right to do so in the first place never
arises. If, in the case of early delivery, it were to be held that the seller
may cure before the onset of the due delivery date, then all breaches of
contract by the seller could be collapsed into a single conceptual breach
- the failure to deliver conforming goods in the time allowed by the
contract. But, as will be explained, it is unlikely that even the uncertain
state of English law on cure provides much encouragement for this
view.

The Sale of Goods Act. It remains to be seen whether a right to cure
can be scraped out of unpromising materials in the Sale of Goods Act
1979. Before this can be done, it is instructive to discover when a
breach of contract by the seller occurs, a matter not dealt with by the
Act. Obviously, the problem of defining when breach occurs does not
lie with late delivery. Rather, it lies with the principal implied terms of
description, fitness for purpose and satisfactory quality. It is important
to know when the breach occurs because, under the Act, these terms
are all accorded the status of conditions, which means that each and
every breach of them, no matter how minor the injury suffered, entitles
the buyer to terminate the contract. There is little case law authority on
when the breach occurs. As regards fitness for purpose — and there is
no reason to suppose that the other implied terms are different in this
respect — Lord Denning has said that the breach occurs at the moment
of sale.* Although Lord Denning was concerned to refute the propo-
sition that the breach occurred on the breakdown of the goods sup-
plied, and therefore was not intent on defining with scientific rigour
the very moment of breach, “sale” in technical terms means when the
property in the goods passes to the buyer. On the other hand, Lord
Diplock has stated that the breach occurs on delivery.*® It may be that

43. Bunge Corpn v. Tradax Export SA [1981] 2 All ER 513; The Mihalis Angelos [1971]
1 QB 164.

44. Seton v. Slade (1802) 7 Ves Jun 265; Stickney v. Keeble [1915] AC 386; United Scien-
tific Holdings Ltd v. Burnley Borough Council [1978] AC 904.

45. Crowther v. Shannon Motors Ltd [1975] 1 WLR 30.

46. Lambert v. Lewis [1982] AC 225.
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this is a distinction without much of a difference in that for practical
purposes, for specific and unascertained goods alike, the property in
goods supplied usually passes upon delivery if not by reason of deliv-
ery. It is possible that it should pass before delivery and likely, in such a
case, that the seller thereupon commits a breach of the relevant implied
term. Alternatively, the property might pass after delivery, upon later
payment for example. An English court would almost certainly con-
clude in such a case that the breach occurred on delivery. Now, the sig-
nificance of the breach occurring on delivery is that the implied terms
in sections 13-14 of the Act do not prevent the seller from taking cura-
tive action before delivery, that is, before the seller’s tender has been ac-
cepted.

The next issue is to determine exactly the buyer’s permissible re-
sponse to the seller’s breach. Certain of the provisions of the Sale of
Goods Act need to be examined. First of all, as stated earlier, the im-
plied terms of description, fitness for purpose and satisfactory quality
are all classified as conditions of the contract. According to section
11(3), the breach of a condition “may” give rise to a right to reject the
goods and treat the contract as repudiated. There are two points here
that give some slender hope to advocates of cure. First, there is the ten-
tative character of the word “may”. Nevertheless, there is no shadow
of doubt in the case law that upon a breach of condition the injured
party has a right to terminate the contract. In English law, termination
is a self-executing remedy and is not governed by any judicial discre-
tion.¥” And secondly, there is the separate enunciation of rejection and
termination, the latter put in terms of treating the contract as repudiat-
ed. This opens up the prospect of a buyer being entitled to reject goods
without yet having the right to terminate the contract. According to
this logic, the buyer might not terminate without the seller having a
further chance to perform. Yet the Act is obscure on the meaning,
scope and effect of rejection; it gives more detail on the loss of this
right that occurs when the buyer accepts the goods. It is doubtful
whether rejection and termination were meant to be separated in this
way. Moreover, if the Act were designed to be read in the manner just
stated, it is impossible to see how unwanted further performance from

47. The contract is not terminated automatically, the injured party having instead an
election to terminate or affirm the contract: Photo Production Ltd v. Securicor
Transport Ltd [1980] AC 827 (overruling Harbutt’s “Plasticine” Ltd v. Wayne Tank
& Pump Co Ltd [1970] 1 QB 447).
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the seller can be forced on the buyer out of time in a case where timely
delivery of the goods is of the essence of the contract. It is precisely be-
cause the seller’s performance is measured by the strict standards of
contractual conditions that any cure after rejection would have to take
the form of a fresh delivery, whether it be of new goods or of the origi-
nal goods as modified or repaired.

Cure and English Case Law. Attempts have been made to show sup-
port for the idea of a wide-ranging cure in the cases.* It is worth seeing
what the cases actually do tell us before turning to certain intractable
difficulties in finding a place for cure in the present structure of English
sales law. Some of them deal with the giving of notices by a seller prior
to performance. In c.i.f. contracts, for example, modern contract forms
require the seller to give, in a declaration of shipment or notice of ap-
propriation, details of the shipment out of which the seller undertakes
to perform the contract. Once the buyer accepts this notice, the seller is
locked into performance in accordance with the notice. If the buyer
justifiably rejects the notice, it is clear law that a fresh notice can be
given in respect of a different shipment.*’ Similarly, subject to compli-
ance with a prior notice, the seller may make a fresh tender of shipping
documents when the original documents are rejected by the buyer.* In
c.if. sales, the buyer has very little time to reject non-conforming doc-
uments. As soon as the seller’s tender is accepted, the buyer is preclud-
ed from rejecting the documents. But once the tender of goods is ac-
cepted, there is a further period in which the buyer of non-conforming
goods may accept or reject them. The significance of this is that the
above authorities give no support to the proposition that the seller may
cure once tender of the goods themselves has been accepted by the
buyer.’! In McDougall v. Aeromarine of Emsworth Ltd,*® which con-

48. R.M. Goode, Commercial Law (2nd ed 1995), pp. 363-66. Cf M.G. Bridge, The
Sale of Goods (1997), pp. 197-201.

49. Ashmore & Son v. CS Cox & Co [1899] 1 QB 436, 440—41; Borrowman Phillips &
Co v. Free & Hollis (1878) 4 QBD 500.

50. EE & Brian Smith (1928) Ltd v. Wheatsheaf Mills Ltd [1939] 2 KB 302, 314; The
Playa Larga [1983) 2 Lloyd’s Rep 171, 186; SIAT di del Ferro v. Tradax Overseas SA
[1980] 1 Lloyd’s Rep 53, 62-63.

51. In cases where the seller delivers the wrong quantity, this is more likely to be appar-
ent at the point of tender than would be a defect in the goods. The practical scope
for a cure by the seller is therefore greater. It is also interesting to see that section 30
of the Sale of Goods Act, dealing with quantitative failings by the seller, makes no
mention of the seller yet being in breach.
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cerned a yacht constructed for the buyer, Diplock ] said that the seller
could remedy defects in the yacht. But it was clear that he was referring
to faults arising during “acceptance trials”, a sort of extended tender
period. In The Kanchenjunga,> a charterparty case, Lord Goff stated
that the seller of non-conforming goods was entitled to make a fresh
tender after the buyer had rejected the goods. On the face of it, this
right would exist after delivery had been accepted by the buyer. Never-
theless, the case Lord Goff relied upon to support this dictum deals
only with cure occurring before delivery by the seller. Moreover, he
used sale of goods as an example to support his earlier statement that a
party aggrieved by an uncontractual tender of performance was enti-
tled to call for a fresh performance. The case law therefore provides lit-
tle comfort for a seller’s right to cure after delivery has taken place.>* In
addition, all of the above cases state that any cure permitted must take
place within the time allowed by the contract for performance by the
seller.

English Law Summary. As a matter of commercial expediency, the
drawing of a line between tender and delivery is hard to justify, but it
would seem to require reforming legislation to obliterate it. English
law may not be unique in this respect. It has been remarked that the
CISG, in allowing cure after delivery, was innovative from the point of
view of European codal systems “mainly because the delivered goods
are already outside of the disposal powers of the seller”>® The need to
give scope to the operation of cure by overcoming the divide between
tender and delivery is clearly recognised in the short title of UCC Arti-
cle 2-508, which embraces both in the words “Cure by Seller of Im-
proper Tender or Delivery”. There is no prospect of legislation similar
to UCC 2-508 for English law, given the Law Commission’s rejection
of legislation introducing cure in English law. If the above English cas-
es had crossed the delivery line, they should have had to deal with a
number of technical difficulties presented by current English sales law.

52. [1958] 3 All ER 431.

53. [1990] 1 Lloyd’s Rep 391, 399, relying upon Borrowman Phillips & Co v. Free &
Hollis (1878) 4 QBD 500.

54. See also G.H. Treitel, Remedies for Breach of Contract (1988), pp. 371-72 (carefully
limiting cure in English law to the putting right of a defective tender).

55. Bianca, in C.M. Bianca and M.]. Bonell, Commentary on the International Sales
Law (1987), p. 291. G.H. Treitel, Remedies for Breach of Contract (1988) notes at p.
374 that in civil law systems cure is more a feature of particular contracts than of the
general law of contract.
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For example, if a seller of new goods is allowed to repair a non-con-
formity in them, this may mean that the buyer has to forgo a right to
reject goods that can now no longer fit the contractual description of
new goods. The seller’s cure, in other words, may well trigger a fresh
breach of condition, this time of the description condition in section
13. Again, in some cases, the consensual process of appropriating
goods to a contract, for example, a cargo on a named ship, will endow
the goods with a descriptive character that the seller may not unilater-
ally alter, by a fresh appropriation of a cargo on a different ship, with-
out again breaching section 13. There is a further difficulty concerning
specific goods, which are particular goods that are identified to the
contract before or at the moment of contracting. The seller cannot in
any circumstances, even immediately after the contract has been con-
cluded, substitute them with other goods. Specific goods are unique:
goods in all other respects identical to the specific goods are no substi-
tute. Article 2 has abandoned the distinction between specific and un-
ascertained goods and has played down description so that it is only a
subsidiary feature of express warranty.’® These changes created the
necessary base for cure in UCC 2-508. It is hard to resist the conclu-
sion that a doctrine of cure could not be manufactured for English sales
law without a complete revision of the Sale of Goods Act. However
much English sales law needs to break out of its 19th century mould,
the prospects of this happening are very slight.

Cure in the CISG. The position under the CISG is wholly different.
Cure is dealt with principally in two articles: Article 37 concerns cure
before the delivery date and Article 48 cure after the delivery date.”’
The distinction is not between cure before delivery and cure after de-
livery. Article 37 appears in the section that deals with the conformity
of the goods and Article 48 in the section on remedies for breach by
the seller. The position of cure in the CISG is like UCC Article 2 in
that there is no distinction between specific and unascertained goods
and there are no signs of description bearing the technical and strict
meaning that it has in the Sale of Goods Act. Furthermore, avoidance
of the contract for breach requires that the breach be fundamental *®

56. UCC 2-313(1)(b).

57. There is also a documentary cure provision in Article 34 corresponding to Article
37. Other provisions may have an impact on cure, for example, Article 46.

58. Or that a late performing party fail to perform in an extension period set by the
other party: Articles 47 and 63.
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There is nothing corresponding to the doctrine of conditions and war-
ranties, or to the perfect tender rule in UCC 2-601. The CISG, moreo-
ver, does not even have a residual passing of property rule. It appears,
therefore, that the ground has been cleared to allow cure to operate
free of obstruction from long-standing features of sales law. The pri-
mary goal of cure in the CISG appears to be “avoiding the waste that

results from the needless destruction of the contract”.”’

Articles 37 and 48. Honnold has written that the rules on cure in Arti-
cle 48 are “more strict” than those in Article 37.%° With respect, it is not
easy to see a difference in strictness, though there are certainly differ-
ences of detail between the two articles. First of all, the type of cure
that may be effected is expressed in Article 48 in very broad terms: the
seller may “remedy...any failure to perform his obligations”. Article 37
is, surprisingly, much more specific. Cure includes making up a quanti-
tative deficiency, replacing a defective part and providing replacement
goods. There is also the catchall phrase “remedy any lack of conformi-
ty in the goods delivered”, which should include repair and alteration.
Despite the difference in wording, there is no reason to suppose that
the type of acceptable cure differs between the two articles. The key
word in both articles is “remedy”. The words “any failure to perform
[the seller’s] obligations” in Article 48 do appear broader than “any
lack of conformity in the goods delivered” in Article 37. One explana-
tion for this is that Article 48 includes the case of non-conforming doc-
uments, excluded from Article 37 and made the subject of a separate
provision. This is just a matter of legislative housekeeping. Another is
that Article 48 may include curing a late delivery, assuming for the mo-
ment that that is possible. Article 37, of course, is posited upon an early
delivery.

Both articles confine cure to those cases where the buyer is not un-
duly prejudiced by the seller’s intervention. Article 37 requires the sell-
er not to “cause the buyer unreasonable inconvenience or unreasonable
expense”. Article 48 permits the seller to cure “without unreasonable
delay and without causing the buyer unreasonable inconvenience or
uncertainty of reimbursement by the seller of expenses advanced by
the buyer”. The reference in only Article 48 to delay is understandable
in that the time for delivery has not expired when the seller launches a

59. J. Honnold, Uniform Law for International Sales (2nd ed 1991), p. 324.
60. Uniform Law for International Sales (2nd ed 1991), p. 323.
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cure under Article 37. Nevertheless, it would have done no harm to in-
clude delay in Article 37 to meet the case of a cure started before the
delivery date but lingering on afterwards. The difference between the
two expense formulas is hard to justify. If the buyer incurs expenses
because of the seller’s cure, they should be recoverable as damages un-
der Article 74. The seller’s breach of the quality standard in Article 35
led to the cure, which caused the buyer to incur expense. But the buyer
would have to demand reimbursement from the seller and would have
to instigate proceedings if the seller refused. It is easy to see how incur-
ring unreasonable expense would increase the burden and risk of litiga-
tion for the buyer. Article 48, curiously, does not impose a bar on cure
in the case of unreasonable expense but looks, while Article 37 does
not, to uncertainty of reimbursement. It may be that the differences in
the two articles concerning the type of permissible cure and the bars to
cure will amount to very little in practice. It is, however, difficult to
justify the existence of two principal articles on cure expressed in dif-
ferent language which can only serve to encourage litigation.

Who Defines the Cure? The CISG defines in more or less detail the
nature of the cure that the seller is permitted to make. It is perhaps cu-
rious that it does not qualify the seller’s efforts as reasonable, except in
the indirect way of imposing a bar when the buyer’s position is unrea-
sonably prejudiced. Furthermore, the CISG scheme clearly contem-
plates that the cure may take more than one form. This prompts two
related questions. First, is it the seller or the buyer who chooses be-
tween two or more types of cure? An example would be the seller who
wishes to repair goods and the buyer who would prefer a replacement.
Secondly, how good must the cure be? Must it be perfect or, for exam-
ple, would it be sufficient if a seller were able to transform a fundamen-
tal breach of contract into a lesser breach sounding only in damages?
As a matter of first impression, the seller should be the master of the
cure where, objectively, there is nothing to choose between alternative
types of cure. The line has to be drawn between the two parties and
there is no good reason to introduce transaction costs by compelling
them to negotiate a solution. Articles 37 and 48 create a seller’s right to
cure, not a buyer’s right to demand cure.®! In particular, the buyer may

61. Cf the buyer’s right in Article 46 to require performance, discussed below. Even
here, the buyer may not “require” the seller to deliver substitute goods if the lack of
conformity of those delivered does not infringe the fundamental breach standard.
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not convert a minor breach into a fundamental breach by demanding a
cure that the seller will not provide. It is arguable that the introduction
of cure, coupled with a test of fundamental breach that makes it hard
for a buyer to avoid the contract, has tilted the balance in the CISG too
much in favour of the seller. This criticism could have been met to a
large extent if the buyer had been given a right to demand cure on pain
of a fundamental breach being inferred from the seller’s refusal to co-
operate. If the cure were required to be less than perfect,® the case for
introducing a buyer’s right to demand cure becomes all the stronger.
From the seller’s point of view, there is nothing in the CISG to limit
cure to fundamental breaches and no reason to introduce any such lim-
itation. The buyer’s duty to cooperate with the seller in effecting cure
could in many instances be equally explained as action taken to miti-
gate loss. Mitigation will usually, though not invariably, proceed from
initiatives coming from the contract-breaker. In sum, the indicators in
the CISG point to the seller having the choice.

Must the Cure Be Perfect? A more difficult question is whether the
seller can compel the buyer to accept substandard performance, so as
to prevent the buyer from avoiding the contract for fundamental
breach. Honnold’s view is that the buyer cannot insist on a perfect
cure, but he is careful to ground his opinion in an example of “slightly
imperfect” cure. By this line of reasoning, a seller could almost make
up a quantitative deficiency, or could insist on repairing goods so as to
make them almost as good as new.®> Now, this line of thought invites a
discussion of how slight the shortcoming has to be in order to qualify
as an effective cure. Unless certainty is a discredited virtue with no
place in the CISG, there is much to be said for the view that a seller
who wants a second chance should perform at the contract standard
and should not put the buyer in the invidious position of having to de-
cide whether the seller’s cure goes far enough.®* The CISG requires a
seller to “remedy” the breach. With the possible exception of the de
minimis principle, which rarely makes an appearance in reported litiga-
tion, it is not possible to see any general principle, to be drawn through
the skein of Article 7(2), that would support substandard cure by the

62. See the discussion of this point below.

63. The buyer would be left with a damages claim for the shortcoming.

64. But the delay in correcting performance to the contractual standard could still leave
the buyer with a damages claim.
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seller. Where the seller’s cure overcomes a substantial breach but leaves
intacta serious breach, there is no good reason for saying that the seller
has validly exercised the right to cure.

An interesting question is whether a substandard cure would be ac-
ceptable if it were accompanied by a money allowance that saved the
buyer from having to pursue the seller for the balance of perfformance
in the shape of a damages award. UCC 2-508 contemplates that a cure
may be accompanied by a money allowance. This might satisfy certain
objections that a cure leaving the buyer with an outstanding claim for
damages would be unacceptable since it would cause the buyer “unrea-
sonable inconvenience”. Yet, as attractive as this line of reasoning is, a
substandard cure does not of itself cause inconvenience if it leaves the
buyer having to pursue a smaller claim than the one the buyer would
have pursued if no cure at all had been attempted.®® The type of case
that appears to be contemplated, by language preventing cure where
the buyer is put to unreasonable inconvenience or unreasonable ex-
pense, is one where the buyer is made to wait a long time for replace-
ment goods or has a production schedule held up by disruptive at-
tempts by the seller to repair or adjust machinery. The incorporation of
a money allowance might, however, be an attractive expedient for
those courts prepared to permit a reasonable instead of a perfect cure.

Late Delivery. If a money allowance could be accepted as contributing
to a “remedy” for non-conforming performance, it may assist in an-
swering the perplexing question whether a late delivery can ever be
cured. Non-delivery can be cured by a late delivery from the seller®®
but curing the lateness itself is a different matter. It is difficult to see
how action by the seller accomplishes a cure for lateness: the fact of
eventual delivery will not alone suffice. If the clock cannot be turned
back, it is intriguing to ask if a money allowance might make up for
lateness. An argument in favour of curing a late delivery can be con-
structed in the following way. First of all, it would be unreasonably re-
strictive to deny cure, by repair or replacement of goods already deliv-

65. If there is no cure, a buyer might be seeking the return of the price paid as well as
damages.

66. See para 12 of the Secretariat Commentary on the 1978 Draft Convention (Docu-
ment A/Conf.97/5), in ]J. Honnold, Documentary History of the Uniform Law for
International Sales (1980), p. 430. Also available in A.H. Kritzer, Guide to Practical
Applications of the United Nations Convention on Contracts for the Intemational
Sale of Goods (1989), pp. 360-62.
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ered, on the ground that the delivery date had expired. Article 48
would then be given very little scope to operate, being confined to cas-
es where the buyer condoned a premature delivery and where the cure
could be completed by the agreed delivery date. From this position, it
seems entirely logical to ask what is the difference between the replace-
ment of wholly defective goods and the delivery of late but conforming
goods. Cure ought to be allowed in both cases: Article 48 does refer to
“any failure” by the seller to perform and the difference in language,
referred to above, between Articles 37 and 48 suggests that lateness
might be cured under the latter provision. Now, if the seller is merely
late, and the delay does not yet amount to a fundamental breach, the
seller has no incentive to cure apart from the relief that comes from set-
tling a dispute. The real problem then is whether a seller should be al-
lowed to cure where the delay constitutes a fundamental breach under
Article 25 or where, pursuant to Article 47, the seller has failed to de-
liver within a further period set by the buyer. In both cases, the buyer
has grounds for avoiding the contract under Article 49.

It is submitted that there is no clear answer to this problem but that
the problem may not be a real one after all. If the buyer has reasona-
bly®” taken advantage of Article 49 to avoid the contract and has al-
ready contracted for substitute goods, then any belated offer by the
seller to cure, requiring the buyer to take the agreed goods, would im-
pose hardship on the buyer and fall foul of the restrictive language in
Article 48 that reins in cure. This leaves the case of the buyer who has
not yet taken action. If time is agreed to be of the essence of the con-
tract, the parties have surely in matters of time excluded, as they are
permitted to do under Article 6, both the fundamental breach rule in
Article 25 and any right the seller may have to cure a late delivery un-
der Article 48. Moreover, if the buyer has given the seller additional
time under Article 47, the introduction by means of cure of a further
extension period would nullify the operation of the machinery in that
Article.®® Finally, if the seller’s delay has caused the buyer the degree of
prejudice required to satisfy the test of a fundamental breach, the ten-
der of a sum of money supposedly equal to a loss that the buyer cannot
yet have calculated seems too implausible to consider as curing the

67. See below.

68. See G.H. Treitel, Remedies for Breach of Contract (1988), p. 373 (asserting that cure
cannot be invoked after the expiry of the Article 47 period but noting that a seller,
by offering to cure, may preempt a buyer minded to issue such a notice); B. Audit,
La Vente internationale de marchandises (1990), p. 129.
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breach.®’ Like a number of other speculations involving cure, this one
leads us up a blind alley.

Fundamental Breach. There yet remains the question whether the
commission by the seller of a fundamental breach, late delivery apart,
can be cured at all.”® If it cannot, cure would have very little room in
which to operate independently of the mitigation rule in Article 77.
This issue was discussed in the legislative process. Honnold notes the
“widespread agreement” among delegates at the 1980 diplomatic con-
ference that whether a breach should be regarded as fundamental at all
ought to depend upon the seller’s offer to cure.”! Superficially, this re-
sponse meets the objection that contractual avoidance, a self-executing
remedy,”? must take effect from the time of the buyer’s declaration, so
that there is no subsisting contract when the seller later attempts to in-
voke his right to cure under the CISG.” Article 81 states that “[a]void-
ance of the contract releases both parties from their obligations under
it...”. The seller cannot have a right to cure if the buyer is under no cor-
responding duty to accept a cure. Nevertheless, this solution comes at
the expense of certainty. A buyer, avoiding a contract for what appears
objectively to be a fundamental breach and without waiting for the
seller’s response, will find that the seller, by the simple expedient of of-
fering a cure, deprives the buyer’s action of its effect as an avoidance of
the contract.”* The same undermining effect can be seen on Article 72,
which entitles a party to avoid a contract when, prior to the date of
performance, it is “clear” that the other will commit a fundamental

breach.

69. An earlier version of what became Article 48(1) (Article 44(1)) deprived a seller of
the right to cure when the delay in effecting cure amounted to a fundamental
breach. See the Secretariat Commentary on the 1978 Draft Convention (Document
A/Conf.97/5), in ]. Honnold, Documentary History of the Uniform Law for Inter-
national Sales (1980), p.430.

70. See the First Committee Deliberations on the 1978 Draft Convention, in J. Hon-
nold, Documentary History of the Uniform Law for International Sales (1980),
pp-562-65.

71. Uniform Law for International Sales (2nd ed 1991), p. 375.

72. Article 49: “The buyer may declare the contract avoided...”.

73. But see Will, in C.M. Bianca and M.]. Bonell, Commentary on the International
Sales Law (1987), p. 357, who argues that this approach would take away from the
buyer the right to demand under Article 46(2) the delivery of substitute goods.

74. B. Audit, La Vente internationale de marchandises (1990), p. 130 (Article 48 provi-
sionally checks avoidance under Article 49).
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Consequently, a buyer seeking to avoid for fundamental breach or
anticipatory repudiation must first factor into the fundamental breach
test the likelihood of the seller effecting a cure. One method would be
for the buyer to take the initiative and invite the seller to cure, a proce-
dure not formally recognised in the text of Articles 37 and 48 but capa-
ble of making a contribution to the meaning of “unreasonable delay”.
A difficult question to answer would be whether the buyer could rea-
sonably form the view, in advance of the seller’s response, that a cure
will not be forthcoming and avoid the contract before waiting for the
seller to offer a cure. A buyer might wish to do this if faced with an al-
ternative contractual opportunity that will not remain if the seller is to
be given time to formulate a cure or if seeking to take advantage of a
falling market. Yet it is unlikely that a court or arbitrator would permit
the seller to be deprived of the right to cure in this way.”

A final observation on fundamental breach is that the subordination
of the buyer’s right of avoidance to the seller’s right to cure is, suppos-
edly, expressed in connecting language between Articles 48 and 49.7°
The seller’s right to cure is stated to be subject to Article 49. This is
most odd if Article 48 is truly the dominant provision. The qualifying
language should have been in Article 49 stating that the buyer’s right of
avoidance was subject to the seller’s right to cure in Article 48. As mat-
ters now stand, it looks as though the seller’s right to cure cannot be in-
voked if the buyer avoids the contract under Article 49, which is pre-
cisely the opposite of what seems to have been intended.

Cure and Perfect Tender. Cure is a difficult subject and it is not made
any easier by the provisions in the CISG. The problems presented in

75. See Will, in C.M. Bianca and M.J. Bonell, Commentary on the International Sales
Law (1987), p. 349, who justifies his position on the ground that Article 77 requires
the buyer to “mitigate losses”. Support from Article 77 is, however, doubtful in so
far as that provision may be confined to cutting down a buyer’s claim for damages,
thus stopping short of a claim to avoid the contract. See A.H. Kritzer, Guide to
Practical Applications of the United Nations Convention on Contracts for the Inter-
national Sale of Goods (1989), pp. 495-96.

76. See J. Honnold, Uniform Law for International Sales (2nd ed 1991), p. 375. A much
more sceptical response, to the proposition that Article 48 overrides Article 49, is
given by Ziegel, “The Remedies Provisions in the Vienna Sales Convention: Some
Common Law Perspectives”, in N.M. Galston and H. Smit (eds), International
Sales: The United Nations Convention on Contracts for the Intemnational Sale of
Goods (1984), § 9.03. For a bald statement that avoidance under Article 49 prevents
a seller from effecting a cure, see F. Enderlein and D. Maskow, International Sales

Law (1992), p. 185.
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Articles 37 and 48, particularly the latter, are compounded by Article
46, designed to introduce a form of specific performance. It was stated
above that the initiative for cure lay with the seller and that a buyer
could not use cure as a lever to extract from the seller conforming per-
formance under threat of avoidance, in circumstances where the seller’s
performance fell short of a fundamental breach. Before looking at Arti-
cle 46, it is worth weighing that proposition by reference to the buyer’s
duty to take delivery. Suppose that the buyer examines the goods when
the seller tenders delivery of them and observes a failure of the goods
to conform to the quality and fitness standard laid down by Article 35.
This non-conformity, however, is not serious enough to amount to a
fundamental breach of contract by the seller. May the buyer turn to
Article 30 and assert that the seller has failed to deliver goods “as re-
quired by the contract and this Convention”, with the consequence
that a necessary precondition to the buyer’s own duty under Article 60
to take delivery has not occurred? The buyer would not as such be de-
claring the contract avoided but would simply be refraining from co-
operating with the seller in allowing the latter to make delivery. Even-
tually, however, the seller’s failure to comply with the duty of delivery
would permit the buyer to conclude that a fundamental breach had
arisen out of the delay, with the result that the buyer could avoid the
contract.

If this argument were successful, it would introduce, at the time of
tender only (and not after delivery has taken place), the strict attitude
to quality performance laid down in common law systems. It would
also permit the buyer to demand cure up to the contractual standard
required of the goods under Article 35. If a buyer were minded to take
this view, the opportunity to do so would not often arise in interna-
tional sales. Agents, such as carriers, are commonly employed to take
delivery of the goods on the buyer’s behalf’” with the consequence that
the buyer examines the goods only after they have been surrendered by
the carrier at the buyer’s premises. It would then be too late for a buyer
to take a point that could only have been made earlier on tender. As-
suming, however, that such a right on the part of the buyer does exist,
it might be argued that it amounts to a suspension of the buyer’s own
performance pending full performance by the seller. Now, Article 71
deals with the general right to suspend performance. It states that the

77. See Article 31(1), treating delivery as occurring on the handing over of the goods to
the first carrier for transmission to the buyer.
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right arises where “the other party will not perform a substantial part
of his obligations”. If Article 71 is applicable at the point of tender, a
failure by the seller to conform to Article 35 in a minor respect may
not be enough to justify suspension. But a failure falling short of a fun-
damental breach may nevertheless be “substantial” enough to justify
suspension. Article 71(3) contemplates the case of a suspension occur-
ring before the goods are dispatched, which argues for its application
to the behaviour of the buyer refusing to accept the seller’s tender. This
same provision also deprives the buyer of the right to suspend per-
formance where the seller provides adequate assurance of due perform-
ance. Assuming again the applicability of Article 71, it is arguable that
adequate assurance is provided by a seller offering to cure the defective
tender of goods. A court reluctant to allow the standard of perform-
ance to be set at the strict English level when the goods are tendered
may be satisfied by the compromise solution of applying Article 71 in
the way herein stated.

Specific Performance. It remains to consider what effect Article 46
may have on the availability of cure. This provision states that the buy-
er “may require performance by the seller of his obligations”. It goes
on to exclude that right to the extent that a buyer is seeking replace-
ment goods when those delivered are non-conforming but do not in-
fringe the fundamental breach standard. The buyer’s right to require
repair appears more extensive, but is not unlimited: it may not be in-
voked if it would be unreasonable in the circumstances. There is noth-
ing in Article 46 that would allow a buyer to wield the threat of con-
tractual avoidance in order to compel cooperation by the seller, though
in some cases the deficiency in the goods will be serious enough to
amount to a fundamental breach, with a consequent avoidance of the
contract by the buyer unless the seller effects a cure.

Atrticle 46 is seen as one of a number of provisions dealing with spe-
cific performance, of which Article 28 requires a particular mention. It
frees domestic courts from any obligation to enter a judgment for spe-
cific performance in response to a party requiring performance from
the other. A common law country would therefore not be bound to
compel a seller to substitute or repair non-conforming goods upon the
buyer’s demand since in such cases, rare exceptions apart, specific per-
formance would not be given in a domestic case. A common law court,
however, might be inspired by the CISG to free the remedy of specific
performance from existing limitations. Furthermore, assuming that
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one day the United Kingdom will accede to the CISG, a French or
German court seised of a contract governed by English law but falling
within the CISG should not feel bound to observe the same scruples as
English courts towards specific performance. In any case, specific per-
formance, as a matter of remedies, should be left to the law of the fo-
rum.

Conclusion. The attitude of the English Law Commission in declining
to recommend the introduction of cure by statute into commercial
sales, on the grounds of its complexity, begins to look a more reasona-
ble response once the potential difficulties of cure in the CISG are eval-
uated. There is something, nevertheless, troubling about formal legal
rules that do not accord with business reality. If cure takes place so reg-
ularly in informal commercial dealings, should it not therefore follow
that it be accorded due recognition in law? One response to this criti-
cism is to say that contracting parties commonly settle their differences
in ways other than those that an application of the law would produce.
It is common for business expediency and long-term interest to stop
short of enforcing legal rights in their totality. The existence of cure as
a commonplace response to practical problems does not therefore in it-
self yield a case for law reform. Another response is to say that, if cure
is given by legislation a defined expression, this may impede commer-
cial parties in the informal settlement of their disputes by curative
means. It is more likely, however, that informal cure will take place be-
fore the lawyers become embroiled in commercial disputes and that
merchants are unlikely to have their eyes on legal texts when tuming
their attention to practical matters.

It will probably be a very long time indeed before case law on the
CISG gives detailed expression to its provisions on cure, if it happens
at all. There is always uncertainty during the time taken for new law to
settle down. This uncertainty is compounded when the new law is as
complex as cure. Litigation is likely to centre on two areas: whether the
cure effected by the seller was adequate in the circumstances; and
whether the buyer acted wrongfully in denying to the seller an oppor-
tunity to cure. In the former case, cure will simply be an incidental as-
pect of the buyer’s damages claim under Article 74. Article 48 has been
invoked by a German court to justify the award of damages for the
cost to the buyer of installing goods substituted by the seller for the
original contract goods. A better approach, however, would be to treat
the seller’s imperfect cure as aggravating the breach caused when defec-
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tive goods were first delivered, so that the governing text for the award
of damages is Article 74 rather than Article 48.”® Cure will plainly play
a more contested role in the case of the buyer who refuses to accept the
offer of a cure. Given the dominant values of the CISG, the introduc-
tion of cure was inevitable. Cure has also been a feature of American
sales law for over 40 years. Nevertheless, the fact that cure has now
been accepted in the United States, and has been found not to cause
undue difficulties in practice, is not of itself a reason to assume that the
same will be true of its transplanted equivalent in the CISG. We can
look forward to an interesting and uncertain future.

78. CLOUT (Case Law on Uncitral Texts) case no.125.
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Contract and the idea of codification in
the principles of European contract law

Professor Carlo Castronovo, Universita cattolica del S. Cuore,
Milano

I.  The need for a code of contracts and obligations: from a
narrow to a wider perspective

The common core of European contract law!. This could be the syn-
thetic definition of the Principles of European Contract Law (PECL).
Obviously the core of this common core is the idea of contract. To find
this idea is the first step in introducing and interpreting the Principles,
therefore I consider it interesting to identify this idea, as it comes out
from the articles constituting the PECL.

Before starting with this, it is necessary to illustrate the ‘philosophy’
inspiring the Commission of European contract law, whose President
Ole Lando we honour by these Essays. The fundamental goal the
Commission assigned to itself was that of creating a body of uniform
rules to be applied to contracts and obligations all over Europe for the
transactions of a single market?. Indeed, the only way to a really uni-
fied market was and is that of having a common set of rules in order to
overcome the traditional barriers of each national legal order having a

1. The expression is current by now: cf. Principles of European Contract Law, pre-
pared by the Commission on European Contract Law, edited by Ole Lando and
Hugh Beale, Dordrecht-Boston-London 1995, p. XVI; already O. LANDO, Prin-
cples of European Contract Law. An Alternative or a Precursor of European Legis-
lation, in Rabels Zeitschr. 1992, p. 264 ss.; More recently, R. ZIMMERMANN,
Konturen eines Europiischen Vertragsrechts, in Juristenz. 1995, p. 479; O.
LANDO, Principles of European Contract Law. A First Step towards a European
civil Code?, in Rev. dr. aff. int. 1997, p. 189 £., 195. What we do now is to introduce
it as the proper definition of the Principles.

2. U. DROBNIG, Ein Vertragsrecht fiir Europa, in Festschr. f. E. Steindorff, Berlin-
New York 1990, p. 1141 ss.; Principles, cit., p. XV.; LANDO, Principles, p. 264 {.
On a wider level, see also E. STEINDORFF, EG-Vertrag und Privatrecht, Baden
Baden 1996.
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distinct and disparate regulation on the subject. This general assump-
tion proved to be the right one, as the introduction of the so to say Eu-
ropean legislation by the directives more and more has shown the ne-
cessity of a common basis of general rules, in the context of which only
the rules generated by the directives could achieve in all law systems of
the Member States the same regulation®. With respect to this legal writ-
ers have pointed out how problematic was the assumption of a uniform
legislation as a result of implementation of the directives once the rules
by this way introduced in the national legal systems necessarily react in
a different way according to the various contexts afforded by these. On
the other hand “the national systems of private law are losing their effi-
ciency and usefulness, as special statutes enacted for the transposition
of directives destroy the coherence of general principles™.The preced-
ing arguments can be seen as sufficient enough to justify the need for a
‘code’ of contracts and obligations. But at this point one can hardly say
that the problem is solved. The difficulties to overcome stem at least
from two different points. One is the theoretical possibility of apply-
ing the idea of code to our matter.’ The second is the real capacity of
European regulative structure (the Rome Treaty as modified in Maas-
tricht) to allow and support such a project®.

As to the first question one can recall that continental European tra-
dition originally identifies a code, a civil code, as a system of rules re-
garding all kinds of relationships governed by the logic of private law.
This is not the case of our Principles, only dedicated to contracts and
obligations. But as far as we have been approaching to the present time,
the idea of code has proved to be adaptable to smaller and particular-
ized dimensions, whose first examples since the same nineteenth centu-

3. As L. MENGONI, L’Europa dei codici o un codice per I’Europa, Centro studi e
ricerche di dir. comp. e straniero, Roma 1993, p. 3 s., argues, “mano a mano che
nelle materie oggetto di interventi comunitari di armonizzazione si sperimenter-
anno difformita di trattamento imputabili alla mancanza di un contesto normativo
omogeneo...diventera piul pressante il problema dell’unificazione dei principi gener-
ali del diritto delle obbligazioni”.

4. ].BASEDOW, A Common Contract Law for the Common Market, in 33 Common
Market L. Rev. (1996), p. 1178.

5. To the more general question about a true civil code for Europe are dedicated the
essays in Towards a European Civil Code (Hartkamp, Hesselink, Hondius, du Per-
ron, Vranken eds.), Dordrecht 1994.

6. As to this point evidently we are in this situation: “gibt es keine vertragliche Bes-
timmung, die die Europiische Union zur Privatrechtsvereinheitlichung ermichtigt,
was aber...unerlifilich ist” (M. BANGEMANN, Privatrechtsangleichung in der
Europdischen Union, in Zeitschr. f. Eur. Privatrecht 1994, p. 378).
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ry, the age of codification par excellence, were the various commercial
codes. Nearer to the field which the PECL refer to has to be mentioned
the Project of a code of obligations and contracts published in 1928 by a
french-italian commission, that can be considered the first meaningful
attempt in Europe to have a uniform legislation on the subject across
the Alps.

As Luigi Mengoni’ and Denis Tallon® among others have pointed
out, the idea of code has become much less engaging as it was in nine-
teenth century: one could say that this idea too has to cope with the re-
ality in which it has to come true and operate. Now it is sufficiently
clear that these are not the days in which it can be possible to give Eu-
rope a code in the traditional meaning’, as the most exhaustive statute
for private individuals, but it has to be similarly clear that general rules
on contracts and obligations, although represent only a part of a code
in traditional sense, must have the same character of generality we are
prepared to impute to this.'°

So, for instance, one can say that, through the directives e.g. on de-
fective products or on unfair contract terms we have uniform rules in
the relevant fields. But this still doesn’t amount to a very common law
of a unified Europe even in these specifical subjects, since we are lack-
ing in rules on contracts and obligations in order to give a context to
these so to say islands of legislative intervention. From this point of
view this could be the function of the PECL.

As to the second question the answer again appears not to be so sim-
ple because at the outset the EEC seems to have been conceived as re-
ferred to professionals operating in their economic context. One can
think of these as referred to by rules relating to competition, as indeed
reads the title of section I, ch. I, tit. V, Part III of the Treaty, specifically
directed to enterprises (arts. 85 ff.). Similarly does art. 100, in speaking
of creation and functioning of common market through the enactment
of rules envisaging the approximation of national laws. The rules just
mentioned reflect what we can call the primordial attitude of the Euro-

7. L’Europa dei codici, cit., p. 2.

8. Codification and Consolidation of the Law at the Present Time, in 14 Israel L. Rev.
(1979), p. 3.

9. Even though the European Parliament by a resolution of 26 may 1989, in Off. J.
Eur. comm. 1989 NC 158/400 and a resolution of 6 May 1994, in Off. J. Eur.
Comm. 1994, NC 205/518 has affirmed the intention of working on a European
common code of private law.

10. This point has been worked out in C. CASTRONOVO, I “Principi di diritto
europeo dei contratti” e ‘Il’idea di codice, in Riv. dir. comm. 1995, I, p. 21 ff.
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pean Economic Community. In the meantime this one has become the
European Union, in which the original ‘economic’ qualification has
been omitted with the implication that the aims and goals of the Union
are more general. Indeed the Treaty of the Union doesn’t talk any more
only about firms but also about consumers, as Tit. XI of third Part
does as well as art. 100 A., para. 3. This new attitude of the European
Union, no more limited to commercial competition and to the so to
say external regulation of commercial activities has already been pre-
ceded at the level of substantive legislation in all those occasions in
which the directives of the European community have provided regu-
lation of economic competition in a common market by protecting
consumers. In this sense the last outstanding example is the directive
on unfair contract terms.

Still with this important change, the room for a body of general rules
on contracts and obligations if anything appears to be narrow: two sin-
gular status, as those of merchant and consumer, do not make a general
one. In particular the logic of consumer protection seems to be very
different if not contrary to the idea of general rules on contract as the
Principles want to be. The consumer as a special category of people is
expression of a singular, though today very important, status, whereas
at least by tradition the codes refer to the man without qualities if we
can borrow this famous expression. So the adoption of particular rules,
related to specific categories of persons appears opposite to the attitude
to general rules proper to the Principles. The same can be said about
firms and merchants when the rules are not to be a sort of commercial
code but something less limited.

Something important though has happened with the institution, in
the second Part of the EU Treaty, of the citizenship of the Union.This
appears to be conceived in terms of public law or, still less, as a kind of
political declaration of intent. In any case at the same time it indicates a
perspective in which the most important beneficiary of the Union itself
is the individual, the solving of whose problems appears to be the final
goal of the reformulated European institutions. This novelty leads to
the assumption that the need of general rules as previously indicated
can be satisfied by something corresponding to a civil code starting by
contracts and obligations. To this extent the possibilities of a true civil
codification prove to be enlarged with respect to the origins of the Eu-
ropean Community, whose first Treaty (the Rome Treaty) only con-
cerned with the enterprise regulation could afford if any something
similar to a commercial code. At the same time it has been becoming
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increasingly important the gradual discovery that rules enacted by di-
rectives, although regarding singular aspects of reality and relation-
ships, immediately recall and imply other (more general) rules with
which they are to be composed in a system.!!

2. The parallel adventure of the Lando Commission

Something parallel has been going on with the European Commission
on contract law: it started with the purpose of providing general rules
on commercial contracts, something like a commercial code or the Un-
idroit Principles and in these terms something different from the civil
law codification of general private law on the subject of the law of con-
tracts and obligations. In the progress of work the necessity of indicat-
ing how a contract comes to existence, how it has to be interpreted as
well as the requirements of validity on the one hand; of ruling about
performance and non-performance, damages etc. on the other hand got
the result of a regulation applicable also to non professionals. At the
same time, to the extent that the European Community legislation has
become a setting of rules on consumer protection, the Principles had to
take into account this evolution, providing for some rule which was no
more only a corollary of the original idea of regulation for profession-
ally equals and then for equals tout court but could afford the frame
also for a differentiating legal treatment.

This last way of proceding could appear not conform to the tradi-
tional idea of general rules, which per definitionem must be not partic-
ularized to single status. But this is just an example of the historical ad-
aptation of the codification idea as said above.

In the same field of contract law the Italian civil code of 1942 had al-
ready to take into account this necessity, providing rules on general
conditions for protection of the weaker party. Especially significant in
this scope is art. 1367, first in the codification history contemplating
the contra proferentem rule, according to which a clause in general
conditions has to be interpreted in favour of the adherent party when
there is doubt about its meaning. The same inspiration affects art. 1342,
in case of conflict between a written general condition and a clause in-

11. “A backbone of common principles should be created which will provide the neces-
sary environment for the unified and harmonized law” (LANDO, Principles, An
Alternative, cit., p. 265).
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dividually negotiated providing the prevailing of the latter over the
former. Finally the most significant rule on this subject, art. 1341, pro-
vides in the first paragraph that general conditions can only be part of
the contract if the adherent party has known or had the possibility to
know them. In the second paragraph art. 1341 provides the treatment
of unfair contract terms. The way chosen by the Italian legislator ap-
pears nowadays not very fashionable because the control of unfair
terms is based only on formal requirements: any clause can have effect
by only being specifically approved in writing. But the question
doesn’t relate to this for the moment.

In our perspective the mention of what the Italian legislator did in
1942 is useful to explain why, contrary to what normally happens with
the rules stemming from directives, the new rules on unfair contract
terms, having been preceded by arts. 1341, 1342 and 1367, similarly
have been introduced in the Italian civil code in a special section. This
confirms on a more general level that in some measure even the national
codes have to make a compromise between the traditional idea which
identifies codification with only general rules for individuals equally
protected by the law, for the man without qualities, and the necessity of
putting on the head of legislation, as a code is, some rules particularly
dedicated to qualified individuals as consumers or merchants are.

To which extent this compromise is to be done is difficult to say
once and for all. But according to the case of consumers one can con-
clude on the theoretical level that while codification meant at its origin
the refusal of many status for the juridical subject and the foundation
of the unity of this, now that the unity is broken the codes cannot ig-
nore this all along the line. On the other hand a code cannot become a
big statute of status rules without becoming a contradiction in itself. It
needs then to be justified the case in which it takes into account partic-
ular qualifications of persons. As to this it seems fairly plausible that
qualities of man become remarkable from the point of view of a code
or of something which is modelled in the same way to the extent that
they are remarkable at the quantitative level. The more this level be-
comes high, more easily one can speak of a guasi-generality in fact that
makes acceptable the insertion of the relevant rules. This happened for
merchants at the very outset of codification, when they deserved quite
a code separate from the civil code. This happens today when the con-
sumer, when not addressee of a code on his own, gets into what is to be
a general code or something similar, breaking in the measure historical-
ly required the egalitarian logic of traditional codes'?.
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The PECL are a concrete demonstration of this model: they have
provided general rules on contract to be applied to general (not quali-
fied) persons, at the same time dedicating special rules to relationships
between merchants and to those between merchants and consumers. It
is possible to verify this by illustrating some of the rules adopted by
the European Commission on Contract Law. By this way we can dis-
cover the idea of contract underlying the Principles.

3. The rules on Formation and the idea of contract. General
rules and professionals contracts

One can start by the first article on Formation of contract, the reporter
of which was just Professor Lando. Art. 2:101 provides at para. 1 that
“a contract is concluded if (a) the parties intended to be legally bound,
and (b) they reach a sufficient agreement, without any further require-
ment”. The first comment could be: plain freedom of contract, espe-
cially emphasized by the end of the provision: ‘without any further re-
quirement’, put to signify the refusal of cause or consideration as oblig-
atory requirements for the validity of contract'®. Art. 2.102 completes
this which is a definition of contract through the description of forma-
tion, clarifying that “The intention ... to be legally bound is to be deter-
mined from the party’s declarations as they were reasonably under-
stood by the other party”. No mere intention, then, but the declared
intention, the declaration being the only means by which each party
can understand what the other shows to want.

Classic contract law, one could say. But something can be added.
First of all, if a definition is to be supplied, this can only grasp the es-
sential basis of a phenomenon, which in tum can be seen as the point of
departure making sure the possibility of arranging itself on the way. So
the idea of contract stemming from art. 2:101. para. 1 is to be adjusted

12. It seems that nowadays inside the codes themselves can coexist to a certain extent
the two tendencies. E WIEACKER, Das biirgerliche Recht im Wandel der Gesells-
chaftsordnungen, in Industriegesellschaft und Privatrechtsordnung, Franfurt a. M.
1974, p. 42 f., considers proper to contemporary societies: “einmal eine Tendenz zur
Typisierung der wirtschaftliche und rechtlichen Abliufe; andrerseits die Tendenz
zur Differenzierung und Anpassung des Verhaltens an die Besonderheiten der
Lage”.

13. The same choice has been made by the UNIDROIT Principles of international com-
mercial contracts, Rome 1994, although the corresponding rule, art. 3.2, is dictated
on the subject of validity.
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according to the other features singled out by the rest of the rules. Sec-
ondly, in order to confirm that this is the attitude taken by the Princi-
ples, it must be noticed that what we have reported is not a formal def-
inition, but the indication of the elements necessary to conclude a con-
tract. This means that Principles did not want to take the risk of a
proper definition, just because this must be drawn from the rules in the
whole rather than be furnished at the very outset, when all is to be ver-
ified on the merits of the rules.

What results from para. 1 is the most easily occurring model of con-
tract, consequently settled as the general one: which is as to say that it
can be modified in particular situations where another model can oc-
cur. One can think of a contract whose content is to be found in gener
al conditions, regarding to which what constitutes the sufficient agree-
ment required by art. 2:101, para. 1, (b) - i.e. what is strictly necessary
in order to talk of an agreement, as art. 2:103, para. 1 clarifies — is deter-
mined in a way different from that proper to contracts concluded
trough offer and acceptance. This can be seen as the reason why imme-
diately after art. 2:104 provides about contracts with not individually
negotiated terms: (1) “Contract terms which have not been individual-
ly negotiated may be invoked against a party who did not know of
them only if the party invoking them took reasonable steps to bring
them to the other party’s attention before or when the contract was
concluded”. The rule in part is conform to the model already proved
by art. 1341, para. 1 of the Italian civil code, with confirmation of the
idea that a codification work nowadays cannot escape the necessity of
having some rules less general than those applicable to anyone in any
case and that this happens whenever the so to say particular rule has at-
tained at quantitative level a so high degree of perspective application
that makes it similar to a general one.

But the rule of Principles (art. 2:104) deserves some more attention
because it represents in the best way the point of intersection between
the role proper to a body of general rules on contracts and the peculiar-
ity of such rules when they are embodied in a text regarding the law of
contract in today’s Europe. Indeed unlike art. 1341 of the Italian civil
code, art. 2:104 PECL doesn’t refer properly and directly to general
conditions but to not individually negotiated terms, which is a more
general category, although in fact normally there is coincidence of
both, as it is taken by the directive 93/13 mentioning at art. 3.2 that the
phenomenon happens “particularly in the context of a pre-formulated
standard contract”. No doubt that in referring to not individually ne-
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gotiated terms the European Commission on contract law has fol-
lowed the example of directive 93/13 on unfair contract terms. But the
model is adapted to a more general level. The directive concerns con-
tracts concluded with a consumer by a professional seller or supplier,
whereas art. 2:104 PECL does not take this peculiarity. The same must
be said about art. 4:110, regulating unfair contract terms not individu-
ally negotiated and providing the avoidability of such terms “if, con-
trary to the requirements of good faith, (they) cause a significant im-
balance in the parties’ rights and obligations arising under the con-
tract”. Again the model of directive 93/13 is followed in the wording
itself, although technically there is a difference between being avoida-
ble and not being binding as art. 6 of the directive provides; still the
level of generality is different because the application of the rule
doesn’t presuppose a relationship between a professional supplier and
a consumer. Similarly it must be said about art. 5:103 encompassing the
contra proferentem rule.

The result is that these rules can be applied to all contracts whose
terms be not individually negotiated, in particular to commercial con-
tracts as well as to contracts whose parties are not professionals. The
further implication is that rules originally conceived as status rules,
through the Principles become true general rules in the sense of codifi-
cation but with the peculiarity that the terms of contract are pre-for-
mulated. By this way the PECL prove to conceive themselves as the
point of reference of the whole law of contracts'* already regulated by
various and not always consistent European texts, with a relationship
with these akin to that observable between national codes and special
statutes in the particular law systems.

Something different is to be said for the case in which general condi-
tions are considered per se as happens in art. 2:209, dedicated to con-
flicting general conditions. Here we have a rule properly formulated for
merchants. No other persons indeed can “formulate in advance for an
indefinite number of contracts of a certain nature” contract terms
which consequently are to be defined ‘general conditions’ as the same
article at para. 3 takes care of saying. The rule derives from the experi-
ence of commercial transactions and from the so called ‘battle of
forms’. The substantive rule the article adopts is that both “general

14. “The Principles do not intend to apply exclusively to international transactions.
The articles provided are general principles of contract law” (LANDO, Principles,
A First Step cit., p. 196).
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conditions form part of the contract to the extent that they are common
in substance”. Clearly the last formula with its smoothness gives up the
strict coincidence between offer and acceptance claimed by the classical
idea of contract as agreement. Indeed theoretically consent and agree-
ment imply a complete adherence of two intentions with the result of a
unique intent participated by the parties. That two declarations being
common in substance can give rise to a contract implies on the contra-
ry that a contract comes to existence although they not be completely
coincident.

The formula, at the same time indicates the limits of this possibility
of difference. But this transforms a question of pure verification of
identity into one of evaluation about what can be seen as substantial or
not which has to be common in two texts of general conditions. In
these terms the agreement itself is no more the result of a in idem placi-
tum consensus but function of the interpretation about what is to be
considered essential or not according to the intention of the parties.
One could see in this a disinhibited idea of contract by which not the
parties, whose consent the law takes into account, but the law itself
makes contracts, dictating the criteria of existence of contract outside a
true common intention: this one, taken seriously, would lead indeed to
an outcome completely different from that envisaged by the rule. This
result could appear in particular a corollary of being art. 2:209 specifi-
cally provided for commercial parties, finding a confirmation in the
UNIDROIT Principles, whose art. 2.22 entails a similar rule on battle
of forms: those by UNIDROIT are indeed Principles of international
commercial contracts. The implication, though, is not definitely true
because in the PECL it is possible to find some other rule not specifi-
cally regarding professional relationships and in spite of that character-
ized by an attitude which can be said to be similar.

This is the case of art. 2:208 PECL regulating in general, without ref-
erence to professionals, the modified acceptance, something which in
the wording itself could appear contradictory. Acceptance as adherence
to other’s intention cannot be at the same time modification or at least
attempt of modification. On the contrary, art. 2:208, para. 1 provides
that “a reply by the offeree which states or implies additional or differ-
ent terms ...is a rejection and a new offer (only if they) materially alter
the terms of the offer”. So in case they “do not materially alter the
terms of the offer, the additional or different terms become part of the
contract” (para. 2), unless the offeror makes clear his intention against
additional or different terms (para. 3).

118



Contract and the idea of codification

Solutions like those adopted in arts. 2:208 and 2:209 are typical for-
mulae of weak law, as we have called this in Italy, intending a law no
more able to impose precise and sharp lines to facts in order to fix once
and for all definite law effects. It is clear indeed that if the feautures of
facts as described by rules are not precise since the outset, the conse-
quences in law remain uncertain until a concrete definition is given by
the one authorized by the law itself to add what is needed in the still
unclear or incomplete rule. This is true whether one intends the con-
cept of terms materially altering the offer stricto sensu or on the contra-
ry in a very large one. The choice against the mirror image rule creates
an interval between the conclusion of the contract and the moment at
which it becomes certain that it has been concluded and the parties are
legally bound.

What is sensible from our point of view is that rules like art. 2:208
regard not exclusively professionals; they are dictated for the forma-
tion of contract and moreover for contract in general and so are appli-
cable to all kind of people without any status qualification. This makes
the difference from the UNIDROIT Principles, devoted, as it is well
known, only to commercial contracts'®, although having the PECL
and the UNIDROIT Principles elaborated fast at the same time, and
the identity of many members of the two groups, came to the effect of
many rules being identical in substance. Of course some more or less
significant difference can be noticed on the merits. So as to art. 2:208
PECL, it can be pointed out that it is quite sharper than the corre-
sponding rule, art. 2.11, of UNIDROIT. Whereas the latter starts by
saying that “a reply to an offer which purports to be an acceptance but
contains additions, limitations or other modifications is a rejection of
the offer and costitutes a counter-offer”, with a confirmation in princi-
ple of the traditional rule that divergence in what intends to be an ac-
ceptance is a new offer (so e.g. art. 1326, 5 Italian c.c.'®), art. 2:208
PECL as matter of principle affirms at the outset the idea that only

15. Although with M.J. BONELL, An International Restatement of Contracts Law,
Irvington, N.Y. 1994, p. 32, it must be noticed that as to the UNIDROIT Principles
“the restriction to ‘commercial’ contracts ... is not intended to take over the distinc-
tion traditionally made in some legal systems between ‘civil’ and ‘commercial’ par-
ties and/or transactions ... The idea is rather that of excluding from the scope of
UNIDROIT Principles the so-called ‘consumer transactions”.”

16. Still corresponding to the main idea on the point of the Italian courts and authors
(see A: BELLELLI, 1! principio de conformita tra porposta e accettazione, Padova
1992, pp. 29 ff., 112).
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terms materially altering those of the offer amount to “a rejection and a
new offer”.

Following the original inspiration of the PECL, notwithstanding
what has been becoming the more general scope of them, still some
rule continues to be referred exclusively to professionals. Art. 2:210,
whose heading sounds Professional’s written confirmation, is dedicated
to contract concluded by professionals: if it is not embodied in a final
document and one of the parties “without delay sends the other a writ-
ing which purports to be a confirmation of the contract but which con-
tains additional or different terms, such terms will become part of the
contract unless (a) the terms materially alter the terms of the contract
or (b) the recipient objects to them without delay”. The rule sounds,
even in the wording, like art. 2:208 on modified acceptance; whereas
the last one is a general rule, art.2:210 regards only professionals.

Other rules can be deemed to be conceived with reference to profes-
sionals although formulated as general rules: it is the case of art. 2:302
on breach of confidentiality and art. 2:105 on merger clause. The objec-
tive result of a similar model of rules is that although having in mind
the merchants, the PECL by more general rules displace a regulation
originally flourished for status people into a text for people without
qualities. In these terms the difference between UNIDROIT Princi-
ples and the PECL is that between a commercial and a civil codifica-
tion. As happened in other historical situations, principles earlier
adopted in commercial law become at the end principles of all private
law. Exemplaries in this sense are the Swiss code of obligations and the
Italian civil code, followed recently by the Dutch civil code of 1992V,
compounding in a unique regulation professionals and not, commer-
cial and civil rules.

4. The PECL and the consumer

But in the meanwhile that of consumer has become the most general
among the other status, claiming to a particular regulation like that the
merchants have had since some centuries before so that one could ob-
serve that if the Principles take into account professionals as addressees

17. Cfr. E. HONDIUS, Das neue niederlindische Zivilgesetzbuch, in (191) Arch. f. d.
civ. Pr. 1991, p. 378 ff; A. HARTKAMP, Das neue niederlindische Biirgerliche Ges-
etzbuch aus europdischer Sicht, in Rabels Zeitschr. 1993 (57), p. 664 ff.
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of particular rules, in the same way this has to happen for consumers.
Moreover, having said before that the need for a general regulation of
contracts and obligations is peculiarly generated inter alia by the nu-
merous directives envisaging the protection of consumers, it would be
necessary that the PECL indicate a kind of connection with all this
stuff of rules giving them the necessary coordination just by providing
some general principle.

Perhaps something more about consumers could have been provid-
ed by the Principles. I think, e.g., of the first article on Formation, art.
2:101, whose para. 2 provides “These Principles do not require a con-
tract to be concluded or evidenced in writing”, setting down the prin-
ciple of freedom of form which in many instances the directives legisla-
tion has overcome through the principle of written form just in order
to protect consumers'®, Apart from this the Principles, as already said,
have taken into account the consumer and his protection in the above
mentioned rules about not individually negotiated terms which, al-
though not expressly limited to consumer contracts, have been intro-
duced in the Principles having in mind just consumer protection.

But once this said, one must add that if the Principles are not to be
only rules on merchants, they are for the same reason not to be rules
on consumers only. Indeed it has been suggested that if the Principles
want to have some chance of succeeding, they must choose consumer
protection as a field in which, European directives having shown the
Community trend on this subject, a European codification could be
more easily accepted'®. In my opinion this would be the failure of the
project regarding the Principles. The question was and still is whether a
sort of European codification is needed or not, at least whether it is
suitable or not. One can answer negatively on this. But if the answer is
positive, to limit the legislative intervention to the consumer would be
inconsistent. The point of departure for a body of rules like the PECL,
we must recall it, was the need of a corpus of general and coherent rules
for regulative texts which, like the European directives, are per defini-
tionem sectorial and incomplete. On the other hand substantive rules
regarding contract and obligation, validity and performance, interpre-
tation and non-performance make sense just in order to escape national

18. See e.g. the directives on Consumer credit, n. 87/102 and on Package tours, n. 90/
314.

19. This idea was submitted by prof. P. Schlechtriem in a seminar on the Principles of
European contracts law held in Florence on May 10th 1997 at the Institute of com-
parative Law.
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rules to which otherwise one gets in, with the result of many legal or-
ders with different concepts and more or less divergent rules.

A consumer code can make sense only with a civil code which it re-
fers to like to a fund from where to draw concepts, meanings and fun-
damental effects: e.g. when a contract is concluded, does it need to be
in writing or not, how is it to be interpreted, which is the relationship
between content and effects and so on. If the codification is not able to
afford this, it risks to be only an amplification of a series of peculiari-
ties, a contradiction in itself. If, as we have seen, a new idea of code has
come to light, mediating between generality and peculiarities, a status
code only characterized in the latter sense ends up in a contradiction
on the theoretical and on the practical level. As to the first because, as
we all know, the idea of codification is at the same time the overcoming
of peculiarities of status. As to the second because only by mediating
between particular and general profiles a code can add something to
the otherwise sufficiently useful island-legislation. A true codification
creates a self-referential system, which on the contrary is not proper to
singular statutes although preoccupied of some generality (e.g., con-
sumer contracts or liability for services). If the objective is that of self-
reference in order to avoid a lot of references ( to the various national
legal systems), then a true code has to be enacted.

5.  Codification and counter-arguments

The PECL have no claims to being such a code, for as a matter of fact
various and serious are at the present time the difficulties?® even of
speaking of a European code, though only dedicated to contracts and
obligations. The PECL are a proposal, a serious attempt to indicate the
possible way of interpreting and to put into concrete form the idea of
code. They demonstrate that a common basis could be and has been
discovered indeed to make possible an encounter among different sys-
tems of civil law, common law and nordic law. Having in mind what
the Principles represent from this point of view nobody will be any
more able to say that the idea of codification is impracticable.

The PECL also are something which exists already, with an added
force of persuasion by comparison with a mere project. The meaning
of this is that they change the perspective for each observer, politician

20. They have been pointed out by MENGONI, L’Exropa dei codidi, cit.
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law practitioner or legal scholar. Whilst in a perspective of something
yet to be done the response can be skeptical about the concrete possi-
bility of modifying the legislative status guo, once the thing done, any-
body can easily see that even a rule new or external to his own tradi-
tion can be rational and useful and therefore acceptable. A solution
borrowed from one or another legal system, which could appear un-
usual and even strange from the point of view of a single national legal
system can sound very differently and also acceptable if the point of
view is that of a rule proposed to be adopted as a common one. Anoth-
er consideration to add is that some rule of the PECL which can appear
harsh and difficult to accept from a national point of view has already
appeared in texts of uniform law like, in particular, the Vienna Conven-
tion on international sale of goods of 11 april 1980. This seems to dem-
onstrate that in an international context it appears easier to introduce
rules which from the point of view of a single national law system still
can be considered alien or inopportune. In this perspective the great
contribution the Principles participate to provide is that of making us
understand that the question is no more one of giving up each national
legal tradition, rather that of formulating something which permits it
to continue with the portion of novelty necessary to cooperate with
other legal traditions worthy of being pursued for the same reasons.
Besides, if something is to be given up, it is a true tribute to an ancient
and new identity: the European one?..

The alternative to a European codification is that always put for-
ward to maintain the status quo. But the arguments can be easily re-
versed. The first one is just the difference among all national legal sys-
tems: to which one can answer that this is the reason why something
like a codification has to be done. On the other hand it is affirmed that
a common law of Europe already exists, although nowhere it is a set of
applied rules, so that it can only be said a virtual law?2. Of course the
law is not only ‘legislation’, but if the situation nowadays is that no
judge in whatsoever European member State has a truly common rule
to apply, then one could even say that what is only a common cultural
legal basis has not yet accomplished its real task, that of arriving to a
common set of rules. As to this it appears very odd to argue that a cod-
ification would signify a petrifaction or a freezing of the law in a time
which is so lively and subject to rapid changes. Had this been taken se-

21. DROBNIG, Vertragsrecht, cit., p. 1148.
22. H. KOTZ, Europaisches Vertragsrecht, Tiibingen 1996, p. VL.
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riously in any time a code has been made, there would be no codifica-
tion at all anywhere. It is the old argument that a codification may only
be thought of when the time arrives in which all is finally mature and
complete to be embodied in a sacred text. What is true is that waiting
for such a time is like waiting for Godot. It is the same attitude
Savigny? had in general with regard to the codification idea and in par-
ticular to the Code civil, happily already enacted when he did his criti-
cism. It is a recurring illusion of juridical science to conceive a code as a
monumentum aere perennius. This also explains the preoccupation
above mentioned about the petrifying of the law as a consequence of
codification, which implies the idea that, once made, a code imposes a
respect preventing any more change.

We said before that the concept of code itself has changed. Now we
can add that this attitude as to a code considered like a final point be-
longs to the ancient idea of code and codification supported by a dif-
ferent experience, that of a time more inclined to stability than that we
are used to. It must take much time to have a code, a good code, as the
last example of the Dutch civil code demonstrates. But this doesn’t
mean that once a code done legal science and judicature stop thinking,
leaving the law at the point where the legislator put it.

The very question then, is not that of waiting for a time of perfection
in which to begin the work, rather that of beginning it in the best way.
The Principles of European contract law are a clear example of this
commencement. At the same time surely they accelerate the formation
of that common set of conceptual tools necessary to make a true code
on contract and obligations without waiting for a really united Europe;
on the contrary, conceiving such a code like a decisive path to this re-
sult.

23. F. C. v. SAVIGNY, Vom Beruf unsrer Zeit fiir Gesetzgebung und Rechtswissen-
schaft, Heidelbeg 1814, pp. 25 ( where, in a way which reminds of Giambattista
Vico’s La Scienza nuova (especially on book IV, “about the evolution of nations”)
he talks of three ages of nations, no one of them being truly apt to the codification

task), 57 ff.
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Hvad mener de dog?
(Om lesning af EF-domstolens afgerelser)

Professor Ole Due, Kobenhavns Universitet

I.  Indledning

Nordiske jurister far i stadig sterre omfang brug for at studere EF-dom-
stolens retspraksis. Men de finder ofte denne domstols afgerelser van-
skelige at lzse. Det er der flere grunde til. En grund er naturligvis, at sel-
ve det retssystem, som afgerelserne vedrerer, pd vasentlige punkter ad-
skiller sig fra de nationale retssystemer, som disse jurister er vant til at ar-
bejde med. Men andre rsager kan findes i EF-domstolens kompetence, i
de regler og den praksis, den felger i sin procedure, og i de tolkningsme-
toder, den anvender. Det er disse andre drsager, jeg vil beskzftige mig
med i det folgende. I afsnit II vil jeg g& nzrmere ind pa de specielle for-
hold vedrerende Domstolen, som har indflydelse pad udformningen af
dens afgerelser. I afsnit III giver jeg nogle generelle anvisninger til brug
ved lasningen af disse afgorelser, og afsnit IV indeholder eksempler pa
domselementer, der kan forklares ud fra de specielle forhold, som omta-
les 1 afsnit II. Jeg advarer mod de misforstdelser, som disse elementer kan
give anledning til, men seger samtidigt at vise, at nogle af dem kan hjzlpe
leseren til at vurdere den pigzldende afgorelses vardi som przjudikat.

Jeg vil begrense mig til afgerelser fra EF-domstolen selv. I 1989 blev
der ganske vist oprettet en Ret 1 Forste Instans. Dens afgerelser er
imidlertid vasentligt lettere at lese for nordiske jurister. Dels ligner de
sagstyper, som denne ret behandler, i hojere grad dem, man kender fra
ordinzre nationale domstole. Dels har retten hidtil lagt vagt p3 at af-
fatte meget grundige domsprzmisser, der bl.a. indeholder en neje gen-
givelse af parternes argumenter og en omhyggelig stillingtagen til dem
- et forhold, som undertiden resulterer i meget lange domme, men til
gengzld letter dommenes forstdelse.

Jeg vil endvidere begrznse mig til afgorelser inden for EF-traktatens
omride. Kul- og Stdltraktaten og (i mindre omfang) Euratomtraktaten
har deres egne szregenheder, men deres betydning i det praktiske rets-
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liv er ringe bortset fra perioder, hvor en af disse sektorer befinder sig i
en akut krise.

Nir jeg bruger ordet “Domstolen”, sigter jeg derfor til EF-domsto-
len, ligesom jeg med ordet “Traktaten” alene tznker pd EF-traktaten.

II. Serlige forbold vedrarende domstolen, der har indflydelse
pa udformningen af dens afgorelser

A. Domstolens kompetence

Domstolen har jo - lige s3 lidt som de ovrige EF-institutioner — nogen
generel kompetence. Den kan kun behandle sager af en type, som trak-
tatens kompetencebestemmelser henlegger til Domstolen. Allerede en
gennemgang af disse bestemmelser viser, at Domstolen forst og frem-
mest beskaftiger sig med fortolkning af EF-reglerne og fastleggelse af
almindelige retsprincipper med henblik pé at sikre en ensartet anven-
delse af EF-retten i hele Fellesskabet. At Domstolen siledes — i mod-
sztning til de fleste nationale domstole — overvejende beskaftiger sig
med jus og ikke med faktum, gzlder 1 endnu hegjere grad efter oprettel-
sen af Retten i Forste Instans.

1. Direkte sogsmadl

De vigtigste sagstyper, der kan indbringes direkte for Domstolen eller
for Retten i Forste Instans, er sager om traktatkrenkelser, annullations-
og passivitetssggsmal og sager om erstatningskrav mod Fallesskabet.

a. Sager om traktatkrenkelser

Hvad enten en sidan sag indbringes af Kommissionen (Traktatens art.
169) eller — helt undtagelsesvist — af en anden medlemsstat (art. 170),
spiller faktum sjzldent nogen sterre rolle. Det samme gzlder tolknin-
gen af nationale bestemmelser. Sagens hovedspergsmal vil normalt ved-
rore omfanget af medlemsstaternes forpligtelser i henhold til EF-ret-
ten, alts tolkningen af dennes regler eller fastleggelsen af dens gene-
relle principper.

Efter de gzldende regler (Ridsafg. 88/591 af 24.10.1988 som @ndret
ved Rafg. 93/350 og Rafg. 94/149) behandles alle sager om traktatkren-
kelser af Domstolen alene, selv om Traktaten (art. 168a), siledes som
den blev &ndret ved Maastrichttraktaten, indeholder hjemmel for Ri-
det til, enstemmmigt og efter forslag fra Domstolen, at overfare dette
sagsomrade til Retten i Forste Instans.
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b. Annullations-, passivitets- og erstatningssogsmdl

Annullations- og passivitetssegsmal kan indbringes af en medlemsstat
eller af en anden EF-institution end den, segsmalet rettes imod (art.
173, stk. 1, og art. 175, stk. 1). Sddanne sogsmal kan imidlertid ogsa rej-
ses af andre (i Traktatens sprogbrug “fysiske og juridiske personer”, jf.
art. 173, stk. 4, og art. 175, stk. 3). Disse andre mulige sagsegere har
imidlertid kun en begrznset segsmalsret, der i praksis helt overvejende
gzlder forvaltningsbeslutninger truffet af Europakommissionen. Si-
danne sager minder om dem, der i de stater, hvor der findes szrlige for-
valtningsdomstole (f.eks. Sverige og Finland), henherer under disse
domstole. Disse sager rejser som hovedregel bide faktiske og retlige
problemer.

Sager om erstatningskrav mod Fellesskabet rejses i praksis kun af
fysiske eller juridiske personer. Der er alene tale om erstatningskrav
uden for kontraktsforhold, som hovedregel vedrerende erstatning for
tab forarsaget af EF-lovgivning. Ogsd disse sager rejser spergsmal af
bade faktisk og retlig art.

Efter de gzldende regler behandles alle sager inden for de tre nzvnte
sagsgrupper nu (siden 1994) af Retten i Forste Instans, hvis de indbrin-
ges af fysiske eller juridiske personer. Rettens afgerelse kan appelleres
til Domstolen, men kun for sdvidt angir retsspergsmail (art. 168a).
Denne 2ndring af sagsfordelingen har fritaget Domstolen for de sags-
grupper,som hyppigst frembyder faktiske problemer.

2. Prejudicielle sager

Efter overforslen til Retten i Forste Instans af direkte segsmal, der ind-
bringes af fysiske eller juridiske personer (herunder ogsa de forholdsvis
talrige, men lidet belastende funktionzrsager efter art. 179 og de ret
sjzldne sager, der indbringes 1 henhold til en voldgiftsklausul i Falles-
skabets offentlig- eller privatretlige aftaler, jf. art. 181) udger de przju-
dicielle sager langt den sterste sagsgruppe for Domstolen. Traktatens
art. 168a giver ingen hjemmel til at overfere sidanne sager til Retten 1
Forste Instans.

Ifelge art. 177 vedrerer prajucielle sager enten fortolkningen af EF-
retten eller gyldigheden af en EF-retsakt. Bestemmelsen bygger pa en
arbejdsdeling mellem den nationale domstol, der stiller spergsmilet, og
EF-domstolen, som besvarer det. Det er den nationale domstol alene,
der fastlegger faktum i den nationale sag, og som fortolker de evt. rele-
vante nationale regler. Nar EF-domstolen har besvaret det EF-retlige
fortolknings- eller gyldighedsspergsmil, er det ogsi den nationale
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domstol, der anvender ikke blot de nationale regler, men ogsd EF-ret-
ten, som denne fremgar af svaret, pd faktum i den konkrete nationale
sag. Dette betyder dog ikke, at den nationalretlige sammenhzng er
uden interesse for EF-domstolen. I de senere &r har Domstolen 1 sti-
gende grad afvist przjudicielle spergsmail, fordi den nationale domstol
ikke havde gengivet faktum eller relevante nationale regler pd en sidan
méde, at Domstolen kunne forsta det stillede spergsmals betydning for
afgorelsen af den nationale sag. Denne praksis hznger til dels sammen
med, at Domstolen ikke feler sig bundet af de przjudicielle sporgsmals
formulering. Der er tale om en dialog mellem den nationale domstol og
EF-domstolen, og denne ser det som sin opgave at give netop de svar,
som den nationale domstol vil i brug for, nir den verserende nationale
sag skal afgeres.

Efter sagens natur er et fortolkningsspergsmal af retlig karakter.
Derimod kan et gyldighedsspergsmil gere det nedvendigt for Dom-
stolen at inddrage faktiske forhold i sin vurdering. Den vasentligste
opgave for Domstolen i en sidan sag vil dog altid vare af retlig art og
bestd i en fortolkning af den overordnede EF-regel eller en fastleggelse
af det retsprincip, der pdberibes som grundlag for tvivlen om den om-
stridte EF-regels gyldighed.

3. Konklusion

Denne korte gennemgang af Domstolens kompetence er tilstrekkelig
til at bekrafte, at Domstolens helt overvejende opgave er at fortolke
EF-retten og at fastlegge denne rets almindelige principper. En Dom-
stol, der siledes i1 det vasentlige demmer i jus og ikke 1 faktum, vil helt
naturligt ved affattelsen af sine afgerelser anvende en stil og en argu-
mentationsteknik, der afviger fra afgerelser truffet af de fleste nationale
domstole.

B. Procedureregler og -praksis
1. Sagsforberedelsen og den skriftlige procedure
Hvis det valgte processprog er et andet end fransk, oversattes proces-
dokumenterne til fransk, som altid har veret Domstolens interne ar-
bejdssprog. Er der tale om en przjuciel sag, overszttes den nationale
domstols forelzggelsesbeslutning dog til samtlige andre EF-sprog og
fremsendes til alle medlemsstater samt til Kommissionen og eventuelle
andre interesserede EF-institutioner.

Snarest muligt efter sagens indgang udpeger Domstolens prasident
en refererende dommer, og den generaladvokat, som det pigzldende &r
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er valgt til “ledende generaladvokat”, udpeger en generaladvokat. Til-
sammen har disse to medlemmer ansvaret for sagens forberedelse.

Skriftvekslingen i direkte sager foregir pd samme made som i natio-
nale sager. I appelsager har parterne dog kun ret til at udveksle hver ét
processkrift, medmindre prasidenten tillader en yderligere runde.

I przjudicielle sager har parterne i den nationale sag, medlemsstater-
ne og de EF-institutioner, som har fiet tilsendt forelzggelsesbeslutnin-
gen, ret til inden to maneder at fremszatte deres bemarkninger.

Ved EF-domstolen ligger hovedvagten klart pa den skriftlige proce-
dure. Den mundtlige procedure er kort og kan efter regler, der varierer
efter sagstypen, helt undlades ved beslutning fra Domstolen, hvis de,
som har ret til at deltage, ikke protesterer herimod.

Efter skriftvekslingens opher forelegger den refererende dommer
sagen pa det ugentlige almindelige mede, hvor samtlige medlemmer
deltager. Forelzggelsen sker pd grundlag af en skriftlig forelebig rap-
port, som generaladvokaten forinden har haft lejlighed til at kommen-
tere. I rapporten redeger den refererende dommer ganske kort for sa-
gen og stiller forslag om dens fortsatte behandling, herunder om sagen
ber beholdes for plenum (fra 1995 i princippet 15 dommere) evt. det
sakaldte “lille plenum” (nu 11 dommere) eller henvises til en afdeling
med 5 eller 3 dommere.

Den refererende dommer kan f.eks. ogsa foresla, at sagen straks afvi-
ses ved begrundet kendelse, at mundtlig forhandling undlades, at der
stilles skriftlige spergsmal til supplering af processkrifterne, eller at den
mundtlige procedure seges koncentreret om sarligt vigtige problemer.
I tilfzlde af uenighed trzffes afgerelsen om sidanne forslag ved afstem-
ning mellem alle medlemmer.

Ved siden af sin forelebige rapport udarbejder den refererende dom-
mer en anden og mere omfattende rapport, der resumerer skriftveks-
lingen, og som tilstilles dem, som har haft ret til at deltage i denne.
Rapporten betegnes “Retsmederapport” eller, hvis retsmede undlades,
simpelthen “Den refererende dommers rapport”. Den udarbejdes pa
fransk og pa processproget, hvis dette er et andet af EF-sprogene. Den
fremsendes i1 tide til, at vedkommende kan foresld ndringer inden
retsmedet eller, hvis retsmede undlades, inden generaladvokaten frem-
sztter sit forslag til afgerelse. Det mé forventes, at de fleste af de i afge-
relsen deltagende dommere kun kender skriftvekslingen fra denne rap-
port.

129



Ole Due

2. Den mundtlige procedure

Som nzvnt er den mundtlige procedure kort. Uden forudgiende tilla-
delse mé ingen part tale i mere end en halv time. Hertil lzgges dog den
tid, der medgir til besvarelse af Domstolens evt. mundtlige spergsmal.
Denne dialog mellem Domstolen og de fremmedte advokater er ofte
det vasentligste udbytte af retsmedet.

Under retsmedet er der simultantolkning, siledes at de, der ikke for-
star processproget, kan felge advokaternes procesindlag, og at Dom-
stolens medlemmer om nedvendigt kan stille sporgsmal pa deres eget
sprog.

Nir retsmedet heves, er den mundtlige procedure dog 1 princippet
kun afsluttet, hvis generaladvokaten fremsztter sit forslag til afgerelse
pa stedet. Som hovedregel gir der endnu fire—seks uger, inden general-
advokaten fremsatter sit forslag under et nyt offentligt retsmede. For-
slaget fremszttes pa generaladvokatens eget sprog, men med overszt-
telse til processproget og til fransk. Forst derefter kan prasidenten eller
afdelingsformanden erklere sagen optaget til dom.

3. Votering og dom

Efter generaladvokatens fremleggelse af sit forslag til afgerelse, indle-
des voteringen af den refererende dommer, der enten foreslar at afvente
et forste udkast til dom fra hans hind i samme retning som generalad-
vokatens forslag eller beder om en forelebig diskussion, evt. p grund-
lag af en note om de punkter, hvor den refererende dommer er uenig
med generaladvokaten. Udgangspunktet for voteringen er siledes pa
én gang generaladvokatens forslag og den refererende dommers syns-
punkter. Bide den refererende dommers domsudkast og eventuelle vo-
teringsnoter fra ham eller fra de andre deltagende dommere affattes pa
fransk, og dreftelserne foregir som altovervejende hovedregel pé dette
sprog.

I ovrigt foregar voteringen formlest under prazsidentens eller afde-
lingsformandens ledelse. Dens forleb er bestemt af den kollegiale ka-
rakter af den kommende dom, der skal fremtrzde som én afgerelse
uden mulighed for dissens. Man seger derfor at opni enighed eller
sterst muligt flertal bide for domsresultatet og for domsmotiverne.
Hvis resultatet fir karakter af en flertalsafgerelse, deltager mindretallet
fortsat i voteringen om den nzrmere udformning af premisserne. Selv
om den refererende dommer kommer 1 mindretal, fortsztter han som
refererende dommer og kan siledes blive anmodet om at fremlegge
nye domsudkast.
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Pi dette punkt af fremstillingen er der nok anledning til at aflive den
myte, at der i Domstolen er faste konstellationer af dommere med fel-
les synspunkter, som muligger en sikker forudsigelse af deres stilling til
en vasentlig del af sagerne. Det er en myte, der bygger pi en analogi fra
forholdene i nationale domstole som den amerikanske Hegjesteret, hvor
dommerne er udvalgt under hensyn til deres politiske standpunkt. I
EF-domstolen er det — ligesom i nordiske domstole — ikke muligt at
inddele dommerne i grupper efter deres generelle synspunkter. Dom-
merne er individualister, og det er en af grundene til, at deltagelsen 1
dette kollegiale samarbejde er en spendende oplevelse. Det er forment-
lig ogsi en af grundene til de gode personlige relationer mellem Dom-
stolens medlemmer.

Det endelige domsudkast sendes i skriftlig cirkulation blandt dom-
merne 1 Domstolen eller afdelingen, inden det gir til oversattelse. Er
processproget et andet end fransk, vil en dommer med processproget
som modersmil — om muligt en dommer, der har deltaget i sagens be-
handling - kontrollere oversattelsen til dette sprog. Siden ferste januar
1994 er dommen i langt de fleste tilfzlde blevet oversat til samtlige EF-
sprog inden domsafsigelsen, men det er versionen pi processproget,
der underskrives af samtlige deltagende dommere, savidt muligt benyt-
tes ved oplasningen af domskonklusionen i det offentlige retsmede og
betragtes som den autentiske udgave af dommen.

Samtlige domme offentliggeres 1 Fallesskabets Domssamling. Den
samtidige oversattelse til alle EF-sprog har givet mulighed for, at den-
ne samling siden 1994 udkommer stort set samtidigt pé alle sprogene -
omkring 5 maineder efter den maned, hvori dommene er afsagt. Sam-
men med dommen offentliggeres generaladvokatens forslag til afgerel-
se 1 sagen.

4. Konklusion

At en domstol anvender 11 forskellige processprog, men kun ét internt
arbejdssprog, kan naturligvis give anledning til sproglige misforstiel-
ser. Men med arbejdssproget felger ogsa en juridisk sprogstil og juridi-
ske begreber, som kan skabe vanskeligheder ved lzsning af en oversat-
telse.

At den manglende mulighed for dissens medferer en tendens til at
sege konsensus ikke blot med hensyn til domskonklusionen, men ogsi
ved udformningen af dommens praemisser, skaber naturligvis sterre
kontinuitet i retspraksis, men kan ogsa skabe vanskeligheder ved las-
ningen af den enkelte dom.
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C. Domstolens tolkningsmetoder og retsskabende virksombed

I Common Law landene spiller dommerskabt ret stadig en betydelig
rolle. Til gengzld er der en tradition for, at angelsaksiske domstole hol-
der sig tat til lovteksten, nir en sidan findes. Derfor vil vil man ofte se
engelske jurister kritisere EF-domstolen for i sin tolkning at legge for
lidt vagt pd ordlyden. Ogsé for Domstolen danner teksten naturligvis
udgangspunktet for enhver tolkning. Men béide Traktaten og de gene-
relle retsakter er autentiske pd 11 forskellige sprog, og visse menings-
forskydninger er derfor uundgaelige. Da udarbejdelsen af traktattek-
sten og 1 vidt omfang ogsa vedtagelsen af generelle retsakter er resulta-
tet af en segen efter konsensus, kan teksten endvidere vere udtryk for
et kompromis, der ikke forstds pa helt samme maide af alle deltageme.
Derfor er en ren tekstuel tolkning langt mere usikker 1 EF-retten end i
national ret og kan vanskeligt std alene.

Hvor en sproglig tolkning af lovteksten ikke strazkker til, benytter
domstolene 1 de nordiske lande iszr den sikaldte “historiske metode”,
dvs. at der seges bistand i lovens forarbejder.

De eksisterende forarbejder til Traktaten er beskedne og kun delvis
offentligt tilgengelige. Forarbejderne til EF-retsakterne er — bortset fra
Kommissionens oprindelige forslag og behandlingen i1 Europaparla-
mentet — ikke offentligt tilgzngelige. I svrigt er det Domstolens princi-
pielle opfattelse, at borgernes retssikkerhed tilsiger, at hensigter, der
alene har fundet udtryk i forarbejder, men ikke 1 den endelige tekst, ik-
ke ber tillegges selvstzndig betydning. De kan hegjst bekrzfte en for
tolkning, der allerede har stette 1 teksten.

Pi denne baggrund er Domstolen ofte henvist til at tolke bestem-
melserne i deres sammenhang (konteksten) og under hensyn til deres
formal, siledes som disse har fundet udtryk i preamblen til retsakten
og 1 de indledende bestemmelser i traktaten (teleologisk tolkning).
Endvidere er Domstolens tolkning dynamisk i1 den forstand, at der ta-
ges hensyn til den samfundsmassige udvikling pad omradet siden be-
stemmelsens vedtagelse — iszr for Traktatens vedkommende. Dette sid-
ste er ikke vasentligt forskelligt fra den metode, som nationale dom-
stole anvender ved tolkningen af bestemmelser i forfatninger, der - li-
gesom Traktaten — er vanskelige at zndre.

Traktaten indeholder kun i ringe omfang bestemmelser, der fastleg-
ger de almindelige retsprincipper, herunder de grundrettigheder, som 1
nationalstaten skaber det faste grundlag for domstolenes virksomhed
bide ved tolkning og anvendelse af lovgivningen og ved bedemmelsen
af gyldigheden af dens regler. Sidanne retsprincipper mi derfor ned-
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vendigvis fastlegges gennem Domstolens praksis. Herved fir Domsto-
len en vasentligt videre retsskabende virksomhed end nationale dom-
stole 1 almindelighed.

Begge de nzvnte forhold, Domstolens tolkningsmetoder og dens
vasentlige retsskabende virksomhed, fir naturligvis betydning bade
for den sprogstil, den benytter ved affattelsen af sine afgerelser, og for
systematik og udformning af domspremisserne. Ogsa dette kan skabe
forstielsesvanskeligheder for nordiske jurister.

III. Generelt om studiet af domstolens afgorelser

A. Hvad man ber lese

1. Dommen

Som nzvnt nedenfor under afsnit IV A 3 benytter Domstolen sig nor-
malt af en knap — undertiden lakonisk - stil ved affattelsen af sine afge-
relser. Der er derfor en formodning for, at alle punkter i dommen har
betydning. Selv om Domstolen 1 przjudicielle sager hverken tager stil-
ling til faktum i1 den nationale sag eller til forstaelsen af national ret, in-
deholder de przjudicielle afgerelser altid en kort beskrivelse af disse
omstzndigheder, som den normalt henter fra den nationale dommers
foreleggelsesbeslutning. Ogsd denne beskrivelse kan have betydning
for forstdelsen af Domstolens afgerelse, herunder dens vardi som prez-
judikat. Det er derfor nedvendigt at lzse dommen i dens helbed.

2. Generaladvokatens forslag
Det er ofte klogt — og 1 visse tilfzlde nedvendigt — at sammenligne
dommen med generaladvokatens forslag til afgerelse.

I nyere domme henvises der undertiden udtrykkeligt til en argu-
mentation i dette forslag, f.eks. 1 premis 110 i Bosman-dommen (Sag
C-415/93, Domssamlingen 1995 1-4921). Men ogsi i andre tilfzlde kan
en sammenligning vare nedvendig for fuldt ud at forstd dommen. Som
eksempel kan nzvnes Kalanke-dommen (Sag C-450/93, Domssamlin-
gen 1995 1-3051), hvor den nationale sag vedrerte en lov i forbundslan-
det Bremen, der bl.a. fastsatte, at kvindelige ansegere til stillinger i det
offentlige, der var lige si kvalificerede som den bedst kvalificerede
mandlige anseger, skulle foretrzkkes, si lenge kvinder var underre-
przsenterede 1 den pigzldende personalegruppe. Det havde hidtil ve-
ret almindeligt antaget, at art. 2, stk. 4, 1 EF-direktivet om ligebehand-
ling af mand og kvinder med hensyn bl.a. til adgang til beskftigelse

133



Ole Due

og til forfremmelse gav en sidan mulighed for positiv szrbehandling af
kvinder. EF-domstolen foretog imidlertid en begrznsende fortolkning
af denne bestemmelse, som mitte medfere, at den pagzldende lovregel
var i strid med direktivet. Domstolen anferte i det vasentlige to be-
grundelser for denne fortolkning. For det forste fastslog den, at en ab-
solut og ubetinget fortrinsstilling for kvinder gik videre end forudsat i
bestemmelsen, der som en undtagelsesregel fra det generelle ligebe-
handlingskrav matte fortolkes snzvert. Denne begrundelse er umiddel-
bart forstielig som en anvendelse af det almindelige proportionalitets-
princip. Men Domstolen tilfgjede for det andet, at en ordning som den,
loven i Bremen havde indfert, erstattede de lige muligheder for mand
og kvinder, som direktivets art. 2, stk. 4, tillod medlemsstaterne at
fremme, med det resultat, som kun virkeliggerelsen af sidanne lige mu-
ligheder kunne fore til. Denne sibyllinske formulering kan kun forstis,
nir man sammenligner den med generaladvokatens forslag, der inde-
holder en nzrmere forklaring af den sondring, som dommen kun anty-
der.

Men en sammenligning med generaladvokatens forslag kan ogsi ve-
re szrdeles nyttig 1 andre tilfzlde. Miske har generaladvokaten lagt
vagt pi argumenter, som Domstolen slet ikke nzvner. Det viser 1 hvert
fald, at disse argumenter ikke har gjort indtryk pd Domstolen. Under
alle omstzndigheder indeholder generaladvokatens forslag en grundig
gennemgang af tidligere praksis pd omradet, som ogsa kan have betyd-
ning for forstielsen af dommen.

3. Retsmoderapporten

Dette dokument har haft en omskiftelig skzbne. Oprindeligt indsattes
det i en stort set uzndret skikkelse forrest i selve dommen som en ud-
videt sagsfremstilling, hvilket ofte gav anledning til delvise gentagelser i
przmisserne. I 1985 begyndte man derfor at udelade denne del af dom-
men ved offentliggerelsen i Domssamlingen. Efter protester fra enkelte
medlemsstater genoptog man fra retsiret 1986-87 offentliggerelsen af
retsmederapporten, men nu som et selvstendigt dokument. Fra 1. ja-
nuar 1994 findes rapporten kun pa fransk og pa processproget. Derfor
offentliggeres den ikke l&ngere, men kan fis ved henvendelse i Dom-
stolens justitssekretariat.

Retsmederapporten er — og har altid varet — den refererende dom-
mers egen rapport om sagen. Han bestemmer dens udformning og be-
rer det fulde ansvar for den. Selv da den i sin tid blev optaget i dommen
1 stort set uzndret skikkelse, blev den ikke genstand for en egentlig vo-
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tering. Hvis man blot husker dette, kan en gennemlasning af rapporten
have betydning for forstielsen af afgerelsen i den pigzldende sag. Den
kan f.eks. indeholde oplysninger om faktum eller gengivelse af argu-
menter, som hverken er omtalt i generaladvokatens forslag eller 1
domsprzmisserne. Hvis det er tilfzldet, kan man i hvert fald ga ud fra,
at Domstolens medlemmer ikke har tillagt disse faktiske omstzndighe-
der og disse argumenter nogen betydning for domskonklusionen. Og
allerede det kan jo vare et bidrag til forstaelse af afgorelsen.

B. Hvad man bor legge merke til

1. Processproget, som er angivet i en fodnote pd dommens forste side,
bestemmer, hvilken sproglig version af dommen, der er autentsk, og
som har vzret kontrolleret af en dommer. Denne version skulle derfor
udgere et fuldt si godt udgangspunkt for dommens forstdelse som den
franske version. Forslaget til afgerelse er derimod autentisk pé general-
advokatens eget sprog, som ligeledes er angivet i en fodnote pa forsla-
gets forste side.

2. Sammensetningen af Domstolen ved sagens afgorelse, der fremgir
af indledningen til dommen, kan give et fingerpeg om den betydning,
Domstolen har tillagt sagen. Hvis en sag er blevet henvist til en afdeling
med kun tre dommere, har Domstolen forventet, at den kunne afgeres
pa grundlag af hidtidig fast praksis. Er sagen afgjort af det fulde ple-
num (i dag 15, ved forfald 13 dommere) viser det, at sagen er blevet til-
lagt stor principiel betydning. Anvendelse af det lille plenum (i dag 11,
ved forfald 9 dommere) kan skyldes, at en medlemsstat har krzvet be-
handling i plenum af en sag, som Domstolen maske ikke selv har tillagt
storre betydning. Men det bliver i gvrigt mere og mere almindeligt, at
Domstolen henviser vigtige sager til det lille plenum eller endog til af-
delinger med fem dommere.

3. Undladelse af mundtlig procedure tyder pd, at Domstolen ikke
har anset sagen for at indeholde vasentligt nye juridiske problemer. Er
der afholdt retsmede, angives dette i indledningen til dommen. Er rets-
mede undladt, henviser indledningen ikke til “Retsmederapporten”,
men til “Den refererende dommers rapport”.

IV. Serlige forhold af betydning for forstdelsen

Som navnt foran under afsnit II er der en rzkke szrlige forhold vedre-
rende Domstolen, der fir indflydelse pd den made, den affatter sine af-
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gorelser pa. I det folgende vil jeg se nzrmere pa disse konsekvenser
gennem en rzkke eksempler pd konkrete forstielsesproblemer, hvoraf
nogle dog samtidigt kan vendes til muligheder for bedre at vurdere
vedkommende afgerelses vardi som przjudikat. Det er klart, at jeg her
trekker pi erfaringer fra mit arbejde i Domstolen. Af denne grund ma
jeg vare forsigtig med at henvise til domme, som jeg selv har veret med
til at afsige. Inden man indtager sit szde i Domstolen, afgiver man som
bekendt et lofte om intet at rebe fra voteringerne. Ved at henvise til
domme fra min tid som dommer kunne jeg indirekte komme til at bry-
de dette lofte. Domshenvisningerne vil derfor normalt vedrere domme
fra tiden efter min afgang.

A. Det sproglige problem
Brugen af fransk ved udarbejdelsen af dommene medferer for nordiske
jurister risiko for misforstaelser pa flere punkter:

1. Owersettelsesfejl 1 de nordiske tekster kan ikke helt udelukkes,
selv om oversztterne i Domstolen er velkvalificerede jurister med stor
sproglig erfaring.

Risikoen er szrlig stor, hvor et ord eller en serlig sztningskonstruk-
tion pa fransk kan overszttes pa flere mider alt efter sammenhzngen.
Et eksempel er premis 38 i Gebhard-dommen (Sag 55/94, Domssam-
lingen 1995 1-4165), hvor det 1 den danske version hedder, at medlems-
staterne ved vurderingen af EF-borgeres kvalifikationer, som er erhver-
vet i en anden medlemsstat, “er forpligtet til at legge ligestillingen af
eksamensbeviser til grund”. Det franske udtryk er “prendre en compte
I’équivalence des diplomes”. Sammenhangen viser, at medlemsstaterne
alene har pligt til at tage hensyn til eksamensbevisers ligeverdighed,
altsd foretage en konkret sammenligning mellem de kundskaber og
kvalifikationer, som henholdsvis det nationale og det udenlandske be-
vis dokumenterer erhvervelsen af. Den danske oversazttelse medferte
faktisk, at nogle studenter havde fiet den opfattelse, at f.eks. en tysk ju-
ridisk eksamen uden videre skulle ligestilles med en dansk.

Endnu varre er det, hvis oversztteren er kommet til at springe et el-
ler flere ord over, uden at dette har medfert et 4benbart brud 1 menin-
gen. Her giver sammenhangen ikke altid en advarsel. Dette var f.eks.
tilfzldet 1 Marleasing-dommen (Sag 106/89, Domssamlingen 1990 I-
4135), hvor oversatteren var kommet til at springe ordene “savidt mu-
ligt” over, hvilket fik danske kommentatorer til at slutte, at Domsto-
len nu havde fastslaet en generel pligt til at fortolke national ret sile-
des, at et ikke-gennemfort direktivs formal blev opfyldt — ogsi i tilfal-
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de, hvor en sidan fortolkning ville stride mod en klar national lovbe-
stemmelse.

2. Selv om Domstolen normalt definerer de juridiske begreber, som
benyttes i fzllesskabsretten, autonomt under hensyn til dette retssy-
stems szrlige formal og struktur, kan det vere vanskeligt helt at undga
afsmitning fra det tilsvarende begreb i national fransk ret. Dette gzlder
ganske sarligt inden for forvaltningsretten, hvor de fleste af traktatens
regler netop har fransk forbillede. Nir f.eks. art. 173 taler om “magt-
fordrejning” ligger Domstolens anvendelse af dette begreb langt ner-
mere det franske “Détournement de pouvoir” end det tyske “Ermes-
sensmissbrauch” eller det engelske “Misuse of powers”

Dette gzlder derimod ikke de generelle retsprincipper, som Dom-
stolen har anerkendt i sin praksis. Her slar pavirkningeme fra de for-
skellige retssystemer fuldt igennem. Eeks. er pavirkningen fra tysk ret
tydelig, nir det drejer sig om proportionalitetsprincippet, det generelle
lighedsprincip og beskyttelsen af den berettigede forventning. Beskyt-
telsen af advokatens brevveksling med klienten mod beslagleggelse el-
ler editionspligt er iszr pavirket af det engelske “legal privilege”. Og
Domstolens delvise anerkendelse af berigelsesgrundsztningen kan fo-
res tilbage til den danske regerings procedure 1 Hans Just-sagen (Sag
68/79, Domssamlingen 1980 501 — se 1 @vrigt nu Comateb-dommen,
sag C-192/95 m.l, dom af 14.1. 1997, endnu ikke offentliggjort i
Domssamlingen).

Et vist kendskab til komparativ ret kan siledes vare en hjzlp til at
forsta nogle af Domstolens afgerelser. Det kan vare nyttigt at vide, fra
hvilket retssystem et begreb eller et generelt retsprincip kan vare hen-
tet, og hvorledes det har udviklet sig 1 vedkommende retssystem.

3. De fleste af Domstolens afgorelser er prazget af fransk tradition
for dommes u#dformning og sprogstil. Indtil slutningen af halvfjerdser-
ne anvendte Domstolen endog den franske domsstruktur, hvor hver ny
premis indledes med “vu que” eller “attendu que”. Dommen er holdt 1
et upersonligt sprog. Det er “Domstolen”, ikke dommerne, der udtaler
sig. Som det ofte er tilfzldet 1 franske domme, er argumentationen som
hovedregel kortfattet. Domstolen er ogsd pavirket af den franske op-
fattelse af en dom som en syllogisme, hvor faktum og jus udger de to
premisser, der med logisk nedvendighed forer til én eneste rigtig kon-
klusion. Der er ingen plads til tvivl. Domstolen hverken “antager” eller
“finder”. Den konstaterer, og det ganske uanset om afgerelsen 1 realite-
ten er vedtaget med et spinkelt flertal af dommere.

P4 samme made er sproget i Domstolens afgerelser — ganske som i
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franske domme — skarpere end 1 nordiske domme, mere tilbgjeligt til at
understrege meningen pa en mide, som en nordisk dommer ville anse
for overdreven. Refererende dommere fra de nordlige medlemslande
seger normalt at benytte mere negterne udtryk, nir de affatter udkast
til deres domme, P4 samme mdde vil nordiske oversattere i almindelig-
hed soge at dempe sproget i deres oversattelser. Men det sker ikke al-
tid. Eeks. kan udsagnet om, at en undtagelsesbestemmelse skal fortol-
kes “de maniere restrictive”, pd dansk blive til, at bestemmelsen skal
fortolkes “indskrznkende”, selv om meningen som hovedregel blot er,
at bestemmelsen skal fortolkes strengt efter ordlyden og ikke tillader
analogislutninger.

B. Problemer som folge af Domstolens serlige kompetence og
retsskabende virksombed, dens fortolkningsmetoder og dens
kollegiale arbejdsform

1. Generelt

Som nzvnt under afsnit II medferer afgrensningen af Domstolens

kompetence, at den helt overvejende beskzftiger sig med fortolknin-

gen af EF-retten og med fastleggelsen af dennes almindelige retsprin-
cipper. Iszr den sidstnzvnte opgave medferer en retsskabende virk-
somhed, som gir vaesentlig ud over den, der udeves af de fleste natio-
nale domstole. I modsatning til disse rider Domstolen ikke over en
mekanisme, der sikrer, at dens afgerelser efterleves. Den er derfor hen-
vist til at overbevise ved sine argumenter. Dette gzlder ganske szrligt
for de przjudicielle sager, hvor det er nedvendigt at overbevise de nati-
onale domstole, som i alt vasentligt har monopol pi den retlige hind-
hzvelse af EF-reglerne. Hertil kommer, at EF-retten stadig befinder sig

1 en opbygningsfase. Selv om EF-retten opfattes som et autonomt sy-

stem, er det langt fra — og bliver formentlig aldrig — et fuldstendigt

retssystem svarende til f.eks. den tyske forbundsret.

Som ligeledes nzvnt under afsnit II benytter Domstolen sig af en
kontekstuel og teleologisk fortolkningsmetode. Dette forhold 1 forbin-
delse med Domstolens szrlige kompetence — ikke mindst 1 prazjudiciel-
le sager — og hensynet til den fortsatte opbygning af EF-retten gor det
naturligt for Domstolen i sine premisser at tage udgangspunkt i over-
ordnede synspunkter. Det kan vare et almindeligt retsprincip. Det kan
vare en af Traktatens formalsbestemmelser i art. 2 og 3 eller et princip
angivet i en af de felgende bestemmelser i kapitel 1. Eller det kan vere
de mere prazcise formalsangivelser, som findes i preamblen til den rets-
akt, som skal fortolkes. Ud fra dette overordnede synspunkt udleder
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Domstolen si den retsregel, der pi et ulovbestemt omride skal anven-
des til lesning af det konkrete problem, eller den fortolkning, som skal
anlegges af den omtvistede EF-bestemmelse. Man kan sige, at argu-
mentationen her starter med det generelle for heraf at udlede det spe-
cielle eller, hvis man vil, starter ovenfra og gir nedefter.

Denne teoretisk betonede argumentationsteknik kan virke frem-
medartet for en nordisk jurist, som normalt anvender en mere pragma-
tisk metode ved losningen af problemer, der ikke kan klares alene ved
hjzlp af en lovs eller en anordnings tekst evt. suppleret med bestem-
melsens forhistorie. Den giver imidlertid ikke anledning til forstielses-
vanskeligheder, sifremt argumentationen fremtrezder som sammen-
hzngende og logisk. En siledes formuleret dom vil ogsi umiddelbart
fremstd som et godt og sikkert prejudikat.

Denne ideelle form for en EF-dom kan imidlertid ingenlunde altid
opnis. Dette skyldes ikke mindst den kollegiale arbejdsform, som ikke
tillader dissenser. En dom kan altsd rumme forskellige opfattelser, bide
med hensyn til konklusionen og med hensyn til premisseme, uden at
dette fremgir umiddelbart af dens formulering. I en domstol med en
sddan arbejdsform og med et snske om en kontinuerlig udvikling af
dens retspraksis vil det vare naturligt at legge vagt pa, at den enkelte
afgorelse hviler pd konsensus eller i hvert fald pa opfattelsen hos det
sterst mulige flertal af dommerne, for si vidt angar bide konklusion og
premisser. Ellers eges risikoen for en vaklende domspraksis, athzngig
af skiftende flertal, og dermed for skabelsen af usikkerhed ikke mindst
hos de nationale myndigheder og domstole, der jo har ansvaret for an-
vendelsen af storstedelen af EF-reglerne.

Men denne hensyntagen under voteringen til variationer i dommemes
synspunkter skaber risiko for domme, der afviger sterkt fra den ovenfor
nzvnte idealmodel. Det kan siledes tznkes, at nogle dommere afviser
visse af de argumenter, som netop har overbevist andre dommere om re-
sultatets rigtighed. Uenigheden behever ikke engang at vedrere selve
substansen i argumentet; maske lykkes det blot ikke at finde en tilfreds-
stillende sproglig udformning af det. Der vil vare en tendens til at udela-
de sidanne argumenter i dommen. Men herved kan der opsta huller1en i
ovrigt sammenhzngende argumentation. I ekstreme tilfzlde kan det
hznde, at man under voteringen sletter det ene argument efter det andet
uden at kunne opna tilstrzkkelig tilslutning til nye argumenter, der kan
lukke hullerne. Til sidst stir man si tilbage med et resultat, der fremtre-
der som et postulat uden nogen reel argumentation. Rent bortset fra, at
en sidan dom naturligvis ikke virker overbevisende pa laseren, vil den
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kun have begrznset vardi som przjudikat. Formen tyder jo pa, at der
har varet betydelig uenighed mellem dommeme. Méske kan man finde
et eksempel herpd i den tidligere nevnte Kalanke-dom. Det synes rime-
ligt at antage, at der har varet uenighed i dommerpanelet om den ekstra
begrundelse, som blev tilfgjet proportionalitetsbetragtningen, og som
medferer en overordentlig snazver fortolkning af direktivets undtagelses-
bestemmelse om positiv serbehandling af kvinder.

Men en lidet overbevisende argumentation for en konklusion, der
afviger fra hidtidig praksis, kan ogsd vare et tegn pa, at Domstolen se-
ger et opbrud fra denne praksis uden endnu at have fundet en overbevi-
sende argumentation, som kan samle et tilstrzkkeligt flertal. Keck og
Mithouard-dommen (Forenede sager C-267/91 og C-268/91, Doms-
samlingen 1993 1-6097), der i forhold til tidligere domspraksis begran-
sede omradet for forbudet mod foranstaltninger med tilsvarende virk-
ning som kvantitative indferselsrestriktioner i Traktatens art. 30, havde
séledes i hele det forudgdende tidr enkeltstiende forlabere, der af kom-
mentatorerne blev afvist som fejlskud som felge af deres lidet overbevi-
sende argumentation.

Selv om Domstolen som navnt foretrzkker at tage udgangspunkt
for sin argumentation i overordnede synspunkter, findes der ogsi man-
ge domme, der minder mere om stersteparten af domme fra nordiske
domstole. Den retlige argumentation tager her udgangspunkt i en ana-
lyse af det konstaterede faktum - for przjudicielle afgerelser af det fak-
tum, som den nationale dommer har beskrevet — og undgir enhver
unedvendig generalisering. Herved viser Domstolen, at den har ensket
at begrense dommens prajudikatvirkning. Det kan skyldes, at Dom-
stolen eller et flertal af dommere har varet i tvivl om, hvorvidt det kon-
krete tilfzlde var tilstrekkeligt reprasentativt for problemet til at dan-
ne grundlag for en generel lesning. Man har derfor foretrukket at ud-
vikle retspraksis pa omradet skridt for skridt. Det kan ogsd skjule en
uenighed mellem dommerne om muligheden for en sidan mere generel
lesning. Miske har et mindretal ligefrem sogt og opniet en (forelebig)
begrznsning af en efter deres opfattelse uheldig udvikling i retspraksis.
Naturligvis kan det ogsé skyldes, at den valgte losning efter Domsto-
lens opfattelse kun kan gzlde under de omstzndigheder, som fandtes i
det konkrete tilfzlde. Men de mulige variationer i Domstolens bevag-
grunde viser, at man skal vare forsigtig med at slutte modsatningsvis
fra en sidan dom, med mindre dens formulering giver klare holde-
punkter herfor.
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2. Specielt for prajudicielle afgorelser

I direkte segsmal for Domstolen er det som i nationale retssager 1 vidt
omfang parterne, der ved deres pastande og anbringender lzgger ram-
men for processen og afgrznser processtoffet. EF-domstolen udever
dog en noget videregaende officialvirksomhed end danske domstole.

Men ved prazjudicielle sager har Domstolen frie hender i forhold til
parterne i den nationale sag. Domstolen er ubundet béde af deres ind-
leg og af de evt. bemarkninger fra medlemsstater og EF-institutioner.
Den prezjudicielle sag er ikke en procedure mellem parter, men et sam-
arbejde mellem EF-domstolen og en national domstol. Derfor er EF-
domstolen alene bundet af den arbejdsdeling mellem disse to domstole,
som Traktaten har forudsat. Den ma siledes acceptere den nationale
dommers fastleggelse af faktum og af den nationalretlige sammen-
hzng. Den kan heller ikke diktere den nationale dommer, hvorledes
han konkret skal afgere den nationale sag. Nar det kommer til fortolk-
ningen af EF-retten eller afgerelsen af en EF-retsakts gyldighed, er den
derimod reelt kun bundet af hensynet til at yde den nationale dommer
netop den vejledning, som han eller hun har brug for ved afgerelsen af
den konkrete sag.

a. Domstolen kan omformulere et sporgsmal og ger det ofte. Hvis
sporgsmalet er stillet pd en sidan made, at besvarelsen vil overskride
Domstolens kompetence, er den naturligvis nedt til at omformulere
det. Men Domstolen kan ogsa gere det 1 andre tilfzlde.

Er sporgsmilet formuleret mere generelt end nedvendigt for afge-
relsen af den nationale sag, kan Domstolen omformulere det ved at
inddrage omstzndigheder fra den nationale sag, som den forelzggende
dommer har oplyst i sin begrundelse for forelzggelsen, men ikke med-
taget i formuleringen af selve spergsmilet. En sddan pracisering kan
skyldes, at Domstolen finder disse omstzndigheder afgerende for sva-
rets indhold. Men den kan ogsé skyldes, at Domstolen ikke finder ti-
den moden til eller den nationale sag egnet som grundlag for en mere
generel losning. Endelig kan det i lighed med det, som er nzvnt foran
under afsnit B 1, skyldes uenighed mellem dommeme om muligheden
for eller enskeligheden af en generel besvarelse. Ogsa her ber man der-
for vare forsigtig med modsztningsslutninger.

Omvendt kan Domstolen i sin omformulering udelade omstzndig-
heder, som den nationale dommer har medtaget i formuleringen af sit
sporgsmal. Herved viser Domstolen, at disse omstzndigheder er uden
betydning for spergsmailets besvarelse. Da disse omstzndigheder jo
dbenbart findes i den nationale sag, som har givet anledning til foreleg-
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gelsen, gar Domstolen her ud over hensynet til denne sags afgerelse.
En sddan omformulering er derfor snarere beregnet pd EF-rettens al-
mindelige udvikling. Der er derfor grund til at tro, at dommerne har
varet enige om den mere generelle besvarelse. En sidan dom kan der-
for normalt tillegges vasentlig vardi som przjudikat.

b. Det hender ogsa, at Domstolen besvarer et sporgsmdl, som ikke
formelt er stillet af den foreleggende dommer, men som denne heller
ikke formelt har udelukket fra sin foreleggelse. Domstolen vil som ho-
vedregel udtrykkeligt begrunde en sidan besvarelse med, at den ved sit
arbejde med sagen har konstateret, at den nationale dommer vil have
behov for dette svar for at kunne afgere sin sag. Virker denne begrun-
delse ikke fuldt overbevisende, kan det antyde, at Domstolen ferst og
fremmest har fundet besvarelsen nedvendig for EF-rettens almindelige
udvikling pd omradet. Ogsa i dette tilfzlde er der god grund til at til-
legge besvarelsen betydelig przjudikatsvardi. Den foran nzvnte Geb-
hard-dom kan nzvnes som et eksempel herpa.

¢. Domstolen kan ogsa fravige rekkefolgen af de stillede sporgsmal.
Dette kan naturligvis vare velbegrundet i systematiske hensyn. Er det-
te ikke dbenbart, og har Domstolen efter besvarelsen af et senere
sporgsmal konstateret, at tidligere spergsmal herefter er blevet gen-
standslese eller i hvert fald uden betydning for afgerelsen af den natio-
nale sag, kan grunden dog ogsa vare, at Domstolen ikke har ensket at
besvare disse spergsmal f.eks. som folge af uenighed mellem dommer-
ne.

d. Endelig stir dommerne naturligvis helt frit med hensyn til deres
begrundelse for de givne svar. Netop derfor er de przjudicielle sager si
velegnede som instrument for Domstolens retsskabende virksomhed.
Denne frihed har dog ogsd en bagside, som Domstolen er fuldt op-
marksom pa. Det kan vare uheldigt, hvis Domstolen anvender en be-
grundelse, som er vasensforskellig fra dem, der har varet fremfert i de
skriftlige indlag eller diskuteret under retsmedet — evt. efter sporgsmal
fra Domstolen. Derfor hznder det da ogséd, at Domstolen — selv om
den i princippet ikke har pligt hertil — gendbner proceduren og invite-
rer alle, der er berettiget til at afgive indlzg, til at tage stilling til de nye
synspunkter, der er anfert 1 generaladvokatens forslag eller miske forst
kommet frem under voteringen. En sidan gendbning af proceduren vi-
ser altid, at Domstolen har anset sagen som betydningsfuld. Ikke sal-
dent vil den ogsa antyde, at Domstolen overvejer at 2ndre eller i hvert
fald pracisere sin hidtidige praksis pa det pigzldende omride.
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C. Problemer i forbindelse med specielle domselementer

1. “Obiter dicta”

Undertiden indholder Domstolens afggrelser retlige synspunkter, som
ikke er nedvendige for at begrunde domskonklusionen (“obiter dic-
ta”). I przjudicielle sager kan et obiter dictum optrzde i form af en ret-
lig konstatering, som ikke vedrerer de stillede sporgsmail, og som der-
for heller ikke er medtaget i de besvarelser, der udger domskonklusio-
nen.

Indsazttelsen af sidanne afsnit 1 en dom kan skyldes, at Domstolen
har fundet det vigtigt at f3 synspunktet fastsldet i retspraksis af hensyn
til EF-rettens generelle udvikling. Der er faktisk nogle af de dommer-
skabte principper, som ferste gang har gjort deres eatré 1 EF-retten 1
form af et obiter dictum. Formailet kan ogsi vare det mere begreznsede
at henlede en parts opmarksomhed pé andre retsmidler end det kon-
kret anvendte, se f.eks. premis 22 i El Corte Inglés-dommen (Sag C-
192/94, Domssamlingen 1996 1-1281).

2. Henvisninger til og citater fra tidligere domme
Efter tiltredelsen i 1973 af Det forenede Kongerige, Irland og Dan-
mark er Domstolen, 1 overensstemmelse med iszr angelsaksisk traditi-
on, begyndt at henvise til og citere fra tidligere domme. Sidanne hen-
visninger er en god hjzlp for leserens forstielse af dommen og dens
plads i udviklingen af Domstolens praksis. Udvzlgelsen af de tidligere
domme viser, hvilke afgerelser Domstolen selv tillzgger vesentlig pra-
judikatverdi. Omvendt kan udeladelsen af visse domme, som umiddel-
bart kunne synes at udgere mere passende fortilfzlde, give et fingerpeg
om, at disse domme ikke ganske svarer til Domstolens nuvarende rets-
opfattelse. Et eksempel herpa er den forannzvnte Gebhard-dom, der i
premis 37 henviser til Kraus-dommen (Sag 19/92, Domssamlingen
1993 1-1663, og ikke til Vlassopoulou-dommen (Sag 340/89, Doms-
samlingen 1991, 1-2357), selv om faktum i sidstnzvnte sag minder langt
mere om faktum i Gebhard-sagen. Herved viser Domstolen, at dom-
me, der som Vlassopoulou hviler pd den antagelse, at Traktatens art. 52
kun indeholder et diskriminationsforbud, ikke lzngere er “good law”.
Hvor der citeres, er det vigtigt at legge marke til citeringsmaden.
Er den citerede passus sat i anforselstegn, er citatet naturligvis teks-
tuelt korrekt. Dette hindrer ikke, at denne passus kan vare taget ud af
en sammenhang, der adskiller sig fra den, hvori citatet nu bruges. Der
kan siledes vare tale om, at det retlige synspunkt nu overferes til et
omréde, hvor det ikke hidtil har varet brugt.
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Hvor der ikke anvendes anferselstegn (skjult citat), kan teksten afvi-
ge fra den tidligere doms. Afvigelsen kan vare rent sproglig eller skyl-
des en nedvendig tilpasning til den nye sags konkrete omstzndigheder.
Men der kan ogsd vare tale om en &ndring, der indebzrer en udvidelse
eller en begrensning af vedkommende princip og dermed en ny udvik-
ling af retspraksis.

For at fa det fulde udbytte af et citat fra en tidligere dom er det der-
for nedvendigt at sld denne efter.

3. Endring af retspraksis

Det foregiende punkt hanger naturligvis sammen med, at Domstolen
onsker at opbygge en sammenhzngende og konsistent retspraksis og
derved styrke retssikkerheden. Przjudikater spiller derfor en betydelig
rolle for Domstolen, og der har hidtil kun varet ganske enkelte eksem-
pler pa radikale praksiszndringer i Domstolens mere end 40-arige hi-
storie.

Der er imidlertid ikke tale om, at Domstolen (eller for den sags
skyld Retten i Forste Instans) feler sig formelt bundet af tidligere dom-
me pa samme made, som det er tilfzldet inden for Common Law sy-
stemet (teorien om “stare decises”). Miske derfor var Domstolen op-
rindeligt ikke tilbgjelig til at gore udtrykkeligt opmarksom p4, at en
dom udgjorde en @ndring af hidtidig praksis. Dette forhold har givet
anledning tl berettiget kritik, og Domstolen er nu blevet mere dben pa
dette punkt, som det f.eks. kan ses i den foran omtalte Keck og Mit-
houard-dom. i

P3 mange omrader er domspraksis imidlertid genstand for en fortsat
udvikling, og det er derfor mere almindeligt, at Domstolen benytter en
given anledning til at przcisere en praksis, som tidligere har givet an-
ledning til tvivl - en pracisering, som til tider nasten fir form af et obi-
ter dictum. Som eksempel kan nzvnes Atlanta-dommen (Sag C-465/
93, Domssamlingen 1995 1-3761) og Dillenkofer-dommen (Sag C-178/
94, dom af 8.10.1996 endnu ikke offentliggjort i Domssamlingen).
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Dansk ret og EU-konkurrencereglerne.
Specielt om forholdet til gruppe-
fritagelsesforordningerne

Professor, dr. jur. Jens Fejo, Juridisk Institut, Handelshajskolen
i Kobenhavn

L. Indledning

Konkurrencereglerne inden for den Europziske Union har virket siden
de oprindelige Traktaters ikrafttreden. Konkurrencebestemmelserne i
Kul- og Stélfzllesskabstraktaten fra 1951 blev siledes overtaget, ud-
bygget og modificeret med tilstedekomsten af Romtraktaten fra 1957,
der, grundet de tilkommende traktatendringer, i dag gir under beteg-
nelsen EF-Traktaten, hyppigst forkortet til TEF'. Betydningen af kon-
kurrencereglerne er gennem drene kommet klart til udtryk via den hyp-
pige anvendelse af disse regler fra fellesskabsmyndighedemes side —
hvorved navnlig tznkes pi EF-domstolen og EU-Kommissionen -
samtidig med, at sanktionssystemet i tilknytning til konkurrenceregler-
ne har medvirket til opmarksomhed om reglernes eksistens.

Ole Lando har tidligt, allerede for Danmarks medlemskab, interes-
seret sig for EU-konkurrenceretten, se siledes hans “Eneforhandling

og monopol i Fallesmarkedet” 2

Som en szregenhed for konkurrencereglerne — i modsatning til evrige ret-
somrider, som reguleres i TEF — har Kommissionen faet tildelt vidtgdende

1. Ogsi i dette bidrag vil forkortelsen TEF blive anvendt som betegnelse for “Traktaten
om oprettelse af Det Europziske Fallesskab”, der indgir som en af flere traktater i
Unionstraktaten: “Traktat om den Europziske Union”(EU-Traktaten/Maastricht-
Traktaten). Betegnelsen “EQF-Traktaten”, der indtil ikrafttreden af EU-Traktaten
den 1. november 1993 udgjorde forleberen for den nugzldende TEEF, er dermed ikke
lengere en “korrekt” benzvnelse for gzldende EU-ret. Den “naturlige” forkortelse,
EF-T, som jeg selv tidligere har anvendt, bl.a. i “EF-konkurrenceret”, lider af den ska-
vank at risikere ssmmenblanding med EFT som forkortelsen for De Europziske Fl-
lesskabers Tidende, det officielle organ for De Europaiske Fzllesskaber.

2. UfR 1968 B 29.

145



Jens Fejo

umiddelbare befgjelser, navnlig i medfer af de forskellige forordninger ud-
stedt af Ridet, siledes navnlig Rfo 17/62 “Ferste forordning om anvendel-
se af bestemmelserne 1 Traktatens artikler 85 og 86”, Rfo 19/65 “Om an-
vendelse af bestemmelserne i Traktatens artikel 85, stk. (3), pd kategorier af
aftaler og samordnet praksis” og Rfo 4064/89 “Om kontrol med fusioner
og virksomhedsovertagelser”.

For sanktionssystemets vedkommende anviser TEF i artikel 85, at aftaler
m.v. i strid med bestemmelsen er “forbudt” og at de ikke har nogen “rets-
virkning”, ligesom artikel 86 angiver, at misbrug af dominerende stilling i
strid med bestemmelsen er “forbudt”. I artikel 87 hjemles der adgang for Ra-
det til at udstede de fornedne forordninger eller direktiver om anvendelsen
af principperne i artiklerne 85 og 86, hvorved sidanne bestemmelser angives
isr at have til formal at indfere “beder” og “tvangsbeder” for at sikre over-
holdelsen af de i artiklerne 85, stk. 1 eller artikel 86 nzvnte forbud. Det turde
vere velkendt, at bedeniveauet fra EU-Kommissionens side er steget gen-
nem de forlgbne ir siden reglernes ikrafttreden, og at de store beder, der har
vzret tale om, utvivlsomt er realiteter, som bliver taget serigst af virksomhe-
derne og koncernerne, nir de skal tilrettelegge deres markedsstrategi. Tetra
Pak blev siledes af Kommissionen pilagt en bede pd 75 mio. ECU, svarende
til DKR 600 mio. for overtredelse af artikel 86. Baden blev opretholdt af
Retten i ferste Instans og af EF-domstolen, jf. Tetra Pak International SA
mod Kommissionen, sag C-333/94, dom af 14.11.1996, endnu ikke i Sml.

I Danmark har EU-konkurrencereglerne enkelte gange varet bragt
frem for domstolene, om end antallet af rapporterede sager, hvor der
fra domstolenes side har varet anledning til anvendelse af forbudsreg-
lerne, har vret beskedent.’ En begrundelse herfor kan vare eksisten-
sen af de forskellige gruppefritagelsesforordninger, som i vidt omfang
baseres pa det princip inden for forordningernes virkeomride at give
virksomhederne mulighed for at unddrage sig myndighedemes, derun-
der domstolenes, indblanding.

Artikel 85, stk. 1 forbyder alle konkurrencebegrznsende aftaler m.v.
mellem virksomheder, som kan péavirke samhandelen mellem medlems-
stater og kan hindre, begrznse eller fordreje konkurrencen inden for
fellesmarkedet.

3. Ikke-rapporterede voldgiftsafgerelser ma tillige anses for at tzlle med ved stillingta-
gen til betydningen af EU-konkurrencereglernes virke. Jeg har kendskab, at der har
varet en del heraf.
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Artikel 85, stk. 2 bestemmer, at

“De aftaler eller vedtagelser, som er forbudt i medfer af denne artikel, har
ingen retsvirkning”.

Artikel 85, stk. 3 giver mulighed for dispensation fra artikel 85, stk. 1, hvis
nzrmere opregnede betingelser foreligger.

Samvirket mellem forbudsreglen i stk. 1, ugyldighedsreglen i stk. 2 og
gruppefritagelsesforordningerne i tilknytning til stk. 3 vil i det folgen-
de blive taget op med udgangspunkt i en nylig dansk hejesteretsdom*
om et montlissystem, Catena Systems-sagen.

II. Catena Systems-sagen

Ved Catena Systems-sagen for Hgjesteret var samspillet mellem en
gruppefritagelsesforordning, Kfo 1983/83, og mere vidtgiende kon-
kurrencebegrznsninger, end forordningen har tilladt, i fokus. En dansk
producent, Catena, af lise til mentdeponering, beregnet for indkebs-
vogne til supermarkeder m.v., havde i 1982 indgaet aftale med en fransk
virksomhed, Supermarket Systems SA, om dennes eneforhandling i
Frankrig. Mentdeponeringssystemet indebar, at kunden indsatte en be-
stemt mentsterrelse i vognkontrol-indretningen og derved fik vognen
fri, medens han modtog menten eller en ment af tilsvarende verdi re-
tur, nir vognen blev bragt retur. Eneforhandlingsaftalen indeholdt bl.a.
1 punkt 9.4 en konkurrenceklansul giende ud pa, at eneforhandleren ik-
ke — i aftalens lobetid og tre ir herefter — matte producere og/eller szl-
ge mentldssystemer til indkebsvogne, der var baseret pi et depone-
ringskoncept. Der blev pa et tidspunkt indgiet forlig mellem den fran-
ske eneforhandler og en anden producent af mentlise, R, der havde
sagsogt eneforhandleren for patentkraznkelse, og den danske produ-
cent og den franske eneforhandler indgik herved en tillegsaftale, som
indebar, at eneforhandleren kunne forhandle “iszr et nyt produkt”,
som var fremstillet af R og baseret p3, at vogne skulle festnes i en skin-
ne, nar de ikke var 1 brug. I marts 1988 hzvede den danske producent
imidlertid aftalen og krazvede erstatning, bl.a. med henvisning til, at
eneforhandleren havde pibegyndt forhandling af en ny mentlis, der

4. Afsagt 15. april 1997, UfR 1997.856 HD.
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var fremstillet af R, som imidlertid — ligesom den danske producents
13s — var baseret p4, at vognene skulle kobles til hinanden med en kzde.

Eneforhandleren gjorde for Hejesteret vedrerende de EU-konkur-
renceretlige spergsmil gzldende, at konkurrenceklausulen i enefor-
handleraftalens punkt 9.4 1 det hele mitte anses for ugyldig i medfer af
TEF artikel 85, stk. 2 og derfor ikke kunne paberdbes af producenten
som grundlag for et erstatningskrav. Dette synspunkt stottedes pa, at
bestemmelsen om, at konkurrenceklausulen tillige skulle gzlde 1 3 ar
efter aftalens opher var i strid med artikel 85, stk. 1, og ikke var omfat-
tet af gruppefritagelsen efter Kfo 1983/83, hvilket - ifelge eneforhand-
leren — indebar, at aftalen som helhed ikke skulle vere omfattet af
gruppefritagelsen, idet der henvistes til punkt 17 i Kommissionens
meddelelse om Kfo 1983/83.

Producenten bestred over for dette, at forhandleraftalens punkt 9.4
var i strid med TEF artikel 85, og anferte i gvrigt, at en eventuel ugyl-
dighed kun kunne vedrere konkurrencebegrznsningen efter kontrakt-
periodens opher, og at forhandleren efter forhandleraftalens punkt 14
(om adgang for begge parter til at give Kommissionen meddelelse om
aftalen og om genforhandling m.v. ved eventuel ugyldighed grundet
uforenelighed af bestemmelser i aftalen med TEF artikel 85 ) var afska-
ret fra at pdberabe sig artikel 85.

Hojesteret fandt, at den franske forhandlers forhandling af R’s nye
mentlds, uanset tillegsaftalen, matte anses for en klar overtredelse af
konkurrenceklausulen. Hgjesteret udtalte hertil, at: “Bestemmelsen i
eneforhandlingsaftalens punkt 9.4, stk. 1, in fine, hvorefter konkurrence-
klausulen tillige skulle vare gzldende i 3 ar efter aftalens opher, er ikke
omfattet gruppefritagelsen efter Kommissionens forordning 1983/83 om
anvendelse af EF-traktatens art. 85, stk. 3, pa kategorier af eneforhand-
lingsaftaler og ma anses for stridende mod traktatens art. 85, stk. 1. Dette
kan imidlertid ikke vzre til hinder for, at den evrige del af aftalens punkt
9.4, tillegges virkning, siledes at [producenten] tilkendes erstatning for
det tab, selskabet har lidt ved [eneforhandlerens] overtredelse af kon-
kurrenceklausulen inden for aftalens normale opsigelsesperiode”.

III. Gruppefritagelsessystemet
Gruppefritagelsessystemet baserer sig pa de forordninger, hvorved

Kommissionen med hjemmel i Ridets forordninger har dbnet adgang
til gruppefritagelse. Gruppefritagelse indebarer, at aftaler, som vel

148



Dansk ret og EU-konkurrencereglerne

eventuelt er konkurrencebegrznsende i strid med TEF artikel 85, stk.
1, men ikke indeholder andre konkurrencebegrznsninger end dem, der
opregnes i den enkelte forordning, i medfer af artikel 85, stk. 3 er frita-
get fra forbudsbestemmelsen i artikel 85, stk. 1, uden at forudgiende
“anmeldelse” kreves. Som retsakter, udstedt af Kommissionen med
hjemmel 1 Ridets forordninger, der finder deres hjemmel 1 TEF artikel
87, er gruppefritagelsesforordningerne bindende for EF-domstolen og
for de nationale domstole. Der er udstedt en rekke gruppefritagelser af
stor praktisk betydning for erhvervslivet i Europa, derunder for aftaler
om eneforhandling’, eksklusivt keb,® teknologioverferelse,” automo-
bilforhandleraftaler®, m.v.

En flerhed af problemstillinger knytter sig til samspillet mellem grup-
pefritagelsesforordningerne og virkningen af ikke at vare 1 ngjagtig sam-
klang hermed. Catena Systems-dommen aktualiserer interessen herfor.

IV. EF-domstolens hindtering af gruppefritagelses-
forordningerne

EF-domstolen har i enkelte tilfzlde haft anledning til at udtale sig om
sammenhzngen mellem bestemmelser i en gruppefritagelsesforordning
og artikel 85. Det ma imidlertid samtidig slis fast, at ikke alle proble-
mer i denne sammenhzang har vzret undergivet EF-domstolens provel-
se. Visse situationer skal fremdrages her.

Et forste problem er, om der gzlder gruppefritagelse, hvis aftalen in-
deholder “sorte klausuler”? Denne situation melder sig, hvor en aftale
som udgangspunkt er formuleret som en gruppefritaget aftale — f.eks.
en eneforhandlingsaftale, som kunne vare omfattet af Kfo 1983/83 el-
ler en aftale inden for forsikringsomridet, som kunne vere omfattet af
Kfo 1534/91 — men tillige indeholder en eller flere klausuler, som findes
ombhandlet 1 den pagzldende gruppefritagelsesforordning under den-

nes “sorte liste”.’

Det kunne f.eks. vere en klausul, hvorved eneforhandleren er afskiret fra
selv at fastsztte sine priser eller en eneforhandlingsaftale, som palegger le-

Kfo 1983/83.

Kfo 1984/83.

Kfo 240/96.

Kfo 1475/95. Se nzrmere om gruppefritagelsessystemet min fremstilling: EF-kon-
kurrenceret, Kabenhavn 1993, side 141 og i evrigt stikordregistret dér.

®© N W»
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veranderen at pilege de ovrige eneforhandlere bestemte forpligtelser,
f.eks. eksportforbud ind i denne eneforhandlers omride eller pligt pi de
ovrige forhandlere til betaling af et belgb, hvis de eksporterer ind i denne
forhandlers omride.

Et naste problem rummes i det spergsmal, om “sorte klausuler” er
ensbetydende med, at der foreligger konkurrencebegrznsninger 1 strid
med artikel 85, stk. 1? Yderligere kan det spergsmal rejses, om der fin-
des begrznsninger, som pa grund af deres karakter ikke kan anses for
“konkurrencebegrensninger” i artikel 85, stk. 1’s forstand. Et fjerde
problem, som pékalder sig analyse, er til stede, nir det sperges, om
f.eks. en eneforhandler kan vare forpligtet til alene at vare undergivet
de begrznsninger, som udtrykkeligt er opregnet pa forordningens hvi-
de liste, typisk samtidig med at den sorte listes forpligtelser er fjernet.

1. Er der gruppefritagelse, hvis aftalen indeholder “sorte klausuler”?

EF-domstolen har veret stillet over for den ferstnazvnte situation i Van
Vliet-sagen'®, der var en przjudiciel sag forelagt EF-domstolen af Ge-
rechtshof (appelretten) i Arnhem. EF-domstolen blev stillet spergsmal
med tilknytning til den tidligere gzldende gruppefritagelsesforordning
om eneforhandligsaftaler og eksklusivt keb, Kfo 67/67. Under sagen
foreld den situation, at en italiensk leverander af pensler m.v. havde
truffet aftale med en hollandsk virksomhed om eneforhandlingen for
Benelux-omridet. Men eneforhandlingsaftalen indeholdt en forpligtel-
se for leveranderen til at garantere, at dennes leveringer til kunder i Ita-
lien ikke matte vare bestemt til eksport til lande inden for Benelux,

hvilket skulle meddeles leveranderens italienske kunder ved salget til
dem.

9. Udtrykket den “sorte liste” i en gruppefritagelsesforordning dekker det forhold, at
de enkelte gruppefritagelsesforordninger indeholder en rzkke vilkir eller klausuler,
som ikke mé forekomme i de aftaler, som skal nyde godt af gruppefritagelsen. For
Kfo 1983/83’s vedkommende gzlder det f. eks. siledes, at der ikke finder gruppefri-
tagelse sted for eneforhandlingsaftaler, ndr producenter af samme varer eller af va-
rer, der pa grund af deres egenskaber, prisniveau og anvendelsesformil af forbruger-
ne anses for at vare af samme art, indgir gensidige eneforhandlingsaftaler med
hinanden [om sidanne varer]; jf. artikel 3, litra a). En “hvid liste” rummer omvendt
klausuler, som gerne mé forekomme uden at afskre gruppefritagelsen, for enefor-
handlingsaftalers vedkommende f.eks. en pligt pa eneforhandleren til uden for afta-
leomradet ikke at reklamere, oprette filialer og besidde udleveringslagre for aftale-
varerne, jf. artikel 2, stk. 2, litra c).

10. Van Vliet en Kwasten Ladderfabriek mod Dalle Crode, sag 25/75, pra. afg. af
1.10.1975, Sml. 1975, 1103.
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EF-domstolen pipegede ved sin besvarelse af de rejste spergsmal, at
gruppefritagelse efter forordningens przambel var gjort athengig af
visse betingelser. Dette var bl.a. udmentet i forordningens artikel 3 ved,
at det bestemtes, at “bestemmelserne 1 artikel 1, stk. 1 ikke finder an-
vendelse,'? hvis [...] kontrahenterne indskrznker formidlernes eller
forbrugernes muligheder for at skaffe sig de af aftalen omfattede varer
hos andre forhandlere inden for fallesmarkedet, navnlig hvis kontra-
henterne [...] treffer foranstaltninger for at hindre forhandlere eller
forbrugere andetsteds inden for fzllesmarkedet i at blive forsynet med
de varer, aftalen omfatter, eller i at afsztte dem i1 det omrade, aftalen
vedrerer”. Domstolen fastslog derp4, at en eneforhandlingsaftale mel-
lem en fabrikant i en medlemsstat og en eneforhandler andetsteds i fal-
lesmarkedet var omfattet af artikel 3 i Kfo 67/67, nir den forpligtede
fabrikanten til at forbyde formidlere og forbrugere i hans stat at eks-
portere eller lade de pagzldende produkter eksportere til det omréde,
aftalen vedrerte, og nir den havde den virkning, at formidlere og for-
brugere i dette omride i betydeligt omfang blev afskaret fra at erhverve
disse produkter direkte fra fabrikantens stat. EF-domstolen fejede til, at
en sidan aftale var omfattet af artikel 3 1 Kfo 67/67, selv om formidlere
og forbrugere i det omride, aftalen vedrerte, faktisk har mulighed for at
erhverve de af aftalen omfattede produkter pé fzllesmarkedet uden for
fabrikantens stat, uanset om de benytter denne mulighed. EF-domstolen
afskar siledes gruppefritagelse for den foreliggende situation.

Man ma imidlertid i relation til denne afgerelse rejse det sporgsmal,
om EF-domstolen dermed har afskiret enhver anvendelse af gruppefri-
tagelsesforordningen, hvis blot en enkelt bestemmelse i aftalen — som i
pvrigt ville falde ind under gruppefritagelsesforordningen — gir videre
end tilladt efter forordningen. Eller, omvendt udtrykt, om anvendelse
af en gruppefritagelsesforordning er betinget af, at alle forordningens
vilkar fuldt ud er opfyldt. Domstolen synes nzppe med den forelig-
gende dom at have taget stilling til dette spergsmal. Det kunne vel vere
nzrliggende at tolke Domstolens tilfgjelse — om, at en sidan aftale var
omfattet af artikel 3 i Kfo 67/67, selv om formidlere og forbrugere i det
omride, aftalen vedrerte, faktisk har mulighed for at erhverve de af af-
talen omfattede produkter pa fzllesmarkedet uden for fabrikantens stat

11. En sidan forpligtelse var klart omfattet af forordningens “sorte liste” i artikel 3, jf.
teksen nedenfor.

12. Artikel 1, stk. 1 bestemte, at i medfer af artikel 85, stk. 3 erkleredes bestemmelserne
iartikel 85, stk. 1 for uanvendelige pa aftalen, hvis nzrmere angivne betingelser ved-
rerende aftalens indhold var opfyldt. (Der gjaldt med andre ord gruppefritagelse).
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— siledes, at anvendelse af gruppefritagelse slet ikke er mulig, hvis de
formulerede betingelser i forordningen ikke er opfyldt, i gvrigt uanset,
om de faktiske virkninger af en given aftale ville vre, som om den pa-
gzldende “sorte” klausul ikke fandtes i aftalen. En sidan tolkning mé
dog antages at vzre for vidtgiende. EF-domstolen har ved en pracis
lesning af dommen neje begranset sig til at tage stilling til, om en afta-
le — med den sorte klausul — har varet gruppefritaget. Dette har Dom-
stolen afvist. Domstolen har derimod ikke nedvendigvis dermed afvist
at lade den “rene” del af aftalen, uden tilstedevarelsen af den pagl-
dende sorte klausul, nyde godt af gruppefritagelse 1 den forstand, at af-
talen dermed ikke rammes af ugyldighed for sa vidt angar den “rene”
del. En korrekt lzsning af dommen 1 denne henseende ma siledes vare,
at EF-domstolen ikke har taget stilling til dette sporgsmal.

Domstolens holdning, som denne er kommet til udtryk i Van Vliet-
dommen, kan vel for en umiddelbar betragtning forekomme formali-
stisk. Man md imidlertid herved have i erindring, at EF-domstolen der-
med ikke har taget stilling til det overordnede spergsmal, om aftalen
overhovedet falder ind under forbudsbestemmelsen i artikel 85, stk. 1.
Hyvis aftalen mitte vere omfattet af artikel 85, stk. 1, er der med Van
Vliet-dommen ej heller taget stilling til, om betingelserne 1 artikel 85,
stk. 3 er opfyldt, siledes at aftalen eventuelt kunne fritages fra forbuds-
bestemmelsen i medfer af denne bestemmelse. Fritagelse — nir aftalen
ikke omfattes af en gruppefritalgesesforordning — vil normalt krave
“anmeldelse” 1 medfer af Rfo 17/62 artikel 4, stk. 1, men fritagelse
uden anmeldelse er mulig for visse aftalers vedkommende 1 medfer af
Rfo 17/62 artikel 4, stk. 2.

Man kan eventuelt overveje, om en fuldstzndig unddragelse af grup-
pefritagelsesmuligheden, ogsa for den del af aftalen, som isoleret set
ville vere omfattet af gruppefritagelsesforordningen, ville have varet
en hensigtsmassig lesning. Til dette ma siges, at hvis en total ugyldig-
hed altid skulle vare konsekvensen, ville dette let kunne anspore ene-
forhandlere tl at pitage sig eksportforbud, lengerevarende konkur-
renceklausuler eller andre forpligtelser, som ikke ville give mulighed
for gruppefritagelse. Ogsd leveranderen kunne tznkes ved kontrakt-
formuleringen at spekulere i ugyldighed. Skulle den samlede aftale va-
re ugyldig, fordi den som ikke-gruppefritaget ville krznke artikel 85,
ville dette indebare resultater, som i en rekke henseender ma forekom-

13. Rfo 17/62 artikel 4, stk. 2 ville dog nzppe have kunnet finde anvendelse pi den afta-
le, som foreld i Van Vliet-sagen.
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me absurde, f.eks. i form af, at aftalen ikke ville kunne affede forplig-
telser pd leveranderen til at respektere eneforhandlingsforpligtelsen, ej
heller 1 aftalens lobetid, eller ikke ville afskere eneforhandleren fra at
erhverve kontraktprodukter fra andre eneforhandlere, osv.

2. Er “sorte klausuler” ensbetydende med konkurrencebegrensninger i

strid med artikel 85, stk. 1?2
P4 serlig markant made har EF-domstolen behandlet dette sporgsmil i
Bayer mod Siillhofer-dommen."* Her tog EF-domstolen stilling til en
ikke-angrebsklausul, som var omfattet af den “sorte liste” 1 den dagzl-
dende gruppefritaglesesforordning vedrerende patentlicensaftaler, Kfo
2349/84." Der var opstiet tvist mellem p.d.e.s. en erhvervsdrivende,
Siillhofer, og p.d.a.s. Bayer AG, begge med hjemsted i1 Tyskland. Sa-
gens kernepunkt var, at parterne i en licensaftale havde optaget en klau-
sul, hvorved licenstageren var forpligtet til tkke at angribe de i licens
givne, i flere af Fellesskabets medlemsstater bestdende, licensgiveren
tilherende, identiske patenter. EF-domstolen udtalte, at “en ikke-an-
grebsklausul i en patentlicensaftale, alt efter den retlige og skonomiske
sammenhang, kan indebzre en konkurrencebegrznsning i Traktatens
artikel 85, stk. 1’s forstand. En sddan klausul udger imidlertid ikke en
konkurrencebegrznsning, hvis den forekommer 1 forbindelse med en
vederlagsfrit meddelt licens, og licenstagerens konkurrencemassige
stilling ikke forringes som felge af licensbetaling, eller hvis licensen er
meddelt mod vederlag, men vedrerer en teknisk forzldet produktions-
metode, som den virksomhed, der har pataget sig ikke-angrebsforplig-
telsen, ikke pitznker at anvende”.

Det i denne sammenhzng interessante var, at den “sorte liste” 1 Kfo
2349/84 netop havde optaget en klausul med et indhold som den, EF-
domstolen behandlede i sagen. Det hed séledes 1 artikel 3, stk. 1:

“Artikel 1 og artikel 2, stk. 2, finder ikke anvendelse'® nar:

1. licenstageren palegges forbud mod at angribe det i licens meddelte pa-
tent eller en anden i fzllesmarkedet beskyttet industriel eller kommer-
ciel ejendomsret, som tilherer licensgiveren eller en med ham forbundet
virksomhed”.

14. Bayer mod Siillhofer, sag 65/86, pre. afg. af 27.9.1988, Sml. 1988, 5249.
15. Kfo 2349/84 er nu aflest af Kfo 240/96.
16. Dvs. der gjaldt ikke gruppefritagelse.
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Det kan siledes konstateres, at EF-domstolen ikke finder den omsten-
dighed, at en klausul er omfattet af en “sort liste” i en gruppefritagel-
sesforordning, for ensbetydende med, at en overtrzdelse af artikel 85,
stk. 1 dermed kan konstateres. Der mi i stedet ske en selvstzndig vur-
dering af aftaleklausulen i dens ekonomiske sammenhang.

3. Findes der restriktioner, som pd grund af deres karakter ikke kan

anses for “konkurrencebegrensninger” i artikel 85, stk. 1’s forstand
I Pronuptia-dommen'” var en rzkke bestemmelser i en franchiseaftale
til provelse ved tyske domstole, og Bundesgerichtshof forelagde EF-
domstolen en rzkke przjudicielle spergsmal i relation til artikel 85.
EF-domstolen udtalte ved sin besvarelse, at der var visse aftalebestem-
melser, der — for at modvirke risikoen for, at know-how og bistand
blev udnyttet af franchisegiverens konkurrenter — var uwomgengelige.
Sidanne aftalebestemmelser var ikke konkurrencebegrznsninger, som
omhandlet i artikel 85, stk. 1.'8

Denne holdning fra EF-domstolens side er udtryk for, at selv om der
foreligger begrznsninger, i form af restriktioner pa en af parterne eller
miske begge i forhold til 3.-mand, er dette ikke nedvendigvis ensbety-
dende med, at der er tale om konkurrencebegrensninger i artikel 85,
stk. 1’s betydning. Dette kan forklares ved, at en bestemt aftaletype,
f.eks. som her en franchiseaftale, slet ikke ville vare blevet indgiet, hvis
disse begrznsninger ikke kunne indgi i arrangementet. Pa denne méde
bliver der ikke tale om begrznsninger af konkurrencen gennem disse
begrznsninger, men alene om visse restriktioner som nedvendige for-
udsztninger for at fi en szregen aftale, som ellers ikke ville blive ind-
géet, 1 stand. Da aftalen med den pigzldende restriktion ellers ikke vil-
le eksistere, er restriktionen ikke nogen hindring pé parternes adferd.
Samspillet med gruppefritagelsesforordningssystemet kommer imid-
lertid her frem ved, at Kommissionen efter afsigelsen af Pronuptia-
dommen udstedte en gruppefritagelsesforordning for franchiseaftaler,
Kfo 4087/88, hvori opregnes en rekke klausuler, som gerne ma fore-
komme i de i forordningen omhandlede franchiseaftaler, uden at grup-
pefritagelsen derved er afskaret. Samtidig er det markant, at en rekke af
de siledes i forordningens “hvide liste” indarbejdede klausuler er iden-
tiske med klausuler, som EF-domstolen i Pronuptia-dommen fandt ik-

17. Pronuptia de Paris GmbH mod Schillgalis, sag 161/84, pre. afg. af 28.1.1986, Sml.
1986, 353.
18. Pronuptia-dommen, przmis 16.
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ke krenkede forbudsbestemmelsen 1 artikel 85, stk. 1. Nir dette er til-
feldet, er gruppefritagelsesforordningen samtidig udtryk for, at klau-
suler, som forekommer pd en “hvid liste” — og dermed giver adgang til
dispensation i henhold til artikel 85, stk. 3 — ingenlunde behover at ve-
re konkurrencebegrznsende i strid med forbudsbestemmelsen 1 artikel
85, stk. 1.

En hermed beslegtet tankegang har tillige fundet vej frem 1 DLG-
dommen'. I denne dom fandt EF-domstolen anledning til at give ud-
tryk for, at under de foreliggende omstzndigheder fandtes vedtzgts-
messige begrznsninger som dem, der var pilagt medlemmeme af
DLG, ikke at gi videre, end hvad der var nedvendigt for at sikre en til-
fredsstillende drift af andelsvirksomheden og for at opretholde dens
kontraheringsstyrke over for producenterne.?’ Sagsegerne i hovedsa-
gen havde derimod gjort gzldende, at den pigzldende vedtzgtsen-
dring havde til formadl eller til folge at begrense konkurrencen, da for-
malet var at bringe den indkebsvirksomhed til opher, som visse med-
lemmer foretog inden for rammerne af en anden forening, som kon-
kurrerede med DLG, og siledes opnid en dominerende stilling pd de
omhandlede markeder. Men Domstolen kunne konkludere, at “en ved-
tegtsbestemmelse 1 en andelsindkebsforening, hvorved det forbydes
dens medlemmer at deltage i andre former for organiseret samarbejde i
direkte konkurrence med foreningen, ikke er omfattet af forbuddet i
traktatens artikel 85, stk. 1, sifremt den nzvnte vedtzgtsbestemmelse
er begrenset til, hvad der er nedvendigt for at sikre en tilfredsstillende
drift af andelsvirksomheden og for at opretholde dens kontraherings-
styrke over for producenterne”?!. Ogsa her fandt EF-domstolen sale-
des begrznsningers forekomst si “uomgengelige” 1 sammenhngen, at
de ikke udgjorde begrensninger af konkurrencen.

4. Gruppefritagelsesforordningernes mulige kontraktforpligtende
virkning

Spergsmal om den kontraktforpligtende virkning af gruppefritagelses-

forordninger har serlig fundet udtryk 1 EF-domstolens afgerelse ved-

rorende en bilforhandlerkontrakt i VAG France-dommen?? Her var si-

tuationen, at der var opstiet uenighed mellem den autoriserede impor-

19. Gottrup-Klim-Grovvareforening mod DLG, sag C-250/92, pre. afg. af 15.12.1994,
Sml. 1994 1-5641.

20. DLG-dommen, przmis 40.

21. Premis 45.

22. VAG France mod Magne, sag 10/86, dom af 18.12.1986, Sml. 1986, 4071.
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tor af Folkevogne og Audi i Frankrig, VAG France, og en eneforhand-
ler af disse biler for et omride af Frankrig. Uenigheden angik rakke-
vidden af Kommissionens gruppefritagelsesforordning om bilforhand-
lerkontrakter, Kfo 123/85.2 Forordningen hjemlede bl.a. gruppefrita-
gelse for visse bilforhandlerkontrakter, nir disse var indgéet for mindst
fire ar, eller aftalen var indgdet pa ubestemt tid og kunne opsiges med et
varsel pa mindst ét ar.

EF-domstolen foretog en analyse af sammenhangen mellem artikel
85, stk. 1 og stk. 3, samt Kfo 123/85 og Radets hjemmelsforordning, Rfo
19/65, for den pagzldende kommissionsforordning. Domstolen fastslog
herved, at Kfo 123/85 som gennemferelsesforordning til Traktatens arti-
kel 85, stk. 3 blot hjemlede mulighed for, at de erhvervsdrivende inden
for automobilbranchen i et vist omfang kunne indga salgs- og serviceaf-
taler, som trods visse vilkir om eneret og om forbud mod konkurrence
ikke omfattes af forbudet i artikel 85, stk. 1. Kfo 123/85 palagde imidler-
tid ikke de erhvervsdrivende at udnytte disse muligheder, ligesom den
heller ikke indebar, at indholdet af en sidan aftale ®ndres eller bliver
ugyldigt, hvis de i forordningen angivne betingelser ikke var opfyldt?*
Parterne kunne nemlig eventuelt anmode Kommissionen om at trzffe
individuel beslutning om, at artikel 85, stk. 1 ikke finder anvendelse, eller
gore gzldende at betingelserne i en anden gruppefritagelsesforordning
var opfyldt, eller endelig bevise, at den pagzldende aftale af andre grunde
ikke var uforenelig med forbudet i artikel 85, stk. 1.

Med denne afgerelse er det siledes gjort klart fra EF-domstolens si-
de, at en gruppefritagelsforordning ikke har den konsekvens for en
foreliggende aftale — som er af en sidan art, at den eventuelt kunne om-
fattes af den pigzldende forordning — at aftalen nedvendigvis skal til-
passes siledes gennem @ndring, at den far et af forordningen anerkendt

indhold.

V. Danske domstoles generelle indstilling over for TEF
artikel 85

Forud for en behandling af Hejesterets dom vedrerende lassystemet,
kan der vare grund tl at kaste et blik pd, hvorledes danske domstole
har vare stillet over for EU-konkurrenceretlige sporgsmal.

23. Denne forordning er nu aflest af Kfo 1475/95.
24. Przmis 12.
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I en dom fra Vestre Landsret om parallelimport®® er nedlzeggelse af
forbud blevet nzgtet, da det skke var blevet gjort antageligt, at en pi-
stiet eneforhandlingsaftale tkke stred mod EF-traktatens art. 85.

Et firma havde under piberabelse af en aftale om eneret til forhandling af
en fransk producents produkter i Danmark begzret forbud nedlagt mod,
at et andet firma afsatte den franske producents produkter, som det andet
firma kebte 1 Danmark hos en vesttysk forhandler. Der foreld ikke for
landsretten oplysninger om det nzrmere indhold af den af det farste firma
paberibte aftale. Landsretten udtalte herved, at “da en aftale som den pébe-
ribte om ‘eneforhandling’ som hovedregel er omfattet af forbudet mod
konkurrencebegrznsende aftaler i EF-traktatens artikel 85, stk. 1, og da de
kzrende ikke har godtgjort, at den piberadbte aftale alligevel har gyldighed,
jf. herved artiklens stk. 3, og siledes antageliggjort, at et eventuelt forbud
ikke vil veere ulovligt, jf. retsplejelovens § 647, stk. 2, finder landsretten ik-
ke, at den af de karende piberibte aftale eller det af disse iovrigt anferte
kan begrunde, at der nedlegges forbud, som af dem begaret”.

Denne afgerelse falder godt i trdd med EU-konkurrenceretten. En ene-
forhandlingsaftale mé ikke formuleres siledes, at den forpligter leve-
randeren til at palegge andre forhandlere ikke at eksportere til enefor-
handlerens omrade.?® Kfo 1983/83% giver i evrigt ikke eneforhandle-
ren adgang til over for tredjemand at paberabe sig aftalens bestemmel-
ser, hvis disse forhindrer parallelimport.?® Dette galder ej heller andre
klausulers hindhvelse over for tredjemand, selv om en gruppefrita-
gelsesforordning havde dzkket den pigzldende klausul?’

Hagjesteret har i en kzremalskendelse 1 1983 om en Benzinleverance-
kontrakr’® varet stillet over for spergsmilet om przjudiciel forelzg-
gelse for EF-domstolen under en sag, som angik et EF-konkurrence-
retligt spergsmal. Hojesteret ndede frem til, at en foreleggelse ikke var
nedvendig. Henvisningen i Heojesterets kendelse skete til Traktatens
artikel 177, stk. 2, hvorved rzkkevidden af kendelsen er begrenset. Ar-

25. UfR 1984.632 VLD.

26. Jf. herved talrige domme afsagt af EF-domstolen i min “EF-konkurrenceret”, kapi-
tel IX.

27. Og ejheller tidligere Kfo 67/67.

28. Jf. herved den dagzldende Kfo 67/67 artikel 3; tilsvarende efter nugzldende Kfo
1983/83 artikel 3.

29. Jf. herved EF-domstolens afgerelse i Grand garage albigeois mod Garage Massol
SARL, sag C-226/94, pre. afg. af 15.2.1996, Sml. 1996-1, 651.

30. UfR 1984.67 HKK.
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tikel 177, stk. 2 indeholder en mulighed for enhver ret i en medlemsstat
til at forelegge sporgsmil for EF-domstolen. Det hedder siledes i arti-
kel 177, stk. 2, at “Sifremt et sidant spergsmal [om bl.a. fortolkningen
af EF-Traktaten eller om gyldigheden og fortolkningen af retsakter ud-
stedt af Fzllesskabets institutioner] rejses ved en ret i en af Medlems-
staterne, kan denne ret, hvis den skenner, at en afgerelse af dette
sporgsmil er nedvendig, for den afsiger sin dom, anmode Domstolen
om at afgere sporgsmalet”.

I det foreliggende tilfzlde var der under forberedelsen af en sag om,
hvorvidt en benzinforhandler havde vzret berettiget til at ophave en
aftale om pligt til at aftage benzin m.v. fra et benzinselskab, fra for-
handlerens side begzret foreleggelse af sagen for EF-domstolen med
henblik p3, om benzinselskabets adferd “indebar en overtrzdelse af
gruppefritagelsesbetingelserne i EQF-traktatens art. 85, stk. 3”, og om
nationale domstole kunne pakende spergsmailet herom med henblik pa
at bedemme, om betingelserne for ophzvelse af aftalen var til stede.
Benzinselskabet havde protesteret herimod. Ostre Landsrets kendelse,
som ikke havde imedekommet denne begzring, var herefter blevet
indbragt for Hejesteret. Under den mundtlige forhandling af spergs-
malet for landsretten gjorde forhandleren gzldende, at parternes aftale,
der var ligelydende med en rzkke aftaler med andre benzinforhandle-
re, pivirkede den frie konkurrence inden for Fzllesmarkedet, og at
sagsegeren havde overtrddt de dispensationsbestemmelser, der var fast-
sat 1 Kommissionens dagzldende forordning 67/67. Det blev hevdet at
vare af betydning for bedemmelsen af forhandlerens ret til at heve af-
talen, om en sidan overtrzdelse havde fundet sted. Over for dette hav-
de benzinselskabet bestridt, at parternes aftale kunne pévirke konkur-
rencen inden for Fazllesmarkedet, idet aftalen var indgiet mellem to
danske parter og kun havde betydning for afsztningen i Danmark. Si-
fremt aftalen skulle vare omfattet af Traktatens artikel 85, blev det bl.a.
gjort gzldende, at den ville falde ind under undtagelsesbestemmelsen i
artikel 85, stk. 3, jf. Kommissionens forordning 67/67, artikel 1.

Landsretten fandt, at der ikke i sagen var oplysninger, som gav grund-
lag for at antage, at aftalen, der var indgdet mellem 2 danske virksomhe-
der, og som alene vedrerte salg til kunder her i landet, pivirkede handelen
mellem medlemsstaterne i EE Det sds i denne forbindelse ikke at vare af
betydning, at tilsvarende aftaler skulle vere indgdet af benzinselskabet
med andre virksomheder. Der var herefter ikke holdepunkter for at anta-
ge, at aftalen var omfattet af Traktatens artikel 85, stk. 1, hvorfor begzring
om sagens forelzeggelse for EF-domstolen ikke blev taget til felge.
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Hgjesteret bemarkede i sin kendelse, at det fremgik af forhandlerens
processkrifter, at denne gjorde gzldende, at benzinselskabets adfzrd
indebar “en overtrzdelse af gruppefritagelsesbetingelserne i henhold til
EOF-traktatens art. 85, stk. 3, jf. Kommissionens forordning nr. 67/67
af 22. marts 1967 og Ridets forordning nr. 19/65 af 2. marts 1965, art. 7,
og at dette i sig selv berettiger [forhandleren] til at hzve aftalen. I kare-
skriftet har [forhandleren] fremsat begzring om, at EF-domstolen tilli-
ge anmodes om at tage stilling til spergsmélet om ‘hvorvidt tilsidesat-
telse af gruppefritagelsesbetingelserne i henhold til EF-Traktatens art.
85, stk. 3, jf. Kommissionens forordning nr. 67/67 af 22.3.1967 kan p3-
kendes af nationale domstole med henblik pd bedemmelse af, om be-
tingelserne for ophzvelse af en aftale af nzvnte art er til stede’.” Hoje-
steret afstod imidlertid fra foreleggelse med bemarkningen, at det “pa
det foreliggende grundlag” ikke fandtes pikravet af hensyn til sagens
afgerelse, at sagen af landsretten forelegges EF-domstolen i medfer af
traktatens art. 177, stk. 2.

Hagjesteret fik ikke efterfolgende lejlighed til at tage stilling til sagen.
Det vides derfor ikke, om Hgjesteret, hvis sagen havde varet indbragt
hertil, eventuelt ville have forelagt przjudicielle spergsmil for EF-
domstolen.’’ Man m3 vel imidlertid lzse Hojesterets kendelse siledes,
at Hegjesteret har ment, at som sagen var oplyst for landsretten var det
ikke nedvendigt at forelegge spergsmal for EF-domstolen for at kun-
ne tage stilling til den foreliggende sag.

Der har vel varet en god portion fornuftig procesekonomi i at und-
lade forelzggelse i en sag af den pdgzldende art, hvis der pa grundlag af
de faktiske forhold ikke forekommer realistisk mulighed for at né frem
til, at en krenkelse af artikel 85, stk. 1 er til stede.

Forhandlerens standpunkt, hvorefter en overtrzdelse af gruppefrita-
gelsesbetingelserne 1 henhold til artikel 85, stk. 3, jf. Kfo 67/67 og Rfo
19/65, 1 sig selv skulle berettige forhandleren til at have aftalen, var
klart uholdbart. Dette viser iszr den senere afgerelse 1 ovennzvnte EF-
dom i Bayer mod Siillbofer-dom fra 1988.32

I en sag om en Dlventil,>> havde Se- og Handelsretten forelagt for-
skellige spergsmil til przjudicel besvarelse for EF-domstolen. Bl.a. rej-

31. T artikel 177, stk. 3 hedder det om den obligatoriske forelzggelsespligt: “Safremt et
sddant spergsmil rejses under en retssag ved en national ret, hvis afgerelser ifelge de
nationale retsregler ikke kan appelleres, er retten pligtig at indbringe sagen for
Domstolen”.

32. Bayer mod Sillhifer, sag 65/86, pra. afg. af 27.9.1988, Sml. 1988, 5249.

33. UfR 1991, 652 HD.
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stes spergsmal, om en aftaleforpligtelse for en licenstager til en patente-
ret opfindelse til — uden tidsbegrznsning, og siledes ogsi efter paten-
tets udleb — at betale licensafgift, udgjorde en konkurrencebegrens-
ning af den i Traktatens artikel 85, stk. 1, omhandlede art, og om en be-
stemmelse i en licensaftale, hvorefter en licenstager ikke var berettiget
til at szlge det pigzldende produkt efter aftalens opher, udgjorde en
konkurrencebegrensning af den i artikel 85, stk. 1, omhandlede art, nir
licensaftalen vedrerte et patenteret produkt, og patentet var udlgbet.
Selv om EF-domstolen™* narmere redegjorde for, at en licensaftale un-
der de omhandlede situationer vel kunne tznkes at udgere en overtra-
delse af artikel 85, stk. 1, blev den indledende passus 1 EF-domstolens
svar imidlertid central for Hgjesteret. EF-domstolen havde udtalt:
“Indledningsvis bemerkes, for s vidt angir den forste del af dette
spergsmal, at der i artikel 85, stk. 1, opstilles et forbud mod aftaler mel-
lem virksomheder, der kan pavirke handelen mellem medlemsstater, og
som har til formal eller til folge at hindre, begrense eller fordreje kon-
kurrencen inden for Fellesmarkedet, idet sidanne aftaler er uforenelige
med Fezllesmarkedet. Det legges i det folgende til grund, at den natio-
nale retsinstans finder, at samhandelen mellem medlemsstater kan vare
pavirket i det sagsforhold, der foreligger i hovedsagen.” Ved Hejeste-
rets afgorelse af sagen udtaltes det nemlig med nzrliggende adresse til
det netop citerede udsagn, at “Der er ikke forelagt Hojesteret oplys-
ninger, der godtger, at licensaftalen kan have en markbar indflydelse
pa handelen mellem medlemsstater i EE Allerede af denne grund kan
aftalen ikke tilsideszttes som stridende mod EQF-traktatens art. 85,
stk. 17,

EF-domstolens indledende passus og Hegjesterets udsagn bringer det
vigtige forhold frem i lyset, at alle betingelserne 1 artikel 85, stk. 1 ma
vare opfyldt, for at en overtradelse af artiklen kan vare overtridt. Der
er ikke 1 EU-konkurrenceretten tale om per se-forbud af den blotte af-
tale.

V1. Catena Systems-sagen i lyset af EF-domstolens praksis

Haojesterets afgorelse i Catena Systems-sagen er pa baggrund af den
foretagne gennemgang interessant.
For det forste er Hojesterets udsagn om, at bestemmelsen i enefor-

34. Ottung mod Klee & Weilbach, sag 320/87, pra. afg. af 12.5.1989, Sml. 1989, 1177.

160



Dansk ret og EU-konkurrencereglerne

handlingsaftalen, hvorefter konkurrenceklausulen tillige skulle vare
gzldende 1 3 ar efter aftalens opher, utvivlsomt 1 god overensstemmelse
med EF-domstolens praksis. Det er siledes givet, at gruppefritagelsen
efter Kfo 1983/83 kun ville vere gzldende for en konkurrenceklausul i
aftalens lebetid. Dette er vel ikke udtrykkeligt formuleret i forordning-
ens egen tekst, men preamblen til forordningen lader ingen tvivl besta.

Przamblen angiver i punkt (8), at “de konkurrencebegransninger, som ud
over den eksklusive leveringspligt siledes er tilladt, bevirker, at opgaverne
fordeles bedre mellem parterne, og at eneforhandleren koncentrerer sin
forretningsaktivitet om de af aftalen omfattede varer indenfor det ham tl-
delte omrade; 1 almindelighed er disse begrensninger, sdfremt de kun gel-
der for aftaleperioden, nedvendige for at opnd de forbedringer i fordelin-
gen af varerne, som er formalet med at give eneforhandlingsret”. Med den
herved (af mig) fremhavede tekst fremstir det som klart, at en lengereva-
rende konkurrenceklusul ligger ud over forordningens regulering og der-
med ikke er gruppefritaget.*®

Hojesterets fortszttelse om, at konkurrenceklausulens tilsigtede gzl-
den 1 3 4r efter aftalens opher métte “anses for stridende mod trakta-
tens art. 85, stk. 1” kan derimod give anledning til en vis tvivl. Som
ovenfor omtalt, har EF-domstolen ikke sat lighedstegn mellem en
manglende overensstemmelse mellem gruppefritagelsesforordningerne
og krznkelse af artikel 85/ugyldighed, jf. herved iszr Bayer mod Sill-
hofer-dommen.*® Man kan nzsten gore gzldende, at EF-domstolen
tveert imod utvetydigt klart har lagt afstand til en sidan sammenhang.
Nir Heojesteret desuagtet valger ikke at rejse tvivl om strid med artikel
85, stk. 1, kunne dette, for en umiddelbar betragtning, se markvardigt
ud og fare til det spergsmail, om der ikke herved havde varet behov for
en afklaring gennem en prajudiciel foreleggelse af afklarende sporgs-
mil fra Hejesterets side for EF-domstolen? Man m4 imidlertid herved
efter min vurdering have for gje, at det er op til de nationale domstole
at treffe afgerelse vedrerende de pigzldende sagers faktum, herunder,
om de omstzndigheder foreligger, som skal vare opfyldt for, at betin-
gelserne 1 artikel 85, stk. 1, er til stede. Hvis man ville gore gzldende, at
Hgjesteret burde have forelagt sagen for EF-domstolen i medfer af
TEF artikel 177, stk. 3, mitte dette have indebdret en tvivl med hensyn

35. Sml. herved Van Vliet-dommen, ofr.
36. Bayer mod Siillbifer, sag 65/86, pra. afg. af 27.9.1988, Sml. 1988, 5249.
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til den rette fortolkning af TEF artikel 85. En sidan tvivl — den rette
fortolkning — har der imidlertid, efter min vurdering, ikke kunnet fore-
ligge. Nir det skal fastslds, om artikel 85, stk. 1 omfatter ogsé en 3-arig
konkurrenceklausul i en sammenhzng som den i den konkrete sag
foreliggende, er der nemlig nzppe tvivl om, at EF-domstolen til dette
sporgsmal ville have svaret, at artikel 85, stk. 1 for en sidan aftales ved-
kommende — i kraft af den ekonomiske og retlige sammenhang, hvori
den pagzldende aftale indgdr — kan finde anvendelse, hvis alle betingel-
serne i bestemmelsen er opfyldt, men at det er op til den nationale
domstol at afgere, om dette i den konkrete sag er tilfzldet.”” Med et si-
dant - forventeligt — svar ville Hgjesteret, hvis sagen havde varet fore-
lagt EF-domstolen til udtalelse, have varet stillet i nejagtigt samme si-
tuation, som Hgjesteret var i den foreliggende sag — uden forelzggelse.
Af denne grund ma det forekomme overbevisende rigtigt, at Hojesteret
ikke har fundet anledning til at foretage en forelzggelse for EF-dom-
stolen’®.

Hagjesterets resultat: at den 3-irige konkurrenceklausul “mé anses
for stridende mod traktatens art. 85, stk. 1” ville antagelig kun kunne
stilles i tvivl, hvis man segte det synspunkt forfzgtet, at en lengereva-
rende konkurrenceklausul, som skulle strzkke sig ud over aftalens lo-
betid, skulle vaere en nedvendig forudsztning for at ville tildele en ene-
forhandlingsret. Der kan vel fremferes argumenter til stette herfor,
som ikke er uden vagt, idet leveranderen gennem tildelingen af enefor-
handlingsretten i evrigt har afskiret sig fra at lade det pigzldende om-
ride bearbejde, siledes at en konkurrenceklausul pa forhandleren som
betingelse for at kunne virke effektivt kunne hzvdes at matte kunne
udstrzkke sig til et tidspunkt ogsé efter aftalens udleb. Om en sidan
lengerevarende konkurrenceklausul er naturlig i den konkrete sam-
menhzng, og dermed kunne seges stottet pi EF-domstolens holdning,
som denne navnlig er kommet til udtryk i Pronuptia-dommen,*’ ville
imidlertid i sidste ende bero pi den faktiske vurdering, som det mitte
tilkomme Hgjesteret at foretage.

Ved Hgjesterets afstandtagen fra eneforhandlerens synspunket, at af-
talen som helhed ikke skulle vere omfattet af gruppefritagelsen — hvil-

37. Sml. herved f.eks. EF-domstolens besvarelse pa denne mide i Delimitis mod Hen-
ninger Briu, sag C-234/89, pra. afg. af 28.2.1991, Sml. 1991, 1-935.

38. Der er ikke i dommen antydninger af, at Heojesteret skulle have overvejet spergsmil
om prajudiciel forelzggelse.

39. Pronuptia de Paris GmbH mod Schillgalis, sag 161/84, pra. afg. af 28.1.1986, Sml.
1986, 353.
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ket mitte indebzre, at der slet ikke ville kunne stettes ret pd konkur-
renceklausulen, ej heller 1 aftalens lobetid — har Hojesteret samtidig ta-
get afstand fra eneforhandlerens paberibelse af den meddelelse, som
Kommissionen har udstedt i tilknytning til bl.a. Kfo 1983/83. Dette er i
god samklang med EF-domstolens hindtering af de til visse af Kom-
missionens forordninger udstedte meddelelser. I Grand garage albi-
geois mod Garage Massol SARL,*® har EF-domstolen siledes fastsldet,
at Kommissionens meddelelser*! kun prazciserer forordningers be-
stemmelser, men kan ikke modificere dem. Til dette kommer i gvrigt,
at punkt 17 i nevnte meddelelse ikke har det indhold, eneforhandleren
tilsyneladende har ment, nemlig at fastsl3, at en manglende overens-
stemmelse med gruppefritagelsesforordningen automatisk ville inde-
bazre en ugyldig aftale. Indholdet af punkt 17 er derimod alene at pre-
cisere gruppefritagelsens rekkevidde. I punkt 17 siges det siledes i den
relevante passus om parternes forpligtelser: “Pitager de sig yderligere
konkurrencebegrensende forpligtelser [end dem, der er opregnet i for-
ordningens “hvide liste”], er den pagzldende aftale som helhed ikke
lengere omfattet af gruppefritagelsen og kan kun fritages ved sarskilt
[hvorved mi menes individuel]** beslutning”. Ej heller meddelelsen
udtaler siledes nogen vurdering i forhold til artikel 85, stk. 1.

VIL. Afslutning: Perspektiver

Catena Systems-dommen er i god overensstemmelse med det ovenfor
behandlede resultat af spergsmél 1: Om der er gruppefritagelse, hvis
der i aftalen indeholdes “sorte klausuler”. Det er der ikke.

Men aftalen som helhed er ikke dermed nedvendigvis ugyldig, jf.
EF-domstolens holdning, som omtalt under punkt 2.

Haejesterets afgerelse af, at konkurrenceklausulen, efter aftalens op-
hor, matte anses for stridende mod artikel 85, stk. 1, har indebaret en
afstandtagen fra Hojesterets side af muligheden for at anse denne afta-
leforpligtelse for at vare en begrensning, uden at vere en konkurren-
cebegrznsning.®’

40. Grand garage albigeois mod Garage Massol SARL, sag C-226/94, prz. afg. af
15.2.1996, Sml. 1996-1, 651.

41. I det konkrete tilfzlde Kommissionens Meddelelse 91/C 329/06, som knyttede sig
til Kfo 123/85.

42. Min bemzrkning.

43. Sml. herved ovenfor under punket IV, 3.
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Catena Systems-dommen ma i evrigt forstas siledes — nir den har
fastsldet, at en konkurrenceklausul ikke [i aftalens lebetid/jf. herved
Hejesterets ordvalg: “den ovrige del af aftalens punkt 9.4”] fratages
virkninger — at den evrige del af aftalen/konkurrenceklausulen enten
ikke krenker artikel 85, stk. 1, eller er fritaget i medfer af artikel 85,
stk. 3. Det fremgr ikke af Hojesterets dom, om den derved tillagte
virkning af aftalen skal findes i en manglende overtrzdelse af artikel 85,
stk. 1, eller om gruppefritagelsesvirkningerne efter Kfo 1983/83 er ble-
vet anset at finde anvendelse pd den del af aftalen, som isoleret betrag-
tet ville have varet omfattet heraf. Hvis Hegjesteret har anses aftalen for
ikke at krenke artikel 85, stk. 1 — for den normale opsigelsesperiodes
vedkommende — ma dette anses for naturligt. Hvis Hojesteret derimod
har anset artikel 85, stk. 1 for overtraddt, men samtidig har fundet anled-
ning til at anvende artikel 85, stk 3, er der dermed truffet en afgerelse
vedrerende forstdelsen af EU-konkurrencereglerne, som ikke har fun-
det deres losning ved EF-domstolen praksis, jf. ofr. Der mi dog for-
~ nuftigvis findes en praktisk rimelighed i tilknytning til foreleggelse af
sporgsmal for EF-domstolen, og i dette tilfzlde kan en undladt fore-
leggelse meget vel basere sig pé tilknytningen til den manglende over-
tredelse af artikel 85, stk. 1.

Der har ikke 1 Catena Systems-dommen veret anledning til at tage
stilling til spergsmailet om gruppefritagelsesforordningernes mulige
kontraktforpligtende virkning. Retstilstanden i si henseende synes
derimod tilstrzkkeligt afklaret af EF-domstolen.

Den endelige afklaring af forholdet mellem EU-gruppefritagelsesfor-
ordningerne og konkurrencereglernes virke 1 dansk ret er vel nok end-
nu ikke ndet. Med Catena Systems-dommen er der imidlertid truffet en
praktisk afgerelse af nogle vigtige punkter, hvorved der er lagt en for-
nuftig linie. Man ma i denne forbindelse ogsa hfte sig ved, at EU-kon-
kurrenceretten klart er fundet af betydning for afgerelsen af gyldig-
heds- og erstatningsspergsmil, samtidig med at de principper, som la-
der sig uddrage fra EF-domstolens praksis, har fundet genklang med
afgerelsen.
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Erstatningsansvar for selskabstemning

Professor, dr.jur. Bernhard Gomard, Handelshojskolen i
Kobenhavn

1. Aktie- og anpartsselskaber hafter alene for deres gzld med egen for-
mue, og der er derfor til beskyttelse af disse selskabers kreditorer givet
en rekke regler, som har til formal at sikre kreditorerne mod at lide tab
ved, at selskabernes midler fjernes fra selskaberne, siledes at selskaber-
ne ikke er 1 stand til at betale deres gzld. Aktie- og anpartsselskabslov-
enes regler, der tjener dette formal, har forskelligt indhold:

— Selskaberne skal have en indskudskapital, der sa vidt muligt skal be-
vares 1 selskabet som bunden egenkapital, som kun ma udloddes til
aktionzrerne ved en formelig kapitalnedszttelse eller ved likvidati-
on. Bunden egenkapital er foruden indskudskapitalen ogsa over-
kursfond, opskrivningsfond og reserve for egne aktier.

— Selskabet m3 ikke udline sine midler til aktionzrerne, end ikke mod
betryggende sikkerhed. Reglen gir herved videre end nedvendigt for
at beskytte kreditorernes interesser. Et selskab ma udlane midler til
et moderselskab. Her stilles der ikke krav om sikkerhed, men et ud-
lan til et insolvent moderselskab kan vare en uforsvarlig handling,
der efter den almindelige culparegel, som er lovfastet i Aktiesel-
skabslovens § 140, kan padrage ledelsen ansvar bl.a. over for kredi-
torerne.

- Et aktieselskab (men ikke et anpartsselskab) mé kebe indtil 10% af
sine egne aktier, sifremt kebet kan ske for fri egenkapital, og egen-
kapitalen stadig overstiger minimet, som i et aktieselskab er 500.000
kr. Et selskab ma derimod ikke finansiere andres keb af sine aktier
(eller anparter) heller ikke inden for en 10 %°s eller anden lav gran-
se. En finansiering af aktiekeb vil som oftest have karakter af et lan,
og det ubetingede forbud mod aktionzrlin udelukker siledes finan-
siering af aktieopkeb ved lin. Reglen i selskabslovene, der undtager
koncernlén fra forbuddet mod aktionzrlan, er ikke tillige en undta-
gelse fra finansieringsforbudet, men det synes vanskeligt at inddrage
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en efterfolgende refinansiering af et selskabs aktieopkeb ved kon-
cernldn under forbudet. Adskillelse af penge, der administreres sam-
let, i separate belob med forskellig anvendelsesmulighed, er en van-
skelig eller umulig opgave.

Mens den retlige beskyttelse af aktionzrerne i hovedsagen hviler pa ge-
neralklausulen i Aktieselskabslovens § 80, er kreditorerne beskyttet
bide ved den generelle regel 1 Aktieselskabslovens § 140 om ansvar for
uforsvarlige dispositioner, der forer til tab, og ved de formelle regler
om bunden egenkapital og om forbud mod aktionzrlin. Udlodning til
aktionzrerne af bunden egenkapital er i strid med reglen 1 Aktiesel-
skabslovens § 109, og udlin og finansiering af aktiekeb er forbudt i
Aktieselskabslovens § 115. Reglerne i §§ 109 og 115 omfatter bade dis-
positioner, der mi anses for uforsvarlige og derfor, sifremt de forer til
tab, er ansvarspidragende efter § 140, og overtredelser der er af formel
karakter, idet de ikke skaber en urimelig risiko for kreditorerne. I de
tilfzlde, hvor det er paregneligt, at udldn til aktionzrer og ulovlig fi-
nansiering af aktiekeb vil fore til tab for kreditorerne, er de foretagne
dispositioner i de f3 offentliggjorte afgerelser klart betegnet som ufor-
svarlige, siledes at der, ogsi uden de szrlige regler om pligtmassig til-
bagebetaling som er knyttet til §§ 109 og 115, ville have foreligget pligt
til tilbagebetaling for ledelsen 1 kraft af ansvarsreglerne i Aktieselskabs-
lovens § 140, og for aktionzrerne, men kun for grov uagtsomhed, efter
bestemmelsen 1 § 142.

Reglen om forbud mod finansiering af keb af aktier i selskabet fand-
tes allerede 1 Aktieselskabsloven af 1973 og findes ogsa i det 2. sel-
skabsretlige Direktiv art. 23. Reglen har haft i hvert fald sin vasentlig-
ste betydning pa tidspunkter, hvor der ikke tillige har bestaet et ubetin-
get forbud mod aktionzrlin. Bestemmelsens betydning i Danmark ef-
ter 1982, hvor aktionarlan blev totalt forbudyt, er, at ogsé dispositioner,
der har samme betydning for selskabets betalingsdygtighed som et ud-
lin, der ikke er fuldt ud sikret, anses for at vare ulovlige og at medfere
pligt til tilbagebetaling for modtageren. Dette gzlder siledes forment-
lig tilfzlde af fusion med et opkebende insolvent selskab, som omtalt i
Sneholdt og Thomsen: Aktieselskabsloven s. 361-63, og for direkte ud-
betalinger fra selskabet til aktieszlgeren, der reelt ma anses for en del af
kebesummen for aktierne, ikke som lan men som ufortjent honorar el-
ler lign., jf. UfR 1997.444 H.

Reglen om selvfinansiering er blevet aktuel i de nu kendte talrige sa-
ger om salg af overskudsselskaber, dvs. selskaber hvis aktiver foreligger
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som likvide beholdninger, og hvis gzld alene er skat, til kebere der ikke
betaler skatten, men temmer selskabet for aktiver, hvorefter selskabet
tvangsopleses. Tomning af et selskab for aktiver er i strid med Aktiesel-
skabslovens § 109 og medferer tilbagebetalingspligt, og temning (asset
stripping) er desuden efter omstzndighedeme tillige strafbar som skyld-
nersvig eller mandatsvig efter reglerne i Straffelovens §§ 283 eller 280.

2. Det siger sig selv, at den, der pd ulovlig made har temt et selskab
for dets midler, er ansvarlig for tilbagefersel af de ulovligt hzvede be-
leb til selskabet efter reglerne i Aktieselskabslovens §§ 113, jf. 109 og §
115. Det temte selskabs konkursbo og hoved- eller enekreditoren i
dette bo, Told & Skat, vil imidlertid have en lettere og sikrere vej til
dzkning for sit tab, dersom boet eller kreditorerne ogsi kan rejse krav
om erstatning mod andre end den direkte ansvarlige keber (eller ke-
bers kaber), og i UfR 1997.364 H (Satair) fandt Hejesteret, at szlgeren
af et anpartsselskab, som efter realisering af sine driftsmidler var blevet
et overskudsselskab, var ansvarlig over for selskabets konkursbo for et
belgb svarende til den ikke betalte skat i selskabet, fordi szlgeren fand-
tes at have handlet uforsvarligt og derfor efter den almindelige erstat-
ningsregel var ansvarlig for det tab, kreditoren i boet — Told & Skat —
havde lidt. Szlgeren burde have forudset, at der var en betydelig risiko
for, at keberen, siledes som salget var foregiet, ikke ville drage omsorg
for, at det kebte selskab opfyldte forpligtelsen til at betale sin skat. Szl-
gerens forpligtelse til at dekke tabet for Told & Skat fulgte, fandt He-
jesteret, af den almindelige erstatningsregel, og szlgeren var derfor i
overensstemmelse med reglerne 1 Renteloven pligtig at forrente skatte-
restancen med almindelig procesrente (diskonto + 5% p.a.) fra sagsan-
lzgget. Szlgeren var ikke pligtig til at svare rente efter reglerne 1 Aktie-
selskabslovens §§ 113 og 115 med en overrente pa 2 procentpoint med
virkning fra den eller de ulovlige udbetalinger til keberen eller til at
forrente skatterestancen efter den szrlige regel om rente af skattere-
stancer 1 Selskabsskattelovens § 30, dvs. med en rente af 1% pr. pdbe-
gyndt restancemined, en rente der — modsat rente efter Renteloven —
ikke er fradragsberettiget i den skattepligtige indkomst. Szlgeren hav-
de ikke tomt selskabet, og szlgeren var ikke den skattepligtige.

3. Afviklingen af et salg af et aktie- eller anpartsselskab, hvis aktiver
alene bestar i indestiende pd en bankkonto eller lignende likvider, mod
kontant betaling bestar lige som afviklingen af andre salg 1 en udveks-
ling af ydelser. Keberen fir de kebte aktier og har som ny aktionar ri-
dighed over selskabet og kan udskifte bestyrelse og direktion. Szlgeren
fir kebesummen. Sifremt prisen for aktierne ikke har oversteget egen-
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kapitalen med et vasentligt belgb, vil der neppe vare grundlag for ind-
skriden mod szlgerne med erstatningskrav i tilfzlde, hvor det viser sig,
at selskabet ikke opfylder sine forpligtelser over for Told & Skat. Det
serlige ved mange af de salg, der er sket i begyndelsen af 1990’eme af
overskudsselskaber, er imidlertid, at kebesummen har oversteget egen-
kapitalen vasentligt, og at szlgerne derfor ma have varet opmarksom-
me p3, at keberne, for at erhvervelsen af selskabet kan vare interessant
for dem, ma have gjort sig tanker om, hvordan skatteforpligtelsen har
kunnet udskydes eller elimineres, siledes at der (ogsa) derved skabes
egenkapital 1 selskabet. Anden virksomhed ville keberne vel med for-
del kunne legge i et andet selskab. Begrundelsen i den afsagte hejeste-
retsdom for at pilegge szlgeren et ansvar for ikke at have udvist til-
strekkelig agtpagivenhed ved salget er af sarlig stor interesse, fordi
dommen, ud over sit direkte formal at afgere den konkrete sag, ogsa gi-
ver en vasentligt vejledning til vurderingen af, hvordan fremtidige sa-
ger om ansvar ved salg af andre overskudsselskaber, der er blevet temt,
ma forventes at blive afgjort.

4. Hojesteret fastslog 1 UfR 1997.364 H, at szlgeren havde overfort
ridigheden over det fulde udestiende pa det solgte selskabs konti til
keberen, og at szlgeren siledes ikke har overtridt selvfinansieringsfor-
buddet ved at lade det solgte selskab udrede eller give lan til betaling af
kebesummen for anparterne. Szlgeren var derfor ikke tilbagebetalings-
pligtig efter den szrlige regel i Aktieselskabslovens § 115, stk. 2 om
forbud mod selvfinansiering (Anpartsselskabslovens § 84 eller nu efter
lovendringen 1 1996 § 49). En sidan tilbagebetalingspligt pihviler deri-
mod keberen, hvis denne, som det viste sig at have varet tilfeldet i
denne sag og mi antages at vere tilfzldet i adskillige andre sager, havde
betalt kebesummen for aktierne eller anparterne ved umiddelbart eller
kort efter at have fiet ridighed over selskabets aktiver havde hzvet dis-
se belab 1 selskabet.

I nogle tilfzlde af salg af overskudsselskaber er der imidlertid ikke
som 1 UfR 1997.364 H sket en “bruttoafregning”, men en “nettoafreg-
ning”, idet at szlgeren har havet et beleb svarende til kebesummen i
selskabet og derefter alene har overfort restbelgbet til keberen. I si-
danne tilfzlde ma szlgeren formentlig vare tilbagebetalingspligtig efter
den sarlige regel 1 bestemmelsen om selvfinansieringsforbuddet, dvs.
saledes at belgbet forrentes fra det tidspunkt, da belebet blev haevet i
selskabet, og siledes at der til rentesatsen legges den i § 115 foreskrev-
ne overrente af 2 procentpoint. Denne rente vil formentlig vere fra-
dragsberetuget.
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5. Interessen samler sig iszr om de salg af overskudsselskaber, hvor
der som i UfR 1997.364 H er sket “bruttoafregning”, det vil sige en ud-
veksling af aktierne og dermed af ridigheden over selskabets aktiver og
kebesummen for aktierne eller anparterne i overensstemmelse med den
almindelige samtidigheds-grundsztning. Hojesteret fremhaver her
som omstzndigheder, der har betydning for vurderingen af, om szlge-
ren har handlet uforsvarligt, at szlgeren mitte regne med muligheden
af, at keberen ikke ville sorge for, at selskabet si vidt muligt opfyldte
sine forpligtelser over for Told & Skat, fordi de muligheder, der efter
skattelovgivningen bestir for at udskyde og eliminere skattepligten,
kraver en neje planlegning og betydelige investeringer, foruden natur-
ligvis at de planlagte eller patenkte dispositioner virkelig opfylder be-
tingelserne i skattelovgivningen, og derfor skal respekteres af myndig-
hederne. Keberne vil miske ikke magte — eller snske — at foretage sa-
danne dispositioner, og hertil kommer, at har keberen — i strid med
selvfinansieringsforbuddet - ladet selskabet udrede kebesummen af si-
ne midler, er muligheden for at gennemfere de nedvendige investerin-
ger 1 selskabet helt athzngig af, at keberen er i stand til og villig til at
tilfere selskabet anden kapital.

I de fleste kendte sager er keberne et aktie- eller anpartsselskab. En
udredning af kebesummen for aktierne af det kebte selskabs midler be-
tyder derfor, at det overdragne selskab efter kebet som aktiv nu ikke
lengere har likvider, men et tilgodehavende i sit nye moderselskab. Er
moderselskabet ikke betalingsdygtigt og betalingsvilligt, vil det vare
szrlig vanskeligt og formentlig umuligt for det overdragne selskab at
foretage de dispositioner, der er nedvendige for pa lovlig mide at ud-
sztte eller eliminere sin skatteforpligtelse. I sin vurdering af szlgerens
adferd 1 UfR 1997.364 H fremhaver Hojesteret, at szlgeren “gjorde
ikke noget reelt for at afverge skattevasenets risiko”, den risiko der
bestod 1, at keberen ikke kunne eller ville udsztte eller eliminere skat-
teforpligtelsen, men lade selskabet efter at have tabt eller vare temt for
aktiver sejle sin egen sg, dvs. blive tvangsoplest som intet ejende.

6. Bemarkningen i hejesteretsdommen 1 UfR 1997.364 H om, at
szlgeren ikke havde gjort noget reelt for at afvarge risikoen for, at
skattevasenets krav ikke ville blive betalt, sifremt kravet blev aktuelt,
rejser spergsmalet om, hvad en szlger af et overskudsselskab, for en
pris der vasentlig overstiger egenkapitalen, da kan og ber foretage for,
at der ikke opstar en — urimelig stor - risiko for Told & Skat. Det pa-
hviler efter Hojesterets dom en szlger i en situation som szlgerens i
dommen at sikre sig, at skattevasenet som kreditor 1 det overdragende
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selskab ikke udsazttes for en urimelig stor risiko for at lide tab. Dette
mi ske ved at foretage undersegelser og treffe foranstaltninger, der re-
ducerer denne risiko til et acceptabelt niveau. Den risiko, der bestir i,
at selskabet 1 keberens regi vil lide kommercielle tab pa grund af uhel-
dige og fejlslagne dispositioner, hird konkurrence eller nedgangskon-
junkturer, kan selvsagt aldrig elimineres. En sddan risiko bestar ved en-
hver selskabsoverdragelse, og denne risiko er ikke nedvendigvis sterre,
hvor selskabet ejes af szlgeren, end hvor selskabet ejes af keberen. Ved
erhvervelsen af et overskudsselskab for en pris, der overstiger egenka-
pitalen, er det en nedvendighed, for at erhvervelsen kan vare menings-
fuld for keberen, at denne hvor overprisen er beskeden sparer tilsva-
rende omkostninger og ellers er i stand til at udskyde eller eliminere
skattepligten. Szlgeren i den afgjorte sag havde interesseret sig for ke-
berens planer, der gik ud pa investering i leasingkontrakter, men miske
kunne szlgeren som det antydes i dommen have betinget et salg af, at
keberen havde tilvejebragt en sterre sandsynlighed eller sikkerhed for
“at de planlagte investeringer ... ville blive gennemfert, og at disse inve-
steringer efter skattelovgivningen kunne anerkendes som grundlag for
skattemassige fradrag”. Der melder sig her spergsmil, om en szlger
f.eks. burde have krzvet sig forelagt indgiede kontrakter om keb af
leasingkontrakter eller en genpart af en selvangivelse for selskabet ud-
arbejdet af keberen, eventuelt tillige med bevis for at denne selvangi-
velse allerede var eller ville blive indgivet. Szlgeren ville eventuelt ogsa
have kunnet indhente oplysning om, hvorvidt leasingkontrakterne var
gyldige og effektive og ikke f.eks. angik aktiver som ikke eksisterede
eller dog ikke tilhorte szlgeren af leasingkontrakterne. Det synes dog
at matte forudsaztte at der havde varet grund til mistanke om sidan
svig. I nogle sager har der foreligget udtalelse fra en revisor afgivet pa
foranledning af keberen om, at keberen havde planlagt investeringer
med henblik pa at udskyde skattebyrden, og at disse investeringer, sa-
fremt de blev gennemfert som planlagt, ville fore til, at keberen ville
opni en avance ved keb af overskudsselskabet for den patznkte pris.
Revisorerne synes imidlertid i hvert fald i almindelighed naturligt nok 1
sddanne udtalelser afgivet til keberen til brug for forevisning for szlge-
ren at have tilfgjet, at revisor har vurderet de investeringer og aktivite-
ter, som keberen oplyser at have planlagt, og ogsa at keberen har op-
lyst, at keberselskaberne rider over de nedvendige midler til finansie-
ring af de planlagte investeringer og aktiviteter, og at planerne vil blive
sat 1 verk umiddelbart efter kebet af selskabet. I hvert fald i nogle ud-
talelser har revisor udtrykkeligt gjort opmarksom p4, at han ikke kan
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indesta for, at planerne gennemferes som pitznkt, da dette jo beror pa
den nye bestyrelses beslutninger. Det synes ikke givet, at en szlger, der
har fiet en sidan udtalelse forelagt, derved uden videre har gjort, hvad
Haejesteret sigter til med ordene, have gjort “noget reelt for at aftverge
skattevasenets risiko”. En szlger kan selvsagt ikke skabe fuldstzndig
sikkerhed for, at en keber ikke pa et senere tidspunkt vil foretage sig
noget ulovligt, herunder begd skyldnersvig ved at temme et kebt sel-
skab; men det er dbenbart, at mens det utvivlsomt var muligt efter skat-
telovgivningen pa lovlig médde at udskyde og eliminere skatteforpligtel-
sen, ville der til gennemfeorelsen af planer herom krzves betydelige in-
vesteringer, og det synes efter Hojesterets dom at matte antages, at det
ikke er tlstrzkkeligt, at szlgeren i overensstemmelse med samtidig-
hedsgrundsztningen har sikret sig, at keber ikke fik radighed over sel-
skabets aktiver uden at have betalt eller stillet sikkerhed for, at kebe-
summen for aktierne eller anparterne ville blive betalt, hvor kebesum-
men meget vasentligt overstiger egenkapitalen, i dommen “kurs” 80.
Det mi efter dommen antages, at det ikke er tilstrekkeligt, at keberen
over for en revisor, der derefter afgiver erklering til szlgeren eller di-
rekte til szlgeren, uden nogen undersegelse blot udtaler, at keberen
med den kapital, der var i selskabet, og med andre midler har eller ved
lan kan skaffe sig tilstrzkkelig kapital til at gennemfore de nedvendige
investeringer. Hojesteret fremhaver, at udvekslingen af ydelser besta-
ende i ridighed over selskabets konti og en kontant kebesum indeba-
rer en risiko for selvfinansiering — og dermed for kapitalmangel - séle-
des, at de nedvendige investeringer ikke ville kunne gennemfeores. Risi-
koen for tab for skattevasenet “ville vzre szrlig stor, hvis kebesum-
men for overskudsselskabet blev betalt med dettes egne midler”, hed-
der det i dommen. Erkendes m4, at det er vanskeligt for en szlger at
sikre sig, at keberen ikke, 1 hvert fald ikke pa sigt, vil skaffe den endeli-
ge finansiering af betalingen for aktierne eller anparterne ved udtrzk,
maske 1 form af koncernlin, fra det kabte selskab, men det kan ikke an-
ses for ganske umuligt for szlgeren at krave, at keberen prasterer en
dokumentation, der sandsynligger, at han kan skaffe eller har skaffet
den nedvendige finansiering til gennemforelsen af de planlagte investe-
ringer. Der var i den afgjorte sag tilvejebragt oplysning om det keben-
de selskabs egenkapital, men der synes ikke at vare foretaget beregnin-
ger eller sken over, om det kebende selskabs kapitalstyrke med ullzg
af aktiverne i det kebte selskab ville gore det muligt eller kunne sand-
synliggere, at de nedvendige dispositioner til udskydelse af skattebyr-
den kunne foretages. Oplysning om keberens finansielle styrke synes
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af storre betydning end pracise oplysninger om de planlagte investe-
ringer for vurderingen af om szlgerens handlemade er forsvarlig eller
uforsvarlig. Sifremt keberen ikke var kapitalsterk, men var indgiet pa
at betale en pris, der vasentlig oversteg egenkapitalen i det erhvervede
overskudsselskab, har szlgeren af et sidant selskab, som siges det i den
afsagte dom, “serlig anledning til at vere opmarksom pa risikoen for
tilsidesttelse af skattevasenets (kreditors) interesser”.

Hagjesteret har formentlig tillagt det betydning, at salget af selskabet
som overskudsselskab ikke havde en driftsmassig, men alene en - i
hvert fald for szlgeren — skattemessig begrundelse, og at dette taler for
at vise szlgerens vanskeligheder med at gennemfere dispositionen pa
forsvarlig mide en noget mindre forstdelse. I et hgjskatteland er mid-
lertidig beskatning en meget vasentlig motiveringsfaktor og en adskil-
lelse mellem driftsmessigt og skattemassigt motiverede dispositioner,
som er undergivet forskellig bedemmelse, er i hvert fald ofte ikke let
gennemforlig. Tanken om sazrlig hensyntagen til skattetznkning er
imidlertid ogsa senere blevet nzvnt 1 en hgjesteretsdom af 10.4.1997
om revisoransvar, her som en ansvarsmildnende omstzndighed.

Et serligt spergsmal melder sig i de sager, hvor keberen af et over-
skudsselskab har videresolgt dette til en anden, og selskabet derefter af
en senere kober er blevet temt. Grundlaget for, at en szlger 1 en situati-
on, som den der foreld i UfR 1997.364 H, blev fundet ansvarlig, var en
vurdering af de omstzndigheder, der foreld ved salget af overskudssel-
skabet til keberen, og denne vurdering forte her til, at szlgeren burde
have anet urid, fordi de investeringer, keberen oplyste at have planlagt,
maske ikke kunne anerkendes efter skattelovgivningen som grundlag
for fradrag i den skattepligtige indkomst, og at investeringeme maéske
ikke ville blive gennemfert, og at denne risiko for, at — lovlige og til-
strekkelige — investeringer ikke ville blive gennemfert, var betydelig,
fordi keberen meget muligt ikke havde den fornedne finansielle styrke.
Viser det sig imidlertid, at keberen ikke har foretaget en ulovlig sel-
skabstemning, men har videresolgt selskabet, formentlig mod en noget
hejere kebesum, kan mistanken mod keberen om at vare userios have
vist sig at vaere ubegrundet, bortset fra at keberen nu meget muligt har
optradt som en uforsigtig szlger, og at der nu indtrzder et tab for sel-
skabets kreditorer (Told & Skat), fordi den senere keber tommer sel-
skabet for dets midler uden at kere sig om skatteforpligtelsen. Spargs-
malet er, om den oprindelige szlger kan fastholdes ved erstatningsans-
var for sin optraden ved salg, uanset at den risiko der var knyttet til
dette salg ikke har materialiseret sig, men at tab ferst er indtridt pa
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grund af den ved et senere salg skabte risiko. Den almindelige eller al-
mindeligste regel 1 erstatningsretten er, at en mellemkommende selv-
stzndigt handlendes uforsigtighed i en drsagskede ophaver ansvaret
for et tidligere led. Heroverfor star, at den oprindelige szlger efter om-
stzndighederne ma siges at have skabt en risiko eller sandsynlighed for,
at der vil blive pafert kreditorerne tab, og at selv et selvstzndigt mel-
lemleds uforsigtighed ikke altid fuldt ud ophazver paregnelighed og ar-
sagsforbindelse med det tab, der er indtrddt, og som ikke ville vare
indtradt, om han ikke havde udvist uforsigtighed.

7. Det erstatningsretlige opger 1 selskabstemmersagere er ikke af-
sluttet med gennemferelse af erstatningskrav mod szlgere som sket i
UfR 1997.364 H. Selgerne af overskudsselskaber har i de fleste eller al-
le sager handlet pa grundlag af ridgivning fra advokat og revisor, og
keberne af selskaberne har formentlig i en del tilfzlde gennemfert be-
taling og finansiering af kebesummen i1 samrdd med eller pa grundlag af
radgivning fra deres pengeinstitut. Maske vil det endelige opger med
keberne af selskaberne fore til, at nogle af de forsvundne aktiver kom-
mer for dagen, men det synes ganske uvist, hvomar og hvorvidt der vil
kunne gennemferes krav mod selskabstemmerne.

De spergsmal, der har umiddelbar praktisk betydning er bl.a., hvor-
vidt og 1 hvilket omfang en szlger, der har matte betale erstatning for
de ikke betalte skatter til Told & Skat, har krav pa overskydende skat
som folge af genoptagelse af tidligere ligning af skat i forbindelse med
salg af overskuds selskabet og i bekrzftende fald med tilleg af rente ef-
ter skattelovgivningen, dvs. en rente med 1% pr. mined som ikke er
skattepligtig. Skattesministeriet ventes at ville udsende et cirkulere
herom. Szlgere vil imidlertid ikke herved kunne undga ethvert tab.

Et vaesentligt spergsmaél ved opgerelsen af szlgernes tab er, at det ma
fastholdes, at kun egentlige tab kan kraves erstattet, mens szlgeren ik-
ke vil kunne krzve erstatning for sin skuffede forventning ved, at salget
af overskudsselskabet ikke har kunnet gennemferes som planlagt. Det
er ganske vist 1 Pengeinstitutankenavnet blevet antaget, at der skulle
gzlde en almindelig regel om, at der ogsa kan krzves erstatning for
skuffede forventninger, men Hejesteret har i UfR 1996.200 H fastsliet,
at en sddan nydannelse, om den skal indferes, kun kan indferes ved lov,
og 1 evrigt synes en eventuel nydannelse 1 hvert fald at métte begrznses
til forbrugerbeskyttelse, siledes som det er sket ved loven om omszt-
ning af fast ejendom af 30. juni 1993 § 24, stk. 2. Szlgeme kan ikke
krzve erstatning for, at deres radgivere ikke har skaffet dem det uopna-
elige eller umulige, men szlgerne kan formentlig kreve erstatning for
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deres egentlige tab i tilfzlde, hvor de har forladt sig pa ridgivning fra
sagkyndige, fra advokat og revisor, om gennemferelse af et salg af over-
skudsselskabet. I en redaktionsnote til UfR 1997.364 H henvises der
bl.a. til UfR 1973.417 H. Denne dom viser, at en klient, for hvem en ad-
vokat har udfert en disposition som fuldmagtig, ikke vinder ret, der-
som advokaten (fuldmzgtigen) har varet i ond tro. I UfR 1991.82 H
(1991B.253) fandtes dog en advokat, der havde anmeldt et pantebrev til
tinglysning, ikke at have reprasenteret panthaveren, jf. Gomard: Al-
mindelig kontraktsret s. 241 med note 46. De advokater og revisorer,
der har bistiet szlgerne af overskudsselskaber med overdragelsen, har
ikke 1 almindelighed haft fuldmagt til at handle pa szlgerens vegne,
men dommen 1 UfR 1997.364 H synes at vare giet ud fra, at en szlger
er ansvarlig, dersom han og/eller hans ridgivere ikke har udvist den
fornedne agtpagivenhed i forbindelse med en disposition foretaget (til-
tradt) af szlgeren, uanset at dommen ikke som i en tidligere sag, UfR
1992.858 H, bruger et udtryk som, at parten “eller hans radgivere mat-
te vare klar over at ...”. Spergsmaélet om szlgerens ansvar for sine rad-
givere, et sporgsmal der nu og da har varet rejst for s vidt angir ejen-
domsmaglere, jf. Samuelsen: Ejendomsmagleransvar s. 67, blev ikke
rejst i UfR 1997.364 H, og der er da nzppe heller grund til at tro, at
szlgeren ville vare blevet hort med et anbringende om, at méske hans
radgivere, men i hvert fald ikke han selv, kunne siges at have handlet
uforsigtigt. Radgiverne for en szlger, der bliver pélagt erstatningsans-
var over for det temte selskabs konkursbo, vil ikke kunne paregne at
undgé erstatningsansvar under henvisning til, at de havde grund til at
orientere szlgeren om den i en periode almindelige praksis med salg af
overskudsselskaber under henvisning til den forpligtelse til at ridgive,
som pahviler en advokat og revisor, jf. herved UfR 1985.489 H og den
allerede omtalte hgjesteretsdom afsagt den 10. april 1997, trykt i UfR
Nyhedsservice 1997 s. 31.

Erstatningskravet mod radgiverne mé nedszttes med det beleb, szl-
geren har modtaget som betaling for de aktiver, der modsvarer skatte-
forpligtelsen og med en rente af dette beleb, da szlgeren jo har haft ri-
dighed over belgbet indtil erstatningsopgeret. Storrelsen af regreskra-
vet vil sdledes aftage, hvad der umiddelbart kan synes ejendommeligt,
med stigende “kurs” for skatteforpligtelsen. Det ejendommelige 1 den-
ne sammenhzng begrznses imidlertid, sifremt domstolene beslutter
kun at palegge szlgere erstatningsansvar, der som 1 UfR 1997.364 H
har opniet en pris, der foruden egenkapitalen dekker en stor del - i
den pidemte sag 80% - af skatteforpligtelsen.
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8. Afviklingen af overdragelserne af overskudsselskaber er i mange,
formentlig i de fleste, tilfzlde sket ved betalingsoverforsler mellem
pengeinstitutter, sdledes at selskabets aktiver er overfert til nye konti
for selskabet i en af keberen valgt bank, mens kebesummen er overfort
fra kebers bank (ofte den samme bank) til szlgers konto i dennes bank.
Et pengeinstitut kan ikke antages at have paddraget sig noget ansvar ved
at foretage betalingsoverforsler fra en konto efter ordre fra den, der har
radighed over kontoen. Det kan ikke antages, at det i almindelighed
skulle pihvile et pengeinstitut, der modtager ordre om at foretage beta-
lingsoverforsler, at undersege, hvad baggrunden er for disse overfors-
ler, og om der kan vare noget kritisabelt ved de bagved liggende dispo-
sitioner. Situationen kan imidlertid stille sig anderledes, hvor keber
med sin bank har dreftet, hvordan han skal finansiere sin erhvervelse af
et overskudsselskab. Det kan under en sidan dreftelse mellem keber
og hans bank vare blevet klart for banken, at keber vil betale aktierne
eller anparterne med de midler, som findes i selskabet, og at de beta-
lingsoverforsler, som banken gennemforer efter aftale med keberen,
forer til, at betalingen for aktierne eller anparterne fremskaffes pa den-
ne mide. Keberens bank har, hvor den har haft en sidan viden om bag-
grunden for de skete betalingsoverfersler, medvirket til keberens over-
trzdelse af forbuddet mod selvfinansiering, og der md formentlig pa-
hvile banken et medansvar for det tab, Told & Skat har lidt, 1 hvert fald
hvor svekkelsen af selskabets betalingsdygtighed ved betaling af akti-
erne eller anparterne med selskabets egne midler har varet en vaesentlig
medvirkende drsag til tabet. Et pengeinstitut, der har varet bekendt
med keberens overtrzdelse af selvfinansieringsforbuddet, vil nzppe
kunne frikendes for ansvar, selv om pengeinstituttet ikke selv har “truf-
fet eller opretholdt” den ulovlige disposition over selskabets midler,
men har handlet efter ordre fra sin kunde. Ansvaret for banken kan
dog nappe stottes pa tilbagebetalings forpligtelsen efter Aktieselskabs-
lovens § 115 (Anpartsselskabslovens § 84), men felger af den almindeli-
ge erstatningsregel 1 § 140. Pengeinstitutternes medarbejdere har
utvivlsomt ikke alle varet opmarksomme p4, at selskabslovgivningen
indeholder forbud mod selvfinansiering, og at dette forbud kan ga for-
ud for adgangen til at yde koncernlén. En manglende juridisk indsigt
kan gore det forstieligt, om kebers pengeinstitut i nogle tilfzlde har
varet vidende om selvfinansiering, men ignorantia juris semper nocet.
Selv en undskyldelig uvidenhed eller misforstielse af retstilstanden fri-
tager ikke for ansvar.

9. En salger af et overskudsselskab, der har maittet erstatte skatteva-
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senet dets tab som sket 1 UfR 1997.364 H, kan siledes vare 1 en situati-
on, hvor szlgeren har en, oftest to eller eventuelt flere medansvarlige,
og i sé fald melder der sig sporgsmélet om, hvordan szlgerens tab skal
fordeles. Afgorelsen herom ma selvsagt afhenge af vurderingen i den
enkelte sag af, hvad der, som det siges 1 § 25 1 Erstatningsansvarsloven,
“under hensyn til ansvarets beskaffenhed og omstzndighederne i ov-
rigt ma anses for rimeligt”, herunder ogsa graden af den uforsigtighed
den enkelte ansvarlige findes at have udvist. I den nzvnte § 25 siges og-
sd, at der ved den indbyrdes fordeling af erstatningsbyrden mellem
skadevolderne kan tages hensyn til foreliggende ansvarsforsikringer.
Det vil formentlig ofte vare vanskeligt at skelne mellem betydningen af
advokats og revisors medvirken ved et salg, der senere kritiseres, og an-
svarsbyrden mellem advokat og revisor vil derfor vel ofte blive delt li-
ge. Szlger vil vel 1 almindelighed have regres for sit fulde tab mod an-
svarlige, professionelle radgivere. Sifremt kebers bank findes at have
varet fuldt ud pa det rene med, at keber betaler aktierne eller anparter-
ne med selskabets egne midler, ma formentlig i hvert fald hovedparten
af ansvarsbyrden falde pé banken. Advokat og revisor vil formentlig
kunne krzve deres del af ansvarsbyrden dzkket af deres ansvarsforsik-
ring, medmindre der er szrlige holdepunkter for at antage, at den ufor-
sigtighed der er udvist md betegnes som grov uagtsomhed. Grov uagt-
somhed 1 forsikringsretlig forstand er begranset til tilfzlde, som man
ikke ber kunne dzkke sig mod ved ansvarsforsikring. En sidan situati-
on vil formentlig kun undtagelsesvis foreligge i sagerne om erstatnings-
opger efter salg af et overskudsselskab, der er blevet temt af keberen.
Sarlige tilfxlde, der vil kunne begrunde en anden vurdering efter en
klausul i policen om grov uagtsomhed, kan vare sager, om de maitte
forekomme, hvor advokat og/eller revisor har medvirket til, at szlger
har foretaget “nettoafregning” dvs. ikke har overfert samtlige selska-
bets aktiver til keberen af aktierne eller anparterne, men har hevet ko-
besummen 1 selskabet og alene overfert den resterende del af aktiverne
til den nye selskabsejer. Medvirken med dbne ojne til overtrzdelse af
selvfinansieringsforbuddet, en overtrzdelse der 1 UfR 1997.364 H er
tillagt vasentlig betydning, ma formentlig, i hvert fald efter omstan-
dighederne, hvor der ikke har varet grund til at anse keberen for kapi-
talstzrk, betegnes som grov uagtsomhed.
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Formation of Contracts according to the
Principles of European Contract Law

Professor Arthur Hartkamp, Utrecht University

Introduction

As it is widely known by now, the European Commission on Contract
Law, chaired by Ole Lando, is in the course of preparing what could be
described as a Restatement of European Contract law.! Taking off in
1980, the Commission finished the first part of its work in the early nine-
ties. This part, published in 1995,? contains four chapters: General Provi-
sions, Terms and Performance of the Contract, Non-performance and
Remedies in General, and Particular Remedies for Non-performance.

The Commission has now also finished its second part, which at the
moment of writing is in the course of publication. The second part
consists of the following chapters: Formation, Authority of Agents,
Validity and Interpretation. Together there are now nine® chapters con-
taining some 130 articles, which range from general statements and
flexible standards to more detailed provisions.

1. See for an outline of the work of the Lando Commission, as well as the UNID-
ROIT Commission acting as its counterpart, A.S. Hartkamp, Principles of Con-
tract Law, in A.S. Hartkamp et 4l. (eds.), Towards a European Civil Code, Nijhoff
Publishers, Dordrecht/Boston/London 1994 [second edition soon to appear], with
further references. The two instruments are discussed comparatively by A.S.
Hartkamp, The UNIDROIT Principles for International Commercial Contracts
and the Principles of European Contract Law, European Review of Private Law
1994, p. 341-357, and by M.]. Bonell, The UNIDROIT Principles of International
Contracts and the Principles of European Contract Law: Similar Rules for the Same
Purposes?, Uniform Law Review 1996, p. 229-246. A thorough study of the Euro-
pean Principles is R. Zimmermann, Konturen eines europiischen Vertragsrechts, JZ
1995, pp. 477-492.

2. Ole Lando and Hugh Beale (ed.), Principles of European Contract Law, Part I: Per-
formance, Non-Performance and Remedies, Nijhoff Publishers, Dordrecht/Bos-
ton/London 1995.

3. The Chapter “Terms and Performance of the Contract” has been split in two chap-
ters.

177



Arthur Hartkamp

This article will focus on the chapter on Formation of Contract, for
which Ole Lando has acted as reporter. In reviewing its subject matter
I intend to compare it briefly with several other international instru-
ments, viz. the chapters on Formation of Contract in the 1980 UN-
Convention on the International Sale of Goods (CISG) and in the 1994
UNIDROIT Principles* and, as far as standard terms are concerned,
the 1993 European Directive on Unfair terms in Consumer Contracts.’

Moreover, I shall pay some attention to the Dutch Civil Code of
1992, being the most recent new Civil Code in Europe, for which Ole
Lando over the years of our cooperation has shown his interest and ap-
preciation.®

General principles

The Chapter on Formation, which is to become the second Chapter of
the Principles (hence the article numbers begin with “2”) contains
three sections with 20 Articles in all: General Provisions (Articles
2:101-107), Offer and Acceptance (Articles 2:201-211) and Liability
for Negotiations (Articles 2:301-302).

Most of the Articles of the first Section contain rules that are already
well known from CISG and the UNIDROIT Principles. This is true
for the rules on conditions for the conclusion of a contract, intention
and sufficient agreement; which means, inter alia, that the mere con-
sent of the parties suffices for the conclusion, modification or termina-
tion of a contract and that there are no additional requirements such as
formalities, cause or consideration. This implies that the Principles do
not accept any difference between “commercial” and “gratuitous”
promises.

4. Principles of International Commercial Contracts, UNIDROIT, Rome 1994. The
most extensive discussions of these Principles to date are M.J. Bonell, An Interna-
tional Restatement of Contract Law, New York 1994 (see also by the same author
Un ‘Codice’ Internazionale del Diritto dei Contratti, Milan 1995) and J.M. Perillo,
UNIDROIT Principles of International Commercial Contracts: the black letter
text and a review, Fordham Law Review 1994, pp. 281-344. See also supra Footnote
1. Literature on the UNIDROIT Principles since 1994 is reported in the Bibliogra-
phies in the Uniform Law Review.

5. Official Journal No. L 95/29.

6. See Ole Lando, Is Codification needed in Europe? Principles of European Contract
Law and the relationship to Dutch law, Exropean Private Law Review 1993, p.
157-170.
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In one respect the rules differ from Article 14 CISG (as do the UNI-
DROIT Principles and the Dutch Civil Code).” sufficient agreement
does not require that an offer fixes or makes provision for determining
the price. If an agreement which is silent on the price meets the test of
Articles 2:101 and 103, that is to say if it is sufficiently definite and if
the parties intend to be legally bound, there is a valid contract and the
price to be paid will be determined according to Article 6:104 (ex art.
2.101).3

General Conditions of Contract

Like the UNIDROIT Principles (but contrary to CISG) the European
Principles contain rules on general conditions of contract or standard
terms. In Article 2:209 para. 2 general conditions are defined as terms
which have been formulated in advance for an indefinite number of
contracts of a certain nature. The article further lays down a rule on the
“battle of the forms” which in substance is the same as Article 2.22
UNIDROIT Principles (“knock-out doctrine”): if the parties have
reached agreement except that the offer and acceptance refer to con-
flicting general conditions of contract, a contract is nonetheless formed
and the general conditions form part of it to the extent that they are
common in substance.

Besides the notion of general conditions the Principles employ the
concept of “terms which have not been individually negotiated”,’
which is intended as a broader concept than that of general conditions.
Article 2:104 provides that contract terms which have not been indi-
vidually negotiated may be invoked against a party who did not know
of them only if the party invoking them took reasonable steps to bring
them to the other party’s attention before or when the contract was
concluded. Terms are not brought appropriately to a party’s attention
by a mere reference to them in a signed contract document.

Supposing that the criterion of “a party which did not know of the
terms” goes to their contents (and not to the mere fact that the other
party uses standard terms and wants them to be a part of the contract)

7. Arts. 2.2 and 5.7 UNIDROIT Principles; Arts. 6:227 and 7:4 Dutch Civil Code.

8. “Ex” refers to the 1995 text (see footnote 2), soon to be replaced by the second, en-
larged version of the Principles.

9. Comp. the Council Directive on Unfair terms in Consumer Contracts, Art. 3.
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this rule is much stricter than Article 2.20 of the UNIDROIT Princi-
ples, which only relates to surprising terms and provides that surpris-
ing terms are not effective unless expressly accepted by the other party.
It seems to be inspired by rules such as Articles 6:233 sub b and 234 of
the Dutch Civil Code, which provide that standard terms in principle
may not be invoked against a party who did not dispose of their writ-
ten text at the moment of the conclusion of the contract. But in the
Dutch Code the rule is confined to transactions with consumers and
small businesses, whereas the European Principles are meant to be ap-
plicable to both consumer and non-consumer transactions. The Euro-
pean Directive does not contain a comparable rule.

The concept of “terms which have not been individually negotiated”
is also used in Article 2:105 on Merger Clauses, which will be discussed
below. Moreover, it appears in other Chapters, such as Article 4:110
(Validity: Unfair Terms) and Articles 5:103 and 104 (Interpretation:
Contra Proferentem Rule and Preference to Negotiated Terms) which
fall outside the scope of the present discussion.

Merger Clauses

Article 2:105 deals with merger clauses and in so doing follows the ex-
ample of the UNIDROIT Principles; on the other hand, there are no
such rules in CISG or in the Dutch Code. Like Article 2.17 of the UN-
IDROIT Principles it provides that merger clauses are operative in the
sense that a) the written text of the contract embodies all its terms (so
that prior statements or agreements will not form part of it), and b)
that such prior statements or agreements may be used to interpret the
writing.

However, in the European Principles the regulation is more exten-
sive. The Article goes on to say (i) that the rule sub b) may not be ex-
cluded or restricted except by an individually negotiated clause; (i1)
that a merger clause which is not individually negotatiated will only es-
tablish a presumption that the rule sub a) is intended, and that this pro-
vision may not be excluded or restricted; and (iii) that a party may by
his statements or conduct be precluded from asserting a merger clause
to the extent that the other party has reasonably relied on the state-
ments or conduct.
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Written Modification Clause

Article 2:106 provides that a clause in a written contract requiring any
modification or termination by agreement to be made in writing estab-
lishes only a presumption that an agreement to modify or end the con-
tract is not intended to be legally binding unless it is in writing. The
comments explain that the presumption will be rebutted by showing
that the parties actually intended to modify the contract by means of
an informal agreement. Both Article 29 CISG and Article 2.18 UNID-
ROIT Principles give a fuller effect to the clause, stating that it pre-
vents the modification or termination from being made otherwise than
In writing.

All three texts add a rule on reliance: a party may be precluded by its
conduct from asserting the clause to the extent that the other party has
acted in reliance on that conduct.

Dutch law (the Code being silent on the subject) conforms with the
more flexible solution of the European Principles.

Promises Binding Without Acceptance

Article 2:107, proposed by Ole Lando and particulary cherished by him,
contains a rule which is new compared to all other legal instruments un-
der discussion. It states that a promise which is intended to be legally
binding without acceptance is binding; and that the rules on contracts
apply with appropriate adaptations. From these rules it follows, inter
alia, that the promise may be rejected by the promisee (Article 2:203).

On the one hand this rule reflects commercial practice that has cre-
ated unilateral binding promises such as an irrevocable letter of credit.
On the other hand it further develops the principle expressed in Article
2:202 para. 3, which accepts the possibility of an offer being irrevocable
if the offeror intends it to be so.

Some Civil Codes, e.g. the German Code, accept binding unilateral
promises of rewards.!® French authors are hesitant to accept the princi-
ple of an “engagement unilatérale de volonté; and the doctrine of the
“promesse unilatérale”, contrary to what its wording suggests, denotes
an agreement on the basis of which one of the parties has the option to
conclude, by making his acceptance known to the other panty, a con-

10. See e.g. § 657 BGB and Art. 6:220 Dutch Civil Code.

181



Arthur Hartkamp

tract whose contents are fixed by the ‘promesse’.!! In The Netherlands
there are Supreme Court decisions which effectively accept the binding
nature of unilateral promises made by the Administration to private
citizens, although the basis in the Civil Code for such “obligations cre-
ated by unilateral acts” is very small indeed.!? It has been argued that
unilateral promises which are legally binding are also conceivable
ouside the realm of government promises, but the Supreme Court until
now has tackled them through the intermediary of tort law: if a party
has acted in reliance on a unilateral promise made by another party it
would constitute a tort on the part of that other party not to honour
his promise.!® Less far reaching, the Dutch Code lays down a number
of instances where a promise which purports to grant a benefit to the
offeree is deemed to be accepted if it has come to his attention and is
not rejected without delay.!*

In the light of these separate instances of promises either legally or
effectively binding without acceptance the general rule of Art. 2:107 is
an interesting innovation, which may well affect the developments
within the national legal systems.

Offer and Acceptance

The rules on offer and acceptance contained in Section 2 closely follow
the pattern set by CISG (also followed by the UNIDROIT Principles
and the Dutch Civil Code). I shall discuss only those provisions that
differ from that pattern.

As to the offer made to the public at large, Article 2:201 para. 2 states
that a proposal which is not made to one or more specific persons
“may nonetheless be an offer”. This rule is not too clear but it seems to

11. Terré/Simler/Lequette, Droit Civil, Les Obligations, 6th ed. 1996, Dalloz Paris, nr.
46 ff, 183 ff.

12. See Art. 6:1 Dutch Civil Code. There is no separate doctrine of administrative con-
tracts in The Netherlands. See Asser-Hartkamp I, Verbintenissenrecht, Deel I: De
verbintenis in het algemeen, 10th ed. Zwolle 1976, nr. 48a and Asser-Hartkamp II,
Verbintenissenrecht, Deel II: Algemene leer der overeenkomsten, 10th ed. Zwolle
1997, nr. 83 ff, both with further references.

13. E.g. Hoge Raad 18 Nov. 1994, Nederlandse Jurisprudentie 1995, nr. 170.

14. Arts. 6:5 para. 2 (offer by a person who is bound under a natural obligation to per-
form the obligation); 6:160 para. 2 (renunciation of debt); and 6:253 para. 4 (stipula-
tion in favour of a third party). Another example may be found in the title on Do-
nations (a part of the Code not yet enacted): Art. 7.3.1 lid 2.
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be essentially identical with Article 14 para. 2 CISG, providing that
such a proposal is to be considered merely as an invitation to make of-
fers, unless the contrary is clearly indicated. The UNIDROIT Princi-
ples address the issue only in the Comments (comment 2 to Article
2.2), which go to the same effect.

The rule is supplemented by a new provision in the following para-
graph of the same Article 2:201: a proposal to supply goods or services
at stated prices, made by a professional supplier in a public advertise-
ment or a catalogue, or by a display of goods, is presumed to be an of-
fer to sell at that price until the stock of goods (or the supplier’s capac-
ity to supply the service) is exhausted. Although the rule precedes Ar-
ticle 2:202 (which deals with the (ir)revocability of an offer in the same
sense as Article 16 CISG) it seems to indicate that such a proposal is to
be considered as an offer which is irrevocable subject to the condition
mentioned in it being fulfilled.

Modified acceptance. In all instruments under discussion a reply
containing additional or different terms which would materially alter
the terms of the offer is a rejection of the offer and constitutes a new
offer. In this connection Article 19 para. 3 CISG sets out a number of
terms which, if contained in an acceptance and differing from the offer,
are considered to alter the terms of the offer materially, so that on the
basis of this “acceptance” a contract will not be concluded. The para-
graph mentions terms relating to the price, payment, quality and quan-
tity of the goods, place and time of delivery, extent of one party’s liabil-
ity to the other and the settlement of disputes.

This rigid provision understandably is not taken over in the Princi-
ples: in Article 2:208 (and the same is true for Article 2.11 of the UNI-
DROIT Principles) the matter is left open. Consequently, the question
which terms amount to a material modification of the offer will have to
be decided according to the circumstances of the case. On the other
hand, para. 3 of the Article meticulously spells out three cases in which
a reply containing terms which do not materially alter the offer never-
theless will be treated as a rejection of the offer. However, these three
exceptions are as harmless as they are self evident; they would also be
recognized if the article did not mention them.'®

15. The reply will be treated as a rejection of the offer if a) the offer expressly limits ac-
ceptance to the terms of the offer; or b) the offeror objects to the additional or dif-
ferent terms without delay; or c) the offeree makes his acceptance conditional upon
the offeror’s assent to the additional or different terms, and the assent does not
reach the offeree within a reasonable time.
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Contracts not concluded through offer and acceptance. Article 2:211,
the last Article of the second section, for the first time in an interna-
tional document of contract law clearly acknowledges the fact that the
process of formation of a contract may not alway be analysed into of-
fer and acceptance.'® This is particularly true in cases of prolonged
contract negotiations. Even if these negotiations start on the basis of a
concrete offer, often such an offer subsequently by rejection or other-
wise tends to lose its force and when the negotiations end in an agree-
ment between the parties it is no longer possible to identify an offer or
an acceptance. The Article states that the rules in section 2 apply with
appropriate modifications even though the process of formation of a
contract cannot be analysed into offer and acceptance. In the com-
ments some examples are provided of cases where the rules on offer
and acceptance may nevertheless be applied per analogiam to this type
of contract formation.

Liability for Negotiations

The third Section of the Chapter (Articles 2:301 and 302) is devoted to
the negotiation process. The provisions follow the solutions reached in
the UNDROIT Principles (Articles 2.15 and 2.16).

Article 2:301 states that a party is free to negotiate and is not liable
for failure to reach an agreement. However, a party who has negotiated
or broken off negotiations contrary to good faith!” is liable for the
losses caused to the other party. The article goes on to offer an example
of this: it is contrary to good faith, in particular, for a party to enter
into or continue negotiations with no intention of reaching an agree-
ment with the other party.

The article corresponds to Dutch case law, subject to the rule that li-
ability is restricted to losses caused to the other party. The Dutch Su-
preme Court has not ruled out the possibility that the other party is
entitled to compensation of his expectation loss (“positives Vertrags-
interesse”); this may be so either if he had reasonable grounds to be-

16. The same idea is expressed in the UNIDROIT Principles in a more implicit fashion:
Article 2.1 states that a contract may be concluded either by the acceptance of an of-
fer or “by conduct of the parties that is sufficient to show agreement.”

17. This expression is, I think, preferable to “in bad faith”, used in the UNIDROIT
Principles, because it sounds more objective and lacks the connotation of subjective
morality.
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lieve that a contract would be concluded or on account of “other cir-
cumstances” (which have so far not been specified by the court).!®

According to Article 2:302 a duty of confidentiality may arise in a
situation where it would be contrary to good faith to disclose informa-
tion obtained during negotiations. If appropriate, the remedy for
breach of the duty may include compensation for loss suffered and res-
titution of the benefit received by the party in breach. Dutch law
would lead to the same result on the basis of the provisions on tort (es-
pecially the general clause of Article 6:162) in conjunction with Article
6:104, allowing the court to measure the injured party’s loss by the
amount of profit gained by the party in breach.

Final Remarks

Formation of contract is an important topic both in national and inter-
national contract law, but it is not a topic where, after the achievements
of CISG (and its predecessor, ULF)'” on the one hand and the 1994
UNIDROIT Principles on the other, much new ground remained to
be trodden by the Commission on European Contract Law. Neverthe-
less, on some points the commission succeeded to add new ideas to the
existing stock of accepted solutions. For this it is to be congratulated —
together with its chairman, who is not only responsible for the doings
of the Commission in general but also for some of its finest results.

18. See Asser-Hartkamp II (1997), nr. 162 ff. As yet, the Dutch rule seems not to have
found much acceptance abroad: see Hondius, in Hondius (ed.), Precontractual lia-
bility, Reports to the XIIIth Congress International Academy of Comparative Law
(1991), p. 22 ff.

19. Uniform Law on the Formation of Contracts for the International Sale of Goods,
The Hague 1964.
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Videospelet — en upphovsrittslig treenig-
het — dess skydds- och spridnings-

forutsittningar enligt svensk ritt

Professor, jur. dr. Gunnar W.G. Karnell, Handelshogskolan i
Stockholm

Jag har svart att forestilla mig att min kire kollega Ole Lando kan
drabbas till den grad av sysselsittningsproblem att han kan komma att
skaffa sig en kartong med den egendomliga apparatur som kan héra en
uppsittning videospel till, de m3 kallas Sega™, Nintendo™ eller nigot
annat, for att s3 med engagerat knapptryckande eller kramande av
plasthandtag eller annan anvisad metod skaffa sig underlag for den
verklighetsflykt som kan ligga i att t ex paverka skjutgalna, bjartfirgade
monsters dventyr i labyrinter, bollars vig 1 mal eller liknande pi en TV-
eller datorskirm. Men siker kan jag naturligtvis inte vara. Kanske t o m
en Ole kan falla for reklambudskapet “The New Dimension of Fun”.
Vi dr dessutom bdda i en dlder dir yngres lust att engagera oss i deras
forehavanden kan gora att vi plotsligt sitter dar till att soka begripa me-
ningen med tillhandahillna ting. Det kan gilla att vara en groda i ett av-
loppssystem, jagad av svirdssvingande figurer. D3 giller det att hinga
med! Men vad styr dd utbudet av allt detta? Varifran kommer det, och
pa vilka villkor?

Redan nar sadana frigor stills ar vi pd Oles hemmaplan, i den inter-
nationella handeln, er Oles rattsmiljo. S3 varfor inte hir ge nigra syn-
punkter pd hur den gestaltar sig betriffande forutsittningarna for alle
det bligande och knippande som leder sd mingen ut i tomt iakttagande
och bruk av ett 6vermatt av reaktionsf6rmaga, inriktad pa overklighet,
hur frimmande de betingande foreteelserna dn kan te sig? Ole och
eventuella andra ldsare fir dock ursikta att jag inte hir kommer att an-
nat dn i forbigdende betrida ett honom kirt rittsomrade, den kompa-
rativa rittens. Jag har valt att i det mesta hir hilla mig pa vad vi pa
svenska kallar “mammas gata”, d v s i den svenska ritten, si att jag inte
skall ta utrymme for andras, grundligare funderingar 6ver rittsord-
ningar som ir dem mer nira in mig. Svensk ritt uppvisar, som vi skall
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se en del sirdrag, med praktiskt betydelsefulla nedslag i en eljest inter-
nationaliserad eller i vart fall EG-regionaliserad marknad dir video-
spels ekonomiska vikt alls inte 4r ringa.

Den som 6ppnar forpackningen till ett videospel finner typiskt sett
numera diri en videodiskett och dirtill en spelbeskrivning, ett hifte
med tryckta anvisningar och diverse bilder for hur man skall kunna
uppfatta vad som utspelar sig pa TV- eller datorskirmen under spelets
ging. Lisning av haftet talar om hur man spelar och det skall dessutom
ge fantasin en knuff till att begripa vad som alls sker p3 skirmen.!

De forsta videospel som jag hade anledning att fundera narmare 6ver
rent juridiskt drabbade mig 1989. De hette sidant som Gladiator, Kung
Fu Master och Prohibition och hade féregatts av sidana storheter som
Pac-Man och Donkey Kong. De tre forstnimnda och en del andra pa-
stods ha kopierats och min uppgift var att f6r en domstol klarligga for-
utsittningarna for att bedoma om de datorprogram pd wvilka spelen
byggde vore upphovsrittsligt skyddade redan enligt den lagstiftning
som gillde i Sverige i tiden fore den 1 juli 1989. Forst da blev det nim-
ligen 1 sjalva den svenska upphovsrittslagen (har: URL) klarlagt att da-
torprogram var en i sig skyddsfortjant verkskategori, sisom ett slags
litterira verk.? For mig gillde det att beddma om just de aktuella spelen
uppfyllde de upphovsrittsliga kraven f6r skydd mot kopieringen. Re-
dan i kontakten med de tre férstnimnda programmen hade jag anled-
ning att fista domstolens uppmirksamhet vid att det rattsskydd som
kunde tillkomma spelen inte endast kunde galla dem sasom litterira
verk utan iven kunde i princip avse dem sisom filmverk i URL:s me-
ning.

Nu liser jag 1 Newsweek om medieutvecklingens 1 USA senaste steg
i de pa datorprogram baserade spelens utveckling till allt effektivare in-
strument 1 personlighetsutpldningens tjanst. Friga ar dar om “Vertical
Reality”, “the ultimate Gameboy”, bestiende av en enorm central pela-
re av tre videoskirmar, ca 8 meter hoga, i skyskrapeform, placerade i en
spelhall. Ett antal spelare sitter i en cirkel fastspanda i stolar som for-
flyttar sig uppét runt en pale. Spelarna har var sitt elektroniska skjutva-
pen till att skjuta med pa uppdykande rymdmonster. Ju fler man som
spelare lyckas “knappa”, desto hogre upp fors man; om man sjilv blir

1. Nir jag hir i fortsittningen begagnar uttrycket videospel avser jag inte de icke-digi-
tala perifernalia som jag just nimnt. Det ir hir spelet, sddant det framtrider pa skir-
men och vad som s a s ligger bakom det som skall tas under juridiska 6verviganden.

2. SFS 1989:396; prop 1988/89: 85, LU 34.
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traffad, si ramlar man ned ett snipp. Den som vinner fir chansen att
skjuta en Mr. Big, vilket leder till verklighetsupplevelsen av ett helt fritt
fall! Newsweeks kommentar: “Wheeee! On our Vomitometer Scale‘: a
6.”> Ar lokalen ett slags bio? Visas dir film? Har upphovsritten nigot
dar att gora?

Pac-Man’s vinner kan f 6 nu med en s a s inverterad 6gishjilm — allt-
sa inte till osynlighet som i den norrona sagovirlden utan till att inte se
omvirlden — trida in i den spelkarakteristiska labyrinten till en sken-
bar, simulerad verklighet och stoka runt dir i “Virtual Pac Man”,
omedveten om omgivningens eventuella krav pd uppmirksamhet. Den
hjalmklidde ir i hjadlmen mitt i overkligheten! I en film?

Ja, nog spelar upphovsritten med, bide vad giller de datorprogram
som mojliggor foreteelserna och de bildsekvenser med atfoljande ljud-
effekter som hanteras av spelarna, vare sig dessa befinner sig “i upple-
velsernas mitt” eller ej. Till f6rutsittningarna for och en del effekter av
det upphovsrittsliga skall vi nu vinda blicken.

Hur det alls blir fraga om upphovsratt

Upphovsritten ir ju ett egendomsrittsligt institut, grundat pa konsta-
terande av ett skyddsfortjant objekt, ett verk, tillkommet sdsom skapat
av en eller flera upphovsmin. Vad de dstadkommit skall vara antingen
litterart eller konstnarligt eller rentav samtidigt av bada slagen.

Littergrt dr vad som i vidaste mening ir beskrivande. Ett datorpro-
gram kan forekomma béde i pa vanligt sitt lisbart skick och som en-
dast maskinlisbart. Det utgdr dock hur som helst en beskrivning av
forlopp, dem som datorn realiserar. Efter att under en del &r ha svivat i
ett slags internationellrittsligt vacuum har nu datorprogrammen pa
skilda grunder virlden 6ver landat allt sikrare i kategorin litterira
verk.*

For bildsekvenserna aktualiseras, dir de kan anses vara filmverk i1
URL:s mening, kategorin konstnarliga verk. Klart ar att, diri1 § URL
filmverk anges bland uppriknade verk, det ar friga om foreteelsen film,
1 vilken ndgot upphovsrittsgrundande férekommer, och att med film

3. Newsweek, March 10, 1997, 5. 54 f. D4 var det roligare at uppnd samma effekt under
antiken. P4 gastabud hos Trimalchios avkrivdes inte vomitorienyttjaren nigra ses-
tertier till att motsvara de av nutidens anordnare begirda 4 USD/gang over kredit-
kort.
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inte avsetts annat in “bild i rérelse”, bilder i en bildféljd.’> I EG-direk-
tivet 92/100/EEG om uthyrnings- och utliningsrittigheter avseende
upphovsrittsligt skyddade verk och med upphovsritten nirstdende
rattigheter forekommer i artikel 2 under 1. den numera bindande defi-
nitionen att “the term film shall designate a cinematographic or audio-
visual work of moving images, whether or not accompanied by
sound”. Vidare ir det klart att de specialregler som férekommer i 2 och
3 kap URL och som endast galler litterara verk “icke i nagot fall skall
anvindas pé filmverk”, en uppfattning med grundval i de ursprungliga
lagférarbetena, vilken sedan ofta bekriftats.® Filmverk utgor silunda
en speciell kategori av verk inom den konstnirliga verkskategorin,
aven om de skulle vara i en eller annan mening beskrivande. Sjilvfallet
ar det upphovsrittsligt skyddade i ett videospel som filmverk inte en-
dast att bilder ror sig utan friga ar om helheter av sddant, hindelsefor-
lopp, form, firg, figurer, ofta som vore de i en traditionell tecknad film,
ljudeffekter, musik etc. Filmverket i videospelet kan ses som summan
av alla rorliga bildforlopp med vad dirtill hor som skidrmen kan uppvi-
sa. Hirtill kommer ljud som i vanliga ljudfilmer. Varje avslutad spel-
omgang liksom delar dirav som uppfyller det upphovsrittsliga verks-
hojdskravet, varom mer hirnedan, utgér filmverk. En upptagning av
vad som visas under en spelomging ir silunda ett filmverksexemplar
under videospelets titel. En upptagning av vad som syns pd skirmen
som stillbild, t ex medelst fotografi, kan allt efter det avbildades art ut-
gora ett exemplar av ett konstverk.

Men, stopp ett tag! Vad ir det Ole gor med sina spelknappar och
reglager? Agnar han sig mahinda it att “individually access by electro-

4. EG-direktivet 91/250 EEG om rittsligt skydd fér datorprogram. Agreement on
trade-related aspects of intellectual property rights, including trade in counterfeit
goods, TRIPs, article 10, med lydelsen: “Computer programs, whether in source
code or object code, shall be protected as literary works under the Berne Conven-
tion (1971)”. WIPO Copyright Treaty (1996), article 4: “Computer programs are
protected as literary works within the meaning of Article 2 of the Berne Conven-
tion. Such protection applies to computer programs, whatever may be the mode or
form of their expression.”

5. SOU 1956:25 s. 65. Allmint om filmverksterminologin, se Karnell, G, Ritten till
programinnehillet i TV, Nykoping 1970, s. 256 ff. Att en en ging etablerad bildfsljd
inom en given uppsittning dirav inte behover aterges som sidan for att det skall an-
ses vara friga om ett utnyttjande av det aktuella filmverket framgar fér US-ritts del
uttryckligen av upphovsrittslagen, 17 U.S.C.§ 101, dir framférande av ett audiovi-
suellt verk definieras med “to show its images in any sequence or to make the
sounds accompanying it audible”.

6. Prop 17/1960 s. 49 (depch).
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» <«

nic or other means” “a collection of independent works, data or other
materials arranged in a systematic or methodical way” si att de blir just
“individually accessible”, sd som jag just nimnt? Frigan ir nirmast re-
torisk. Visst leker Ole inte bara med datorprogram och film nir han
spelar videospel! Nej, han sysslar ocksi med databaser med digitalt lag-
rade verk och verksdelar’, och baserna kan redan i sig vara skyddade
upphovsrittsligt som sammanstillningar av verk eller delar av verk. De
kommer emellertid att bli 4n mer skyddade enligt EG-direktivet 96/9/
EG om databaser, som vi alla inom EU skall ha att ritta oss efter from
1998 1 en eller annan form av implementering, som det numera sa vack-
ert heter. Da skall nimligen alla databaser enligt de bestimningar som
jag nyss atergav “which by reason of the selection or arrangement of
their contents constitute the author’s intellectual creation” skyddas
som sidana, av upphovsritt. Och da, oberoende av om Ole kan gora
sig ens en aning dirom eller ej, kan det dessutom vara si att “the ma-
ker” av den databas som Ole leker med kan visa att “there has been
qualitatively and/or quantitatively a substantial investment in either
the obtaining, verification or presentation of the contents” i basen. I sa
fall har denne “maker” enligt direktivets artikel 7 under 1. en ritt “to
prevent extraction and/or re-utilization of the whole of or a substantial
part, evaluated qualitatively and/or quantitatively, of the contents of
the data base” - och detta oberoende av om den aktuella basen kvalifi-
cerar for upphovsrittsligt skydd.

Ar det sidant databasutnyttjande som Ole hiller pa med? I s3 fall
sysslar han inte bara med en upphovsrittslig treenighet 1 sitt videospe-
lande, utan dven med dess ur investeringsskyddstocken eventuellt sig
materialiserande slikting, databasproducentens ritt “sui generis” eller,
som man pa ett slags svenska fitt till det, dennes ritt “av sitt eget slag”
till vad som vil trots forsvenskningsraseriet kan fa kallas en “sui gene-
ris-databas”.®

Jag skall inte hir oroa Ole i onédan med vad som kan vinta honom 1
Sverige av ev. rittsliga konsekvenser av allt detta. I sitt privata spelande
kan han kinna sig rittsligt ostord dven framover, men i det kommersi-
ella ser sig marknaden begivad med nagot skiligen svarberikneligt.
Detaljer dirom ir det hir inte skal att g3 in pa. Vi skall i stallet nirmast

7. Sidant kan férekomma lagrat sdvil i filformat som i programmeringssprik. Endast i
sistnimnda fall har vi hirvidlag anledning att tala om datorprogram som skyddsob-
jekt. Eljest bestims verkskaraktiren av vad som lagrats. Om detta t ex utgors av ett
konstverk, sa har vi dir ett konstnirligt verk, till skillnad frin datorprogrammets
egenskap av litterart verk.
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titta litet nirmare pd vad som ligger bakom videospel i friga om upp-
hovsrittsligt skapande insatser for att sedan begrunda de allminna kri-
terier f6r upphovsrittsligt skydd som kan gora sig gillande i vara vi-
deospels treenighet av datorprogram, film och databaser. Dirpé blir det
friga om treenighetens roll i friga om spridning av videospelexemplar
pa den svenska marknaden.

Videospelet som datorprogram, filmverk och databas

Datorprogram for videospel grundar sig pa ett konstnirligt utforande
av bildverk till underlag for vad som skall omsittas till programme-
ringssprak i killkoden for programmen (aven till tjanst f6r dtkomst av
ev. digitalt lagrade filer utan programmeringssprak). Sedan framstills i
samverkan mellan programmerare, konstnirer och kompositorer av
ljudelement en master for spelet. Detta testas sedan under en tidsperiod
som kan innebira en betydande arbetsinsats for finslipning av pro-
grammets killkod etc. En sikerhetskod liggs in och kopior framstills
till att marknadsforas i forpackningar med en utstyrsel som skall attra-
hera till nirmare bekantskap med produkten. Om vi ser till sjilva spel-
skapandet, s kan vi konstatera att det alls inte 4r friga om nigon enkel
eller mer eller mindre sjilvklar sammanstillning av instruktioner.
Dessa vilar pd ett antal konstnirliga (bild-)parametrar jimte ljudele-
ment, vilka ingdr i vad som ger spelet dess sirart. Sddant varieras i ett
stort antal medvetna val under spelframstillningen. Detaljeringsgraden
1 det som skall framstillas ar betydande och leder pa skilda hinder till
olika programmeringslosningar. Det {6r videospel karakteristiska kra-
vet pd koordinering av samtidiga rorelser i bilden ger sirskilda pro-
grammeringsproblem, som leder till skiljaktigheter 1 l6sningar. Friga ar
om personligt utforda, typiskt sett skapande insatser till att ge spelet
dess slutliga digitala form.

Nir sé spelet aktiveras framtrader en digitalt lagrad bildfoljd pa bild-

8. Detta svenska uttrycks limplighet, ja, redan dess begriplighet f6r en redan upphovs-
rattsligt over hovan forvirrad allminhet, for att inte tala om domare och advokater,
vill jag ifrdgasitta. En ritt sui generis, som pé andra hill i Europa inte berett sprak-
oférstdelse mer dn andra, numera frimmande ord, som medborgarna far lira sig, har
hdr foranlett tillimpning av en hemsnickrad spriklig subsidiaritet, vars enligt min
mening enda fortjanst ir att den visar hin pi att foreteelsen lampligen bér lagstift-
ningstekniskt f6rliggas utanfér URL, s som redan skett med kretsménstren och s&
som, nir detta skrivs i mars 1997, redan foreslagits for Osterrikes upphovsrittslag.
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skiarmen, typiskt sett atf6ljd av ljudsekvenser. Vad som da hinder ar att
medelst datorprogram och ur vad som eventuellt kan ses som en digital
databas framtrider i rorliga bilder vad som lagrats dir till att utgora ett
filmverk for den som anvinder spelexemplaret for att ta del av de dir
lagrade bilderna. Det elektroniska mediet, med datorprogram som ett
ursprungligen i killkod nedlagt litterart verk later detta i sin maskinlas-
bara form vara birare av videospelet sisom rorliga bilder, pd samma
satt som en filmremsa eller en videotape ir birare av gingse audiovisu-
ella verk. Videospelexemplaret ir alltsd pd marknaden i sin maskinlis-
bara form pi en ging ett exemplar av det litterdra verket, datorpro-
grammet med anknutna databaselement och det konstnirliga verket
filmverket. Om in inte i sjilva filmverket sisom just filmverk, sa val 1
dess digitaliserade underlag kan databasen dviljas, till aktivering 1 ut-
nyttjande av spelaren under skilda forutsittningar, allt 1 beroende av
hur datorprogrammet utformats.

Bilderna kan visserligen av den som spelar varieras pa ett sitt som
inte ar normalt for vad vi vanligen avser med ordet filmverk, men vari-
ationerna ligger alla inom forutbestimda ramar och med anvindning av
bildelement som utformats till konstanter for den variabilitet som fére-
kommer. Nir Ole spelar framkallar han endast sidana mgjliga val av
bildfoljder som pa forhand programmerats till filmverk.

Svenska domstolar har, nir detta skrivs, dnnu inte givits anledning
att 1 domar befatta sig med filmverkskaraktiren f6r videospel utan en-
dast med datorprogramskyddet i sammanhanget.” Videospelens rittsli-
ga tillhorighet inom kategorin filmverk — med 3tf6ljande konsekvenser
t ex for deras hantering pé avtalsmarknaden — fir emellertid anses vara
internationellt sikerstilld.'

Verkskriterier

For den redan fast etablerade litterira verkskategorin datorprogram,
som f 6 1993 1 vir svenska URL {6rsigs med en del nya bestimmelser i
anslutning till EG-direktivet om rattsligt skydd for datorprogram 91/
250/EEG, hade redan tidigare gillt samma slags kriterier for skydd

9. Si t ex redan i tiden innan datorprogram formellt inférdes under URL (1.7.1988)
Hovritten for Vistra Sverige i dom 19.11.1987, DB 159: “Vart och ett av de tre spel-
programmen har sin sirprigel bide vad avser variationen av spelidén och den tek-
niska utformningen. Programmen uppfyller dirmed kravet pi verkshgjd...”.
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som for de litterira verken, d v s de skulle uppvisa vad som “motsvarar

en sidan skapande insats att de uppnir s.k. verkshojd”.!! Detta s.k. ori-

ginalitetskriterium har i datorprogramdirektivet formulerats som ett

krav pa endast och uteslutande “en upphovsmannens egen intellektuel-
p pp t

la skapelse”. Samma bestimning finner vi senast, som vi just sett, i EG-
P g )

10. Tyska domstolar (OLG Koln 18.10.1991, GRUR 1992 s. 312, och BayObLG
(Miinchen) 12.5.1992, GRUR 1992 s 508; dven [1992] 9 D-176 resp 11 D-238 EIPR
(inget BGH-avgorande)) har funnit skydd sdsom for film vara tillimpligt pa video-
spel i tilligg till det skydd som kunnat férekomma f6r programmen sisom dator-
program. Sammanfattande, Katzenberger i GRUR Int. 1992 s. 514 med not 11. Den
utforligaste framstillningen om tysk ritt betriffande videospelen ar eljest Schlatter,
S, 1 Rechtsschutz und Verwertung von Computerprogrammen (Herausg. M. Leh-
mann) 2 Aufl,, Kéln 1993, s 169-220. Till samma slutsats som de tyska domstolarna
hade den franska Cour de Cassation kommit redan 7.3.1986 i fallet Sté Atari Inc. c./
Valadon, RIDA 129, juli 1986 s 134. Den engelska Copyright, Designs and Patents
Act 1988 definierar i section 5 (1) film som “a recording on any medium from
which a moving image may by any means be produced”. Rittstillstindet i USA har
sammanfattats silunda: “Video games typically consist of two separable elements,
each independently copyrightable: a computer program, characteristically embo-
died in a semiconductor chip located in the game console, and the animated audio-
visual display that the computer projects onto a video screen when activated by the
player. Rights in the computer program can be infringed without infringing rights
in the audiovisual display, and rights in th audiovisual display can be infringed
without infringing the right in the computer program. Although the images in video
game displays may appear in one fixed sequence, courts have generally held that
they meet section 101’s requirement of a “series of related images” and thus consti-
tute audiovisual works”, Goldstein, P, Copyright. Principles, Law and Practice,
1989, Vol. 1, § 2.12.2. I rittspraxis har videospelprograms egenskap av audiovisuella
verk, med effekten att spela programmet ir att framféra det, fastslagits i fallet Red
Baron-Franklin Park, Inc. v. Taito Corp., 883 F.2d 275 (4"‘ Cir. 1989), cert. denied,
493 U.S. 1058 (1990). En avvikande uppfattning, uttalat hinforlig just till att avse
finlindsk ritt, har kommit till uttryck i ett utlitande av det finlindska upphovs-
rattsridet (1992:3), NIR 1992 s. 410 ff. Radet hinforde av detta granskade videospel
till skydd sisom “s k sammanfogade verk” (sic!) “vari datorprogrammet erhiller
skydd sisom skriftligt verk, de enskilda bilderna som konstverk och musiken som
musikaliskt verk”. Bland skalen f6r slutsatsen forekommer uttalanden som t ex att
“De rorliga bilderna i spelen har inte en sjilvstindig betydelse” (!). Detta utgor en-
ligt min mening en felbedémning av verkligheten: I vad som utspelar sig pa skirmen
ar det helt uppenbart just de roérliga bilderna som ar det viktiga, inte varje enskild
bild som potentiellt kan frammanas pa skiarmen genom sin férprogrammering. An-
dra av upphovsrittsridets skil tycks hinfora sig till en uppfattning att ett finlindskt
forarbetsuttalande om “verk som skapats pa ett cinematografiskt sitt” fortjanat bin-
da &vervigandena till vad som resulterat vid sidant slags filmframstillning som f6-
rekom nir upphovsrittslagen stiftades 1960/61. For svenskt eller eljest skandina-
viskt bruk finner jag det lika litet som i vrigt vara anledning att fasta sig vid det fin-
landska utldtandet. Det far vil dock anses olyckligt att finlandsk ratt kan férmodas
skapa andra marknadsférutsattningar i Finland an i Sverige for videospel, nir lagun-
derlaget ir detsamma.
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direktivet 96/9/EG om databaser, dir deras upphovsrittsliga skydds-
fortjanthet bestims av om de “constitute the author’s own intellectual
creation”.'? Man kan nu konstatera att den allminnaste, abstrakta ori-
ginalitetsbestimningen f6r det europeiska upphovsrittsomridet ar just
den nimnda. Nir det i svenska lagforarbeten har uttalats att denna be-
stimning motsvarar den for svensk ritt redan allmint gillande, vilket
skedde vid omvandlingen av datorprogramdirektivets regler till svensk
ritt, s3 giller den nu som d3 dven for filmverken.

Jag skall inte hir forsoka att 1 detalj redogéra for vilka narmare be-
stamningar som kan ge verkshojdskravet konkretion f6r de skilda slags
enheter som det kan vara friga om i videospelen. Det kan emellertid
konstateras att dven om naturligtvis det i hindelse av tvist blir friga om
att bedoma varje sak for sig in concreto, det likval for praktiskt bruk
och betriffande ett videospels helhet finns anledning att betrakta det
som potentiellt skyddsfortjant i alla de hir omtalade tre formerna, pro-
gram-film-databas, med allt som kan finnas diri.

Kraven pa verkshojd har t ex for datorprogram i 1988/89 ars lagfor-
arbeten, 1 forhéllande till vilka ju ingen dndring senare ansetts motive-
rad, angivits med hinvisning till allminna upphovsrittsliga bedom-
ningskriterier innebira att “enkla, okomplicerade program normalt in-
te kan uppna verkshojd”. Kravet borde stillas “f6rhillandevis hoge ull
att innebira, som vid andra verkstyper, att “det endast undantagsvis
kan intriffa att tvd personer oberoende av varandra skapar identiska

11. Skyddsfértjintheten klarlades férst i en dom av Hovritten for Vistra Sverige (DB
159) den 19 november 1987, NIR 1988 5. 310 ff, och framhélls av lagutskottet i dess
betinkande 1988/89:LU34 s. 5. Uttalanden om verkshéjdskraven for datorprogram
forekom f & 1 prop 1988/89:85 s. 10 f och 27 f, 1 anslutning till vad den svenska upp-
hovsrittsutredningen anfort i sitt delbetinkande 3 "Upphovsritt och datorteknik”,
SOU 1985:51 5. 88 f.

12. Den officiella svenska 6versittningen har pé ett f6r svenska EG-materialoversitt-
ningar av rittsakter nirmast karakteristiskt sitt forvringt vad som forekommer i ur-
sprungstexten till “som pd grund av innehallets urval eller sammanstillning utgér
sidana intellekruella verk [sic!] som kan utgéra foremil fér upphovsritt”. Det finns
gott fog fér att limna férekommande officiella 6versittningar till svenska spraket av
EG-rittsligt material dirhin pa de omriden som jag kunnat &verblicka. De forryck-
er eller férdunklar inte sillan p3 hipnadsvickande sitt innebdrden av vad som fast-
stillts. Vore de inte redan som &versittningar av rittsakter omfattade av undantag
fran upphovsritt borde de stundom objektivt sett kunna motivera undantagande
under lagférarbetenas parodiregel.

13. Prop 1992/93:48 s. 113 f (depch) konstaterade verensstimmelsen mellan datorpro-
gramdirektivets originalitetskrav och det i svensk ratt eljest forekommande under as-
pekten att samma krav skulle stillas pa datorprogram som pa andrai 1 § URL angivna
verk, alltsd dem bland vilka filmverk uppriknas sisom en egen kategori av verk.
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program” (det s k dubbelskapandekriteriet). Om endast “en eller ett f3-
tal tinkbara l6sningar kan anvindas for att nd avsett resultat med ett
program” vore resultatet givet av de “yttre faktorerna” till att knappast
ge utrymme for den erforderliga originaliteten.!* Dubbelskapandekri-
teriet fir naturligtvis sin innebord av de faktiska forhédllandena betrif-
fande varje slags skapande till vilket det anknyts. Tal om att sitta verk-
hojdskravet hogt eller ligt kan inte rimligen avse dubbelskapanderis-
ken, s3 att mer dubbelskapande skall riskeras vid ett slags alster an vid
ett annat.'® Svensk rittspraxis kan f.6. tolkas som att det allmint sett
alls inte stills ndgra hoga krav pé originalitet utan snarare motsatsen.
Det kan vid just videospel finnas god anledning att beakta videospel-
producenternas skyddsbehov for sina investeringar i spelutveckling
och autoriserad marknadsforing mot olovlig kopiering och marknads-
foring.'® Spelen ir kostsamma att framstilla men billiga att piratkopie-
ra. Virdet av detta som argument {6r just upphovsrittsskydd bor vil
dock ses i belysning av existensen av icke upphovsrittsliga skyddsfor-
mer, sisom nu senast det sig nirmande “sui-generis-skyddet”for vad
som 1 ett videospel kan te sig som en databas. Vare dirmed hur som
helst. Vad som férekommer pa marknaden av videospel kan enligt min
mening betraktas som upphovsrittsligt sett utgorande 1 ett och samma
medium skyddade spelprogram, filmverk och databaser. De sistnimn-
da kan redan, direktiv forutan, betraktas som samlingsverk 1 vad dir
forekommer en sammanstillning av “verk eller delar av verk”. Film-
verk torde emellertid inte kunna som sddant anses som samlingsverk 1
lagens mening."”

Nu kan det emellertid tinkas intraffa att vad som i ett visst nyttjande
ter sig kvalificerat for upphovsrittsligt skydd sdsom datorprogram inte
framstir som 1 motsvarande hinseende kvalificerat som filmverk och
omvint. Olika program kan f.6. ge samma visuella resultat och riktigt
banala program kan ge vil sa konstnirliga och originellt utseende bild-
foljder. Den sammanstillning av frin varandra oberoende data som lag-
rats 1 disketten kanske heller inte har lagrats nog systematiskt eller me-

14. Prop 1988/89:85 s. 10 f och 27 f. Se vidare SOU 1985:51 s. 89, till vilken proposi-
tionstexten hinvisar.

15. Om dubbelskapandekriteriet och dess relation till verkshéjdsbestimningar, se Kar-
nell, G, Die Doppelschépfung als urheberrechtliches Problem, i Mélanges Joseph
Voyame, Lausanne 1989, s. 149 ff.

16. Jfr 1988/89:LU34 s. 5, dir programvaruindustrins skyddsbehov fér sina investe-
ringar i programutveckling och marknadsféring betonas.

17. En analys av lagforarbetena foranleder slutsatsen; se Kamell, G, Ritten till pro-
graminnehillet i TV, Nykoping 1970, s. 368 ff.
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todiskt, eller kanske har videospelets sammanstillning av ett stort antal
olika monsterfigurer {6r nedkampning inte gjort dem nog “individual-
ly accessible”. I s3 fall ar det ju ingen databas — i vart fall inte i direkti-
vets mening — men annars ar vi tillbaka i att se hur den generella origi-
nalitetsbestimning som jag nyss var inne pa skall tillimpas inte bara pd
spelprogrammet och bildféljden med dess ev. atfoljande ljud sdsom po-
tentiellt filmverk utan dven pa databasen som ett slags samlingsverk el-
ler ev. 4ven som en “sui generis-bas”.

Betydelsen av att se till hur det forhaller sig med varje s a s enhet {6l-
jer av att de kan ha skilda rittsinnehavare med anknytande skilda av-
talsbindningar, skyddstider och ideellrittsliga skyddsforutsittningar
enligt lag f6r vad som férekommer i den ena eller andra formen och att
de s k ekonomiska rittigheterna ar olika utformade for skilda nyttjan-
den betriffande de olika enheterna. Detaljer hirutinnan skall jag nu in-
te gé in pd. Det visentliga darvidlag r att notera méjligheten av vad
man kan kalla haltande rittsuppsittningar. I denna artikel skall jag en-
dast ta upp de ganska spektakulira forhdllanden, internationellt sett in-
om Europa, som galler Oles ritt att i Sverige sprida videospelexemplar
till allminheten, om han nu skulle vilja dryga ut pensionen den vigen.

Treenighetens foljder, sarskilt for spridning av videospel-
exemplar i Sverige

Om ett exemplar av ett videospel siljs, hyrs eller lanas ut, och forfo-
gandet enligt lagen inte dr medgivet f6r videospelexemplaret sett sisom
filmverk, s kan det inte foretas sdsom ett enligt lagen fritt utnyttjande
bara for att det eller de datorprogram eller upphovsrattsligt skyddade
databaser som videospelet/filmverket bygger pa kan, som sidana, lyda
under regler som ger frihet dirtill bara for att de i sig tillhor kategorin
litterdra verk. Att exemplarets filmverkskategoritillhorighet inte for-
ringas av andra kategoritillhorigheter f6r vad eljest exemplaret rymmer
foljer redan av lagens uppbyggnad till att skydda varje verk for sig en-
skilt, med endast de undantag eller inskrinkningar som framgar av la-
gen for varje verkskategori for sig.'® Ett vitt upphovsrittsligt skydd for
en verkskategori forringas alltsd inte av ett smalare for ett annat verk 1
samma medium. I videospelexemplaret, disketten, tjanar datorprogram
jamte ev. tillhorande digitala filer f6r skilda verksmoment 1 allt visent-
ligt till att 1 en for videospelaren iakttagbar form materialisera det film-
verk for vars fornimmande spelaren endast framkallar de till ett sddant
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verk sammanstillda digitala elementen i programmerade mojliga val av
bildféljder. Den digitala versionen av sddant i exemplarformen disket-
ten ar dock lika mycket filmverket i upphovsrittslig mening som vad
skirmen visar. Hartill kan 1 disketten forekomma frin filmverkskate-
gorin fristiende verksenheter i datorprogram-, datafil- eller databas-
form, t ex for visning av reklambilder, varningstexter etc.

Just egenskapen av filmverk for videospel medf6r {6r spelen samma
speciella stillning med avseende pa ritten till exemplarspridning som
giller for ovriga filmverk i Sverige och som ger dessa exemplar en sir-
stillning inom den europeiska rittsgemenskapen.

Enligt upphovsrittslagen, 1 dess nir detta skrivs senaste lydelse, ar
spridningsritten till ett exemplar av filmverk férbehillen upphovsman-
nen eller hans rittsinnehavare dven sedan exemplaret overlatits (kop,
byte eller giva) och oberoende av var si skett. Spridningsritten till
filmverksexemplar — och dirmed silunda till de hir aktuella videospel-
exemplaren — “konsumeras” alltsé inte, sisom sker med spridningsritt-
ten till andra slags exemplar av verk enligt 19 § URL och till upptag-
ningar av utévande konstnirers prestationer samt fonogram- och film-
producenters upptagningar sisom sidana enligt 45 § 4 st resp. 46 § 3 st
URL. S& har det for filmverkens del varit alltsedan URL:s tillkomst. I
19 § foreskrivs nu eljest i 1 st for litterara och musikaliska verk samt
konstverk att, nir de med upphovsmannens samtycke har overlatits, si
far exemplaren fritt spridas vidare, med det undantaget dock f6r dator-
programexemplar att spridningen ar tilliten forst sedan ett sidant vil
har 6verldtits med upphovsmannens samtycke inom det Europeiska
Ekonomiska Samarbetsomridet (EES). Vidare giller enligt 19 § 2 st att
all uthyrning eller dirmed jimforliga rittshandlingar betriffande sdda-
na alster som vi hir ar intresserade av samt utldning av datorprogram i
maskinlasbar form forutsitter medgivande av upphovsmannen om ver-
ken tillhandahills allmanheten pa nimnda sitt.

18. Om resultatet av aktivering av ett program for ett videospel pd skirmen blir nog
originellt for att betraktas som ett filmverk med dess rorliga bilder, men datorpro-
grammet i sig inte uppfyller originalitetskravet (nog en ovanlig situation) si skall
alltsd det forras originalitet enligt min mening inte tillriknas det senare om det ses
for sig. Det kan diremot tinkas i tillimpningen ha bidragit till filmverkets egen ori-
ginalitet utan att i sig vara originellt nog sdsom datorprogram, med {6ljd att pro-
grammeraren skall kunna ses som en medupphovsman till filmverket. Vi rér oss hir
pa ett plan som verkligen ligger i upphovsrittsteorins utkanter, fasthellre som ett
eventuellt upphovsmannaskap for en sddan programmerare inte torde ha nigra som
helst praktiska konsekvenser for personen i friga. Jfr Bender, H. "Ophavsret til
brugergrenseflader “Look and Feel”, NIR 1997 s. 69 ff (75 f).
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Bakgrunden till icke-konsumtionen av spridningsritt for exemplar
av filmverk ir att marknaden for film under hela tiden fram till inpad
1970-talet sdval internationellt som nationellt byggde pé att exempla-
ren inte gjordes tillgangliga for allminheten 1 detta uttrycks vardagliga
mening utan hoélls under kontroll 1 biografkedjor etc. under avtalsreg-
ler for hantering av exemplaren i deras anvandning for visning for all-
minheten eller eljest. I USA ansdgs biograffilmerna vara “unpublis-
hed” och som sddana helt under upphovsmannens kontroll. Video-
grammen, med biograffilmer, sirskilda videoproduktioner, sdsom just
videospel etc., har inte annat 4n 1 mer begransad man hallits under kon-
troll sd som tidigare filmer, och marknaden bygger pa den lag vi har
och har haft i detta hinseende of6randrad sedan URL:s tillkomst.

Ett forslag om att infora regional konsumtion av spridningsratt lades
till riksdagen 1 prop. 1994/95:58. Forslaget avsdg att for filmverk skulle
gilla att upphovsmannens spridningsritt skulle inskrinkas till att lik-
som betriffande datorprogrammen inte kunna goras gillande betraf-
fande exemplar som “med upphovsmannens samtycke...6verlatits in-
om Europeiska ekonomiska samarbetsomradet” (EES). Ratten att till-
handahalla allminheten exemplar av filmverk genom utlining skulle
dock vara upphovsmannen bibehillen.!” Allts3 skulle dven hirvidlag
filmverk och datorprogram f6ljas 3t rattsligt sett. Lagutskottet avstyrk-
te generellt “bifall till forslaget om regional konsumtion av upphovs-
minnens spridningsritt” (1994/95:LU4 s. 12 n), vilket férutom film-
verk hade avsett ljudupptagningar av litterira och musikaliska verk,
och lit dirmed bero vid det tidigare rittstillstindet vad gallde sprid-
ningsratten till filmverk. Lagutskottets forslag blev riksdagens beslut.

Bakgrunden till lagstiftningsirendet utgjordes av EG-direktivet 92/
100 EG, enligt vars artikel 9 medlemsstaterna skall foreskriva en sprid-
ningsratt for dir angivna innehavares av nirstiende rattigheter alster,
vilken inte skall konsumeras inom den europeiska gemenskapen “ex-
cept where the first sale in the Community of that object is made by
the right holder or with his consent”. Samtidigt f6rpliktades medlems-
staterna att instifta regler for sdvil upphovsritt som nirstdende rattig-
heter, svarande mot direktivets krav pd uteslutande uthymings- och
linerittigheter. Dessa rittigheter skall inte vara utsatta f6r konsumtion.

19. I promemorian Ds 1994:49, vilken utgjorde underlag for propositionen, angavs i
den foreslagna lagtexten till 19 § 2 st under 2. att spridningsritten till “exemplar av
filmverk och datorprogram i maskinlasbar form” skulle bibehéllas upphovsmannen.
Formuleringen torde ha tillkommit av misstag.
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For lagutskottets overviaganden har den i Bernkonventionen utfor-
made regleringen av upphovsritten uppenbarligen spelat en roll (se
1994/95:LU4 s. 12). Sarskilt faste sig utskottet vid de upphovsrittsliga
konsekvenserna pi fonogramomradet. En 6vergang till regional kon-
sumtion for spridningsritt skulle — som framhills av lagutskottet — be-
traffande ljudupptagningar ha inneburit att nationell behandling skulle
ha fatt ges till alla Bernkonventionens linders fonogram, dvs alla sada-
na fonogram frin Bernkonventionens linder som inférts lovligen 1 ett
EES-land, t ex frin USA, skulle fritt {4 spridas till och i Sverige. Folj-
derna av denna konsekvens hade inte studerats i propositionen.

Det nu nimnda kan mutatis mutandis sigas gilla aven filmverk.
Bernkonventionens art. 14 (1) foreskriver om spridningsritt till film-
verk. De praktiska konsekvenserna av en upphivd spridningsritt hade
inte heller studerats eller ens berorts i det lagférberedande arbetet. Det
blev dirfor anledning att lita hela det upphovsrittsliga komplexet vila i
avvaktan pd den 6versyn av URL som utskottet forutsatte (s. 13 n). Di-
rektivets 92/100/EEG art. 9 har ingenting med upphovsritt till film-
verk att gora. Att svensk ritt inte innebar nigot annat in att det inte
fanns nigon konsumtionsregel betriffande filmverk hade riksdagen se-
nast i Riksdagstrycket kunnat inhidmta 1 prop. 1994/95:58 s. 24. Ut-
gingslaget for beslutet i riksdagen att inte lita filmverks spridningsritt
konsumeras var salunda klart for de beslutande. Riksdagen har helt en-
kel inte funnit sig vara EG-rattsligt forpliktad till mer an direktivet {6-
reskrivit. Nir den inte gjort mer 4n den funnit EG-ritten foranleda har
den handlat férdragskonformt.?® Det skulle ha fitt avsevirda mark-
nadspraktiska och ekonomiska effekter for fonogramupphovsritt och
filmupphovsritt att lagstifta enligt propositionen. Videospel skulle ha
fate cirkulera fritt sedan de vil en ging overlitits med vederborligt
medgivande nigonstans inom EES-omridet.

Som det nu ir har den svenska riksdagen medvetet valt att hilla sig
till den minsta-mojliga-indringsprincip som kommit till uttryck i
1992/93:LU17 s. 6 {., betriffande att 6verging till regional konsumtion
borde ske endast om det blev nédvindigt jamlikt EES-avtalet. Applice-
rat pa den aktuella frigestillningen och EG-ritten framstér beslutet att
inte infora regional konsumtion f6r upphovsritter 1 vidare man an EG-
ritten redan si foreskrev, d v s for datorprogrammen, sdsom konse-

20. Jag var sjilv nirvarande vid en lagutskottets s k hearing betriffande konsumtions-
reglerna och kan dirom intyga att utskottets ledaméter grundligt upplystes om de
rittsliga ramarna for utskottets stillningstaganden.
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kvent. Att infora regional konsumtion endast for filmupphovsmins
spridningsritt till filmexemplar och videogram skulle ockséd ha skapat
egendomliga, sneda rattsforhillanden inom kretsen av filmens upp-
hovsmin, forsévitt upphovsmin till andra verk skulle fortsittningsvis,
sdsom avsett av riksdagen, se sin spridningsratt till icke-filmverksex-
emplar konsumerad efter principen om global konsumtion. Varfor
skulle endast filmupphovsmin se sin spridningsratt betriffande film-
verksexemplar regionalkonsumerad? Att frinvaron av konsumtions-
regler 1 den svenska URL {or sddant som videospel 1 deras egenskap av
filmverk inte strider mot nigot EG-direktiv ar uppenbart.

Vad som konsumeras ir den spridningsritt som lagbestimts till att
avse det ena eller andra verket efter dess art i exemplarformen. Harav
foljer de mojligheter till vad jag kallat haltande rattsuppsattningar be-
triffande exemplar som jag antytt kan uppstd. I utliningshinseende
och vad giller uthyrning foljer nu de filmverksbetingande datorpro-
grammen 1 videospelen och filmverken diri varandra at sisom film-
verksexemplar, till vilka ingen spridningsriatt konsumeras. Men eljest
for datorprogram i videospeldisketten som exemplar dirav galler inte
detta. Spridningsritten till dem konsumeras som f6r datorprogram i
allmianhet. Om spridningsrattens till videospelet sisom filmverk ritts-
innehavare inte vill gora sin filmverksspridningsritt gallande, s blir
ocksé da spridningen av videospelexemplaret av datorprogrammet fri,
om exemplaret har 6verlatits en ging med vederborligt medgivande in-
om EES; datorprogrammets rattsinnehavares utlaningsritt dock un-
dantagen. Ovriga eventuellt forekommande spridningsritter, t ex de
som ett samlingsverks upphovsman kunnat gora gillande med avseen-
de pa exemplarets dirav spridning, har konsumerats redan genom att
exemplaret har overldtits med upphovsmannens samtycke var som
helst 1 virlden (19 § 1 st URL). Men, hur blir det d3 efter en implemen-
tering av databasdirektivet betriffande ingdende databaselement? Ja,
enligt EG-direktivet galler de for alla slags databaser likalydande reg-
lerna att “The first sale in the Community of a copy of the database by
the right holder or with his consent shall exhaust the right to control
resale of that copy within the Community”.?! Deras konsumtion féljer
alltsa datorprogrammens i spéren sitillvida som EES-regionalt genere-
rad konsumtion skall gilla all spridningsritt som avser {orsiljning.

21. Det dir m h t vad jag anmirkt ovan i not 12 knappast férvinande att finna de likaly-
dande bestimningarna i direktivets art. 5 (c) och 7 (b) for de tvi typerna av databa-
ser till betydelseskillnad olika 6versatta i den officiella svenska texten!
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Som vi ser knyter till videospelets egenskaper av filmverk, datorpro-
gram och databas mer eller mindre olika regler i beroende vilket slags
alsters rittsregler som aktualiseras i ett givet nyttjande.”? I den min alla
rattigheter till forekommande nyttjanden finns samlade pé en hand,
vilket ar det i praktiken forekommande, s skapar detta forhdllande
knappast nigra praktiska problem. Ett visst métt av ideell ritt kan vis-
serligen sisom odverlatbart tinkas inte ligga i den enda handen, men
det kan hir ricka att pipeka forhillandet. For videospel torde sidant
inte vara av ndgon betydelse. For dem bor filmverkskaraktiren vara det
centrala. I videospelen som filmverk forenas diverse verk och delar av
verk pa traditionellt sitt till att, digitalt lagrade, styras av upphovsritts-
ligt skyddade eller oskyddade datorprogram, vilka dven de materialise-
ras i exemplarformen och kan goras tillgingliga for allmanheten 1 den
formen. Emellertid ir det inte programmen utan filmverken, med vad
diri ingdr av vad som gors tillgangligt for att se och hora, som framfors
under spelets ging och det ir till dem som praktiskt sett det rittsliga
skyddsintresset knyter, inte minst mot den rikligt forekommande pi-
ratkopieringen. Att ha ritt att styra varje kopias spridning pé allminna
marknaden skapar 6kad kontrollméjlighet betriffande dven respekten
for mangfaldiganderitten.

Jag skall hir i stort sett limna dirhian under vilka omstindigheter
framforanden av spelen skall anses gora sddana tillgingliga f6r allmian-
heten. Det far avslutningsvis ricka med en erinran om att vad Ole kan
foreta sig med videospel ensam eller 1 krets av familj och nira vinner
under ndgon Sverigevistelse, inte engagerar nigon upphovsritt, om han
sd skulle dir iklida sig den for njutande av “the Virtual Pac Man” er-
forderliga hjilmen. Diremot skulle ett besok i spelhallen hos “the ult-
mate Gameboy” pa svensk botten litt géra honom till en person inom
den allminhet dar arrangorens tillgingliggorande for skott mot fore-
kommande monster skulle fi upphovsrittsliga konsekvenser for den-
ne, om in inte for Ole, 1 tilligg till den osannolika upplevelsen av ett
frite fall for Ole 1 kampen mot Mr. Big.

22. Frigan om den bild som kan avfotograferas frin skirmen utgor ett konstverk (ev.
som databasinnehill) med for sidana verk bestimda speciella regler, t ex for visning
genom film och television enligt 20 § URL, kan visserligen stillas, men limnas hir
dirhin med konstaterandet att om bilden digitaliserats for tillginglighet eller ska-
pats digitalt torde vara rittsligt sett betydelselost.
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Unfair Terms in Consumer Contracts

Recent Developments in Europe from a Comparative
and Economic Perspective

Professor Hein Kotz*, University of Hamburg, Germany

* Professor of Law, University of Hamburg; Co-Director of Max-Planck-Institut
fiir auslindisches und internationales Privatrecht. — This is a modified version of a
talk I gave to Faculty Seminars of the University of Cambridge and the Chicago-
Kent College of Law, Chicago, Ill. I have added a few footnotes but have made no
attempt to convert a talk into a learned article.

The European Directive of 5 April 1993 on Unfair Terms in Consumer
Contracts' has meanwhile been implemented by all member states of
the European Union with the exception of Spain and Luxemburg. Ac-
cordingly, courts in most European countries now have a power to
strike down a pre-formulated clause in a contract made with a consum-
er if the clause is found to be “unfair”, i.e. if, “contrary to the require-
ment of good faith, it causes a significant imbalance in the parties’
rights and obligations arising under the contract, to the detriment of
the consumer” (art. 3 para. 1).

This Article will focus on a few problems which have arisen in the
implementation of the Directive, or will arise in the application of the
legislation passed by the member states. First, I will briefly address two
typical problems we face in Europe whenever, as in this case, a Europe-
an Directive is superimposed on the national rules developed by the
member states. (I and II). I will then discuss the scope of the Directive.
While it is limited to contracts made with “consumers” I shall argue
that the better approach would have been to extend it to contracts
made between traders, businesses or professional people as well (III).
Finally, I will try to identify specific tests which may help the courts to
determine when a clause is “unfair” and thus provide more operational
guidance than the extremely vague and general terms used in the Direc-
tive (IV).

1. Council Directive 93/13/EEC of 5 April 1993, Official Journal No. L 95/29 of 21
April 1993.
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I.

Once a Directive has been passed by the European Union the member
states must implement it by bringing into force national legislation
necessary to comply with the mandates of the Directive. For some
member states this is fairly easy, particularly when a state’s law has
nothing to say on the matter, or when the Directive is in conformity
with the existing law of a state. A more difficult situation arises when
the member state has already legislation dealing with the problem
which diverges, both as to form and substance, from the mandates of
the Directive. This was the case of the United Kingdom. The British
Unfair Contract Terms Act 1977 is a fairly complex piece of legislation
conferring on the courts a power of control over clauses which purport
to exclude or limit liability. It would probably have taken years to
adapt the Act to the Directive or to secure some reasonable intercon-
nection between the two texts. For this reason, and in order to meet the
deadline for the implementation of the Directive, it was decided in the
United Kingdom to leave the Act of 1977 intact and to bring into force
regulations which reproduce almost verbatim the text of the Directive
and make no attempt whatsoever of harmonisation.? This is likely to
produce great complexity since the Act and the Regulations cover dif-
ferent areas, have different definitions of the term “consumer”, use dif-
ferent tests for the validity of contract terms, and are drafted in quite
different legislative styles.?

IL.

Another problem is concerned with the mechanisms through which
the rules on the control of unfair contract terms are to be made effec-
tive. The mechanism normally available is private litigation in which an
individual bases his claim or his defence on the invalidity of the con-
tract term on which his opponent relies. For various reasons this mech-
anism, if taken alone, cannot be regarded as a satisfactory solution of
the problem. If an unfair contract term is used throughout an industry

2. See Unfair Terms in Consumer Contracts Regulations 1994 (Statutory Instruments
1994/3159), reprinted in Beale/Bishop/Furmston, Contract, Cases and Materials
(3rd ed. 1995) p. 895-898.

3. For a few differences between the Regulations and the Unfair Contract Terms Act
1977 see Beale/Bishop/Furmston (preceding note) p. 898 et seq.
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it may affect the interests of many people at the same time, but the in-
dividual injury will often be so small that there would be no point in
seeking redress by way of bringing or defending the court action.
Sometimes the unfair contract term will typically harm people who are
too poor to pay for the expenses of litigation but are too “rich” to
qualify for legal aid, if legal aid is available at all. Even where legal aid is
available, the persons affected may belong to population groups who
lack the skills and sophistication required to make use of existing pro-
cedures. On the other hand, the interest at stake for the party who pro-
posed the unfair term is typically much larger than the interest of the
other side. As a result, there is a strong incentive for the proponent of
an unfair term to buy the other side off and thus keep the clause out of
the courtroom. Even where a particular clause has been held invalid by
a court, there is nothing to stop the proponent of the clause to continue
its use with impunity, in the hope that other less aggressive or less so-
phisticated parties will fail to pursue their rights in the mistaken belief
that the clause is effective. In sum, it is all very well to enact rules defin-
ing unfair contract terms and to give the courts a power to set them
aside. This will not get you very far in an area where there are few
plaintiffs around who are in a position to make an effective use of the
available judicial controls by way of private litigation.

There are a number of solutions of this problem. The American so-
lution is of course the class action. While it may be true that what is
good for General Motors is good for the United States it is not neces-
sarily true that what is good for the United States is good for France or
Germany. While the class action has been discussed at great length in
the European comparative literature no serious attempt of transplant-
ing it has yet been made partly because we view with diffidence, trepi-
dation, if not outright angst the entrepreneurial role it gives the law-
yers representing the class, partly because our courts are not equipped
with the managerial powers needed to administer a class suit, partly be-
cause it is the invariable rule in Europe that the losing plaintiff must in-
demnify the winning opponent for all reasonably incurred expenses of
defending the action. European legal systems have produced other so-
lutions. One is to create a governmental agency, called “Consumer
Ombudsman” in Scandinavia and “Director General of Fair Trading”
in the United Kingdom, with broad powers to control marketing prac-
tices, including the right to ask the court for an injunction prohibiting
the defendant supplier from using contract terms which the court has
found to be unconscionable. The continental solution has been to con-
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fer on consumers’ organisations standing to institute control proce-
dures before the court which may lead not to damages, but to injunc-
tions or cease-and-desist orders if contract terms used or recommend-
ed by the defendant are found invalid under the applicable law. This
seems to be the solution mandated by art. 7 (2). However, the U.K.
Government did very little to implement this provision of the Direc-
tive. Under art. 8 of the Regulations the Director General of Fair Trad-
ing was given a power to bring proceedings for an injunction against
firms using or recommending unfair terms. The failure by the U.K.
Government to confer standing to bring such proceedings on consum-
ers’ organisations as well might be viewed as a breach of their duty of
implementation. The question will sooner or later be decided by the
European Court of Justice, since reference for a preliminary ruling has
already been made to it by the High Court (Queen’s Bench Division)
on the question whether art. 7 (2) imposes an obligation on the mem-
ber states to ensure that national law

“(1) states criteria to identify private persons or organisations having
a legitimate interest in protecting consumers, and

(2) allows such private persons or organisations to take action before
the courts or before competent administrative bodies for a decision as
to whether contractual terms drawn up for general use are unfair.”

IIL

Another problem is concerned with the scope of the Directive. It is
clearly intended to be a consumer protection measure. According to its
preamble its purpose is to protect “acquirers of goods and services ...
against the abuse of power by the seller or supplier”. Under art. 1 the
Directive applies only to contracts between a seller or supplier and a
“consumer”, and art. 3 provides that a “consumer” is a “natural per-
son” who has entered into the contract “acting for purposes which are
outside his trade, business or profession”. It follows that the Directive
does not apply where the allegedly unfair term forms part of a contract
made between traders, businesses, or professional people.

4. See Official Journal No. C 145/3 of 18 May 1996.-For a critique of the British posi-
tion see Beale, Legislative Control of Fairness, The Directive on Unfair Terms in
Consumer Contracts, in: Beatson/Friedmann (eds.), Good Faith and Fault in Con-
tract Law (1995) p. 256-259.
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I can find no compelling reason for such limitation. Clearly cross-
border transactions must be encouraged in Europe in order to facilitate
the establishment of a Single Market. Nor is there any doubt that a par-
ty may be deterred from such transactions by the cost of finding out
what rights it would have under the applicable foreign legal system. It
makes sense therefore to have uniform rules in Europe on the control
of unfair contract terms. But these rules should in my view apply to
consumer contracts just as much as to contracts made between firms.

It should also be noted that the broader approach has been taken in
Scandinavia, in Germany, and also in the United States under s. 2-302
of the Uniform Commercial Code. In these countries even businesses
may and will be protected against unreasonable limitation of liability
and exclusion clauses. While it is clear that inequality of bargaining
power may be a factor in determining whether a contract term is “un-
conscionable” or “unreasonable” or “unfair” there is no doubt that a
defendant cannot simply escape this conclusion by saying that the oth-
er side was a businessman, too. Not only is it arguable that the bargain-
ing position of the man in the street who must make a contract with his
bank to get a loan is no different from that of a middle-sized maker of
electrical switches who sells most of his output to General Motors or
the Volkswagen Corporation. There are also deeper reasons for this
position, and they can be identified in my view by an economic analy-
sis of the problem.

According to traditional wisdom the use of standard form contracts
is a manifestation of monopoly and of the abuse of economic power
This argument has been made perhaps in its most strident form by
Kessler in an influential article published in 1943:

“Standard contracts are typically used by enterprises with strong
bargaining power. The weaker party, in need of the goods or services, is
frequently not in a position to shop around for better terms, either be-
cause the author of the standard form contract had a monopoly (natu-
ral or artificial) or because all competitors use the same clauses. ... With
the decline of the free enterprise system due to the innate trend of com-
petitive capitalism towards monopoly, the meaning of contract has
changed radically. ... Standard contracts in particular could thus be-
come effective instruments in the hands of powerful industrial and
commercial overlords enabling them to impose a new feudal order of
their own making upon a vast host of vassals.”

There is indeed little doubt that standardized contracts are omni-
present today in the field both of consumer and business transactions.
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On the other hand, if inequality of bargaining power were really the
sole raison d’étre for standardized contracts, such inequality would
have to be equally omnipresent in all areas of economic activity, and
that is a statement I find hard to accept. It would also follow from the
traditional explanation that contract terms proposed by one party
would always be cut down to size by individual negotiation provided
that the proponent operates in a highly competitive market, or the bar-
gaining power of both sides is roughly equal on other grounds. The
available evidence points the other way. There are many cases in which
clearly unfair standard terms have been accepted by a party whose bar-
gaining power was equal or even superior to that of the other side, and
there is no doubt that standardized contracts dominate even in branch-
es of industry where there exists fierce competition. Even in these situ-
ations, prefabricated terms are accepted without discussion, not be-
cause a powerful capitalist has forced them down the throat of an un-
wary or helpless customer, but because it simply does not make sense,
economically speaking, for the customer to waste time and energy on a
process of negotiation or of shopping around for better terms. Surely
customers do shop some terms, but only to a very limited extent which
is largely determined by the ease of comparability. It does make a dif-
ference for the customer whether he is to pay a small or a large down-
payment, or whether he is offered a 2 year- or a 3 year-warranty, or
whether the sale is for cash or on credit. But for most clauses in stand-
ard form contracts, the close reading and comparison needed to make
an intelligent choice among alternatives seems grossly arduous. Many
clauses concern risks that in an individual transaction are unlikely to
materialize. Appraising these contingencies is notoriously difficult and
time-consuming. Therefore, the near-universal failure of customers to
read, understand, and compare standard form clauses and their willing-
ness to swallow the pill as offered makes good sense and cannot simply
be dismissed as mere laziness or gullibility, nor can it be explained as a
result of superior bargaining power. If somebody parks his car or has
his clothes dry-cleaned he will of course not discuss the other side’s ex-
emption clause, nor will he shop around for better terms. But this is so,
not because the other side is a “powerful industrial or commercial
overlord”, but because the cost of comparing and choosing between
different contract terms or of shifting the risk to the other side by way

5. Kessler, Contracts of Adhesion, Some Thoughts About Freedom of Contract:
Colum.L.Rev. 43 (1943) 629, at 640.
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of negotiations is much greater than the potential harm multiplied by
the probability that harm will occur at all. I do not contest that stand-
ard-form contracts are often proposed by parties whose market posi-
tion has monopolistic characteristics. But I think that the basic reason
why individual negotiations over standard terms are so rare is that the
“transaction cost”, i.e. the cost of shopping around for better terms
and of custom-tailoring each transaction, is prohibitive.

Nor can there be any doubt that this type of market failure may oc-
cur not only in a consumer setting but also where contracts are made
between firms. Consumers do not shop around for better terms. Nor
do companies shop around for better terms if, for example, the compa-
ny car is parked in a parking garage, or if the company premises are to
be patrolled at night by a security firm, or if the company ships goods
under a bill of lading, insures a risk under an insurance policy, or buys
or sells goods in a commodity market. It is always hard to give up an
emotionally satisfying incantation, but I think we must face the fact
that the judicial control of standardized contract terms rests not on the
inequality of bargaining power but on the need to correct market fail-
ure caused by prohibitive transaction cost, and there is no doubt that
this type of market failure may not only occur in a consumer setting
but in a purely commercial setting as well. This is why the EC Direc-
tive has in my view taken too narrow an approach. This does not mean
of course that member states which have opted for the better view will
have to change their laws since the Directive does not rule out a more
extensive control of contract clauses. It is to be feared, however, that
some member states will do no more than what the Directive requires,
and will therefore lay the basis for an argument that standard terms in
contracts between businessess are sacrosanct.

IV.

A further problem is concerned with the test prescribed by the Direc-
tive for the determination of whether a contract term is unfair. Art. 3
provides that a contract term which has not been individually negouat-
ed shall be regarded as “unfair” and shall therefore be held invalid “if,
contrary to the requirement of good faith, it causes a significant imbal-
ance in the parties’ rights and obligations ... to the detriment of the
consumer”.

It is easy to predict that if the Member States enact the broad formu-
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la of Art. 2 like cases will not necessarily be decided alike in the Com-
mon Market countries. There would be some hope for a greater degree
of uniformity if it were possible to identify criteria which are more
precise than the well-meant, if trivial, formulae used by the Directive
and the national legislatures. If an economic analysis of the problem
were able to produce such criteria this would not only be interesting in
itself. Since economic rationales do not lose their persuasive power at
national boundaries, they might contribute to a greater degree of con-
vergence than the mere enactment of a broad formula with little or no
operational significance.

(a) You will remember that a party may have agreed to an unfavour-
able contract term only because shopping around for a better term
would have inflicted prohibitive transaction cost. We must therefore
ask the question: What term would the parties have agreed upon had
the transaction cost been zero? In other words: How would the parties
have allocated the contractual risk in question if they had lived in an
ideal world in which all the information required for a rational solution
of this problem is available to them at no cost? If we have an answer to
this hypothetical question we then compare it to the contract term in
the real world. If there is a difference we call the term, if only to please
the lawyers, “unconscionable” or “unreasonable” and strike it down as
invalid.

Let us speculate for a moment how parties would allocate contractu-
al risks in the ideal world. Let us assume that a buyer and a seller are
about to enter into a contract for the sale of an explosive chemical at a
tentative price of 1000. There is one point on which there is not yet an
agreement, and that is the question who should bear the risk of an acci-
dental explosion of the chemical. In an ideal world each party would
determine with great care what the expense of avoiding the risk of ex-
plosion would be. Suppose that the seller came to the conclusion that it
would cost him 100 to take safety measures that eliminate the risk. In
that event he would be willing to bear the risk if the buyer agreed to
pay 1100. This offer would be accepted by the buyer, if the safety
measures he might take to eliminate the risk cost him more than 100. If
the cost to him is only 80 he would not accept the offer. He would as-
sume the risk himself and pay only 1000. True, the overall cost to him
would be 1080. But he would still be better off than if the risk had been
borne by the seller, since in that case the contract price would have
been 1100. On a first level, we therefore reach the conclusion that a
contractual risk of a certain description will in the ideal world be as-
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sumed by the party who is able, at lower cost than the other party, to
prevent it from materializing.

We must now refine this analysis a little further. You will remember
that it was in my example at a cost of 80 that the buyer was able to
eliminate the explosion risk. This investment makes sense only if the
expected cost of the risky event amounts to more than 80. What hap-
pens if this cost is no more than 20? Suppose that in the event of an ex-
plosion damages of 20 000 will result, and that the probability of an ex-
plosion is one tenth of 1 per cent. In this case the cost of the risk
amounts to 20 000 divided by 1000 which is equal to 20. In this situa-
tion, the buyer would not invest 80 in safety measures, because no rea-
sonable person would sacrifice 80 in order to save 20. In short, there
may exist avoidable risks that will not be avoided in the real world, be-
cause the avoidance cost exceeds the avoidance benefits. A similar situ-
ation arises where avoidance is totally impossible. In both situations
the parties are facing a risk that neither party will prevent, because risk
prevention would either be wasteful or impossible. How will these
risks be allocated in an ideal world? To find the answer it is necessary
to understand the fundamental concept of risk aversion. Compare a
100 per cent chance of having to pay 10 with a 1 per cent chance of
having to pay 1000. Although the expected cost is the same in both cas-
es, most people will prefer the first alternative. They will prefer a cer-
tain cost of 10 to the risk of having to pay 1000 if the probability that
the risk will materialize is 1 per cent. In other words, they will insure,
and the omnipresence of insurance is powerful evidence that risk aver-
sion is extremely common. Now let us go back to our case. The parties
are facing a risk that neither party is willing or able to prevent. In this
case both parties will want to insure. Therefore, each party will deter-
mine what his expense of insuring against the risk would be. In the fi-
nal result, the risk will be assumed by the party who is able, at lower
cost than the other party, to buy insurance coverage.

We have now reached the point where we can summarize our analy-
sis in the form of a double test: In the ideal world of costless bargain-
ing, contractual risks will be assigned to the party who is able, at lower
cost than the other party, to eliminate the risk by taking preventive
measures. If no such measures will be taken, either because the risk is
unavoidable or the avoidance cost exceeds the avoidance benefits, the
risk will be accepted by the party who is able, at lower cost than the
other party, to cover it by insurance.

(b) The proof of the pudding lies in the eating, and the true test of a
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theory lies in its utility in predicting or explaining reality. The reality I
propose as a testing ground for the theory are a few German and Eng-
lish cases dealing with the validity of standard exemption clauses. Let
us ask whether the results reached in these cases, if not the reasons giv-
en for them, are in accordance with the tests generated by an economic
analysis of the problem.

In the first case, the plaintiff had a contract with the defendant ship-
owner for the transportation of sheet metal on the river Rhine from
Basel to Cologne. The sheet metal had been damaged in transit, due to
a leak of the hatchcovers, so that water had got into the hold. The de-
fendant argued that the ship had been unfit for the transportation of
the agreed cargo, but refused to pay damages on the basis of an exemp-
tion clause.

How would the parties have allocated the risk of the ship’s unsea-
worthiness, if bargaining had been costless? It would seem that in this
case the risk would have been assumed by the shipowner. It is he who
is familiar with the condition of his ship and with the risks to which a
cargo of sheet metal is exposed, if the hatchcovers are not watertight.
He also knows the various safety measures to protect the cargo, and he
can easily select the least expensive measures. The shipper, on the other
hand, knows nothing about the ship’s condition. Even if he obtained
the relevant information at considerable cost, he would not be in a po-
sition to take the appropriate measures, since he has no power to ac-
complish anything on board another person’s ship. For this reason it is
clearly the shipowner who is able, at lower cost than the shipper, to
eliminate the risk of the ship’s unfitness to carry the agreed cargo. It
follows that this risk would in the ideal world have been assumed by
the shipowner. The exemption clause, by assigning the risk to the ship-
per, deviates from the risk allocation that the parties would have agreed
upon had the transaction cost been zero. Accordingly, the exemption
clause must be invalidated, and this is indeed the result reached by the
German Federal Court of Justice.®

In Photo Production v. Securicor Transport’ the plaintiff’s factory
was destroyed by a fire which was started by a nightwatchman em-
ployed by the defendant security firm. When the plaintiff claimed
damages, the security firm rested its defense on a clause in the contract
providing that “under no circumstances” should it be liable for harm

6. BGH 29 Jan. 1968, BGHZ 49, 356. See also BGH 25 June 1973 NJW 1973, 1878.
7. [1980] A.C. 827.
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caused by its employees. The exemption was not to apply to harm
which could have been avoided by the exercise of proper care on the
part of the defendant itself, but it was agreed that the firm was not to
blame as it had exercised proper care with regard to the selection and
supervision of the employee in question.

How would the risk of a failure by watchmen to use reasonable care
in the course of their employment have been allocated in the ideal
world? Of course, the plaintiff can do nothing to eliminate this risk.
On the other hand, the defendant security firm is in a position to select
competent people by making sure that they have stayed clear of the
criminal law, have done a satisfactory job in their prior employments,
and are not too fond of the bottle. However, there is very little the de-
fendant can do to prevent properly selected staff from committing an
accidental mistake or an occasional blunder. Such mistakes are, as we
all know, more or less inevitable and, therefore, more or less unavoida-
ble at reasonable cost. Arguably, no clear decision can be reached un-
der the first test, because the risk is more or less unavoidable for both
parties.

We must therefore move to the second test and ask: Which party is
able, at lower cost than the other party, to provide insurance coverage?
It would seem that this risk is more easily and more cheaply insured by
the plaintiff firm. It has full information on the value of its building
and on the loss of profit resulting from the interruption of its business
operations. It is therefore in a better position than the defendant to buy
custom-tailored fire insurance and other types of loss insurance. True,
the defendant might buy liability insurance. But this is likely to be
more expensive. Fixing the maximum coverage of the policy would be
difficult, since the defendant knows little about the value of the prop-
erty and about his potential liability for economic loss. Furthermore, a
liability insurer’s duty to pay is much more costly to determine than
the fire insurer’s duty, since the former depends on the complex ques-
tion of legal liability, whereas the latter is triggered by the mere fact of
a fire of the insured property, and there is little doubt that this cost dif-
ference will be reflected in premiums. Finally, liability insurance would
not cover loss or damage to the property if caused by force majeure or
act of God. Since this risk would have to be covered by the plaintiff in
any event, wasteful double insurance might follow. There is therefore
evidence to show that it is less costly for the plaintiff to provide ade-
quate insurance coverage. The parties would therefore in an ideal
world have agreed to shift the risk to the plaintiff. Since this is exactly
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what the exemption clause amounts to it should be allowed to stand,
and the plaintiff’s damages action should be dismissed.

This is indeed the result reached by the House of Lords. Lord
Wilberforce based his decision on the view that the wording of the ex-
emption clause was clear and that, “in commercial matters generally,
when the parties are not of unequal bargaining power, and when risks
are normally borne by insurance, not only is the case for judicial inter-
vention undemonstrated, but there is everything to be said ... for leav-
ing the parties free to apportion the risks as they think fit and for re-
specting their decisions” ®

This broad statement I find hard to accept. Not only is the reference
to the equality of bargaining power in my view unhelpful. What Lord
Wilberforce seems to overlook is that the parties’ freedom “to appor-
tion the risks as they think fit” may be severely hampered in some cas-
es by the presence of prohibitive transaction costs and may therefore
result in a risk allocation that is clearly wasteful from an economic
point of view and should therefore find no favour with the law as well.

Lord Diplock’s speech is much more to my liking since it is based, if
only in shorthand form, on all the arguments just mentioned. After a
description of the operation of the agreed exemption clause he said:

“It seems to me that this apportionment of the risk of the factory be-
ing damaged or destroyed by the injurious act of an employee of Secu-
ricor while carrying out a visit to the factory is one which reasonable
businessmen in the position of Securicor and the factory owners might
well think was the most economical ... The risk that a servant of Securi-
cor would damage or destroy the factory or steal goods from it, despite
the exercise of all reasonable diligence by Securicor to prevent it, is
what in the context of maritime law would be called a “misfortune
risk” — something which reasonable diligence of neither party to the
contract can prevent. Either party can insure against it. It is generally
more economical for the person by whom the loss will be directly sus-
tained to do so rather than that it should be covered by the other party
by liability insurance.””

In a case decided by the German Federal Court of Justice the de-
fendant was an oil supplier whose driver had negligently failed to en-
sure that the plaintiff houseowner’s tank had the capacity needed to
hold the quantity delivered. When the plaintiff brought an action to re-

8. Loc. cit., at 843.
9. Loc. cit., at 851.
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cover the damage caused by the outflow of surplus oil the defendant
relied on an exemption clause under which this risk was to be bome by
the buyer. The clause was held invalid.!® It is indeed less costly for the
defendant firm to take the measures needed to prevent the risk of over-
loading oil tanks. They are in the business of supplying oil to house-
owners. They are in a position to hire suitable personnel, to train them
in the control of the risk in question, and to equip them with the tools
needed for the task. This is certainly not costless. But the cost per fill-
ing operation is clearly lower than the cost that would have to be in-
curred by a houseowner who buys oil once per year and knows noth-
ing about the technical details and safety installations of his oil tank.

My last case is George Mitchell Ltd. v. Finney Lock Seeds Ltd.!"! The
plaintiff was a farmer who had bought from the defendants 30 lbs. of
cabbage seed at a price of £ 200 and had planted his land with it. Six
months later there appeared out of the ground a lot of loose green
leaves which might be eaten by sheep or cattle, if hungry enough, but
were totally useless for human consumption. The reason was that the
seed delivered was of the wrong kind and also of inferior quality. The
loss to the plaintiff was over £ 61.000. He claimed damages from the
defendants. They argued that they were protected by a clause in their
standard conditions of sale limiting liability to replacing defective seeds
or refunding payment. Both the court of Appeal and the House of
Lords held that the clause was not “reasonable” within the meaning of
the applicable statutes, and that the defendants could therefore not rely
on it. Some of the reasons given are of no interest here. But there is no
doubt that the judges in both courts attached considerable weight both
to the possibility and cost of loss prevention and to the possibility and
cost of insurance coverage. Lord Denning pointed out “that the buyers
had no opportunity at all of knowing or discovering that the seed was
not cabbage seed, whereas the sellers could and should have known
that it was the wrong seed altogether. The buyers were not covered by
insurance against the risk. Nor could they insure”.

As to the seed merchants, Lord Denning accepted the finding of the
trial judge who had been “satisfied that it is possible for seedsmen to
insure against this risk [and] that the cost of so doing would not mate-
rially raise the price of seeds on the market”.!?

In my view it does not matter whether or not the insurance cost

10. BGH 24 Febr. 1971, NJW 1971, 1036.
11. [1983]2 A.C. 803.
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would raise the price of seeds. What does matter is that in Lord Den-
ning’s analysis the validity of the exemption clause depends on the rel-
ative cost to both sides of discovering, preventing, and insuring the risk
in question.

Time does not permit to discuss further cases that might be ex-
plained, and sometimes criticized, on the basis of the tests generated by
an economic approach to our problem. Let me conclude by drawing
your attention to a well-known statement made by Oliver Wendell
Holmes nearly 100 years ago. He said that “for the rational study of
the law the black-letter man may be the man of the present, but the
man of the future is the man of statistics and the master of econom-
ics”.1?

Ronald Coase, the economist and recent Nobel laureate, made a
similar remark. It was Rutherford’s view, he said, “that science is either
physics or stamp collecting, by which he meant, I take it, that it is ei-
ther engaged in analysis or in operating a filing system. Much, and per-
haps most, legal scholarship has been stamp collecting. Law and eco-
nomics, however, is going to change all that”.!*

Perhaps the Messiah has come. However, bold prophetic statements
of this kind make me a bit apprehensive since I believe that the job of
the lawyers, in the words of Gilmore, “is to preserve a skeptical relativ-
ism in a world hell-bent for absolutes.”’® On the other hand, it does
seem that the economic approach to the law not only generates a few
interesting arguments in the debate over the control of exemption
clauses, but might also contribute to more uniform results in the appli-
cation of the Directive’s extremely vague terms.

12. See Lord Denning in the Court of Appeal [1983] 1 Q.B. 284, at 302, and Lord
Bridge in the House of Lords (preceding note) at 817.

13. Oliver W. Holmes, the Path of the Law (1987) in: Collected Legal Papers (1920)
167, at 180.

14. Coase, Law and Economics at Chicago, J.L. & Ec. 36 (1993) 239, at 254.

15. Gilmore, The Ages of American Law (1977) 110.
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Default Remedies in International
Arbitration Proceedings

Professor, dr.jur. Kai Kriiger, University of Bergen

1. Civil litigation — default remedies

If the progress of a civil litigation would have to depend entirely on
both parties’ willingness to cooperate in the pre-hearing stages of the
disputes as well as during the hearing itself, a party could easily ob-
struct the case by not responding to pleas or writs from the other party,
by not providing supporting evidence or simply by failing to contrib-
ute by appearing in hearings. Civil procedure statutes of most legal
systems authorize discretionary court remedies for such behaviour and
defaults. Such remedies may be classified in the following groups:

(1) Rules allowing for the disregard of writs containing allegations or offer
evidence which are filed after the expiry of proper time limits set by the
court (judge) in the way of court orders;

(2) Rules which enable the regarding of defaults as quasi-contractual ad-
mittance or acceptance of matters which could otherwise have been
contested by offering evidence or setting forth objections;

(2) Option for the other litigant to require a more or less summary
progress of the case such as by requiring a decision based on the facts
and documentation as presented by that party (cf “judgement by de-
fault” — Norw “uteblivelsesdom™).

A respondent may refrain from providing answer or from appearing in
cases where there are no objections in substance to the claim, for in-
stance where formal litigation under law is a necessary condition for
acquiring enforceability.! If so, the proper use of default remedies
might not necessarily influence the outcome, since respondent’s pres-
ence would might have no impact on the outcome. But a party could
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also simply have a wish to complicate, delay or even obstruct the final
outcome by not acting with due diligence in procedural matters. If so,
the default summary procedure could very well lead to an outcome dif-
ferent from an alternatively hypothetical fullscale hearing of the case.

In many legal systems, such as the Norwegian, the party which is
about to loose its case may have to carry default interest on the claim
filed (Norw “forsinkelsesrenter” or alternatively in cases not covered
by statutory provisions “prosessrente” from the filing of the writ of
summons)’ and may have to carry both its own and counterparty’s le-
gal costs on a time-relative basis. Sometimes provisions like these are
sufficient to stimulate necessary cooperative actions, but not always.
This is equally true both in regular court proceedings and in arbitration
proceedings. However, these are remedies connected to the delayed
performance of the underlying obligation and not specifically related
to dilatory behaviour in the attempts to have the obligation enforced
by law. Liability for legal costs, on the other hand, may be allocated
partly on the outcome of the case, partly on the possible delay caused
by a party’s unwarranted protraction of the litigation (cfr Norw 1915
Code on Civil Procedure (“CSP”) Sect 173, cf also Sect 172 2nd para).

The object of this article is to focuse on such issues in disputes sub-
jected to arbitration procedures. To which extent are default remedies
corresponding to those applicable in court litigation available under ar-
bitration proceedings?

The outset of the article will for lack of sufficient comparative
knowledge basically be the situation under Norwegian law, where ar-
bitration is the dominant dispute mechanism in many standard con-
tract areas such as construction contracts on land and offshore. Some
observations will be made in respect of select institutional arbitration
statutes, international arbitration based on either ICC?, UNCITRAL?,
IBA?® rules and on the situation under UK law (1979 Arbitration Act).
Some comparisons will be made with parallel rules and principles in
other legal regimes, but there is no ambition within the scope of the

1. Most civil procedure systems contain rules equivalent to the Norw 1992 Statute on
enforcement Section 4-1, listing a final judgement in the issue as the main condition
for enforcement.

2. Danish statute on interests 1986-09-01 nr 583 (“Renteloven”) , B Gomard Obliga-

tionsret 1. del (1989) s 101 flg.

International Chamber of Commerce

United Nations Commission of International Trade Law.

5. International Bar Association

>
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present article to present an extensive comparative study on the sub-
ject. The purpose is thus primarily to focus on the problems in princi-
ple of combining the basic idea of autonomous “freedom of contract”
based choice of arbitration in a law of contract perspective with the
mandatory imperative elements in civil procedural law, which to some
extent rule out the parties’ authority to decide on how the litigation
shall proceed in issues where statutory procedural provisions prevail
over parties’ agreement.® The fact that an arbitration award is enforcea-
ble under domestic law and in many jurisdictions as a result of the 1958
New York Concention, demonstrates the need to compare a halting ar-
bitration procedure due to defaulting litigants with the similar conse-
quences of a halting court litigation.

Court litigation does not rest upon agreement, but the parties may
still exercice a strong joint influence on the dispute, provided that the
matter is subject to parties” disposal. The plaintiff’s claim and the re-
spondent’s answer of defense as worded by the litigants restrict to a
large extent the court’s authority to decide the matter according to law
on the matter beyond this scope. Thus, in law of civil procedure, one
has to draw a distinction between matters under parties’ autonomous
authority and matters which are not subject to scope of dispute agree-
ment between the parties. The CCS Sect 85 restricts the scope of the
litigation to the filed pleas by the parties and belongs to the autono-
mous area of civil procedure. On the other hand, both the principle of
free evaluation and estimate of evidence presented at or prior to the
hearing (Sect 183) as well as the principle of court’s duty to find and
apply the correct law relevant to the dispute as presented in the pleas
(Sect 191), jointly demonstrate that the dispute will be dealt with in a
way which seek to combine certain aspects of private autonomy with
the underlying principle and main rule that courts can only be expected
to base their decisions on correct finding of law and facts. The related
issue in arbitration law is the question whether similar rules apply,
when the dispute is based on the parties’ agreement to arbitrate the
matter.

6. This restriction on authority should not be confused with the effect of mandatory
rules in contract law, which simply mean that a party for public policy purposes
cannot bind itself by agreement.
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2. Court litigation and arbitration rules — parties’ agreement
and assignment to arbitrators as basis and scope of
arbitrators’ authority

True enough, court proceedings are “paid for” by way of a public litiga-
tion fee (Norw “rettsgebyr”). Still, the professional resources available
for the litigation of private disputes in any legal system are limited, so
that economizing with available time must be seen as a valid objective in
itself for authorizing a court administering judge to issue binding orders
and for subsequently levying sanctions upon litigants which do not re-
spond to such orders. The statutory authority to issue peremptory direc-
tives may be viewed as part of statutory “strings” attached to the public
service of solving conflicts within a given legal system. The need to keep
up with pending cases before the court could also justify remedies to
limit available time for each case. True, time can do good since it may en-
courage parties’ willingness to compromise by amicable settlement, but
time is also harmful since it prevents a concentrated trial of the case with
an immediate hearing following fairly swiftly after the preparatory ex-
change of pleas, writs of defense etc. Add to this that any litigant has a
valid expectation of reaching a final outcome of the dispute within a rea-
sonable time horizon. Thus, default remedies in court litigation can be
described as an outcome of balancing the following aspects:

(1) The public policy basis for authorizing court orders as to the progress
of the pre-hearing exchange of writs or during the hearings itself;

(2) Rendering assistance to a litigant by way of exercising judicial authori-
ty, where the other party might otherwise be expected to delay or ob-
struct the proper progress of the law suit — before or under the hearing
of the case

Exercising authorities could thus be justified even in cases where the
parties jointly might prefer a progress of the case which is unacceptable
for public policy reasons. Fines impelling the party to act by restricting
the delayed filing of writs or offers of evidence implicate that the
judgement might come out “wrong” when the true context of the dis-
pute is taken into consideration. In civil procedure, however, a
“wrong” judgement may be reviewed on appeal and a compromise
may include a settlement of costs making the party in default liable
even if the case finally is concluded in its favour.
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How far would these considerations be relevant and valid in arbitra-
tion disputes?

In arbitration, the basis for the dispute settlement appears as a result
of parties’ agreement entered into ex ante (as in standard contract
clauses) or ex post (when the dispute emerges). That agreement in con-
junction with statutory law of the same nature as other supplementary
contract law (Norw “deklaratorisk lov”) both establishes and restricts
the arbitrators’ authority not only to decide the case with an effect
equivalent to a court decision, but also to require peremptorily action
from claimant and respondent — as well as the limits for such directives.
Arbitrators always act within the scope of the authority implied in
such contract clause or ad hoc agreement.

The agreement to arbitrate also involves the servicve rendered by the
selected arbitrators (as in an arbitration tribunal seated with two arbi-
trators selected by each party and chaired by a third person appointed
by these two (Norw CPS Sect 454 first para) or — as the case may be —
by the local court (for instance byretts “justitiarius” in district court or
“forstelagmann” in appeal court).

Unlike many other commercial agreements for rendering professional
service, the arbitrators’ expectation of solving the dispute and thus eam-
ing a fee, is not protected by law. The outset of an arbitration scenario is
that the disputing parties have a total command over the substance and
procedure of the dispute.” Their dispute may be terminated by ad hoc
agreement (“forlik”) at any stage of the case up until the actual issuance
of the award, for instance by a amicable settlement® On the other hand,
the “contract” to arbitrate must also be read with some limitations. The
normal scope of the dispute, as envisaged when approaching the arbitra-
tors, may restrict the scope and magnitude of the case left for the arbitra-
tors to settle, for instance when a question of “frustration” could be
raised in connection with unreasonable extension or “change order” of
the dispute in time and space. Arbitrators are normally selected on a vol-
untary basis among experts of the disputed facts or on the law in focus.
The possibility to object against the parties’ intention to amend or ex-

7. A possible reservation must be taken for public order provisions which apply irre-
spective of the parties’ agreement, such as NL 5-1-2, cf tvml § 457 No 4.

8. However, the award (conclusion) of the case exempts the parties’ authority: The
award has the same effects as a judgement and can only be amended by another
agreement between the parties with the intention and effect to neutralize the award.
In this there is no difference between court judgement and arbitration award (cf for
instance agreement (“forlik”) as an alternative to appeal).
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tend the scope of the case could be the limits set by reasonable expecta-
tions on the work load asked for when approaching the potential arbi-
trators for their assistance. A reasonable time for settling the matter is a
part of this and calls for some cooperation by the parties in relation to
preparing the case, providing evidence and conducting the hearing with
reasonable despatch. The arbitrators must therefore have the possibility
to reject a procedural “change order” of the dispute which might lead to
something equivalent to “frustration” of the arbitration agreement.

Depositing financial security for the arbitration costs in accordance
with commercial practice may also be viewed under an arbitration
service agreement perspective. If the parties fail to file the deposit esti-
mated to cover the costs of the arbitration, this may justify a detention
or even termination of the arbitration assignment. In common law,
however, the prevailing view seems to be that this kind of failure con-
stitutes breach of the arbitration agreement as between the parties.’

In the present context any authority for the arbitrators to order ac-
tion, designing sanctions and exercising remedies for disregard of such
orders or allowing the parties’ behaviour to influence the outcome by
the dispute in the final arbitration award, must be based on the principle
of private autonomy, 1 e on contract or ad hoc agreement between the
parties.

Public policy considerations on the “due process” of the dispute do
not apply in arbitration matters, or at least not in the same way as in civil
court procedure. However, since the arbitration award becomes a public
policy matter when enforcement is required by the succeeding party in
the dispute, standards for minimum substantial quality of the award can
not be dispensed of totally. In international arbitration, these considera-
tions coincide with the public policy need to secure a minimum formal
basis and legal quality of awards which may be enforced under the 1958
New York Convention, such as the requirement to written agreement
for starting an arbitration procedure subject to the Convention.

Since the agreement may be terminated, revoked or amended effec-
tively in respect of the arbitrators, and since the “contract” to arbitrate
for the disputing parties can not be viewed as a commercially “bind-
ing” contract in that respect, it seems clear that the need for issuing
“court order”-like directives to the parties and for corresponding rem-
edies equivalent to default sanctions in civil procedure is restricted to

9. Similarly for Danish law B Gomard Civilprocessen (4 ed 1994) p 675, referring to
UfR 1983. 442 +5.
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situations where one arbitrating party is met with obstructing non-
compliance, defaults or dilatory delays by the other party.

Under this perspective, the statutory provisions on arbitration pro-
cedures like the ones included in the Norw CPS Chap 32, The Danish
1972 (1972-05-24 nr. 181) statute and the Swedish 1929 Arbitration Act
and in similar international rules on arbitration proceedings (to be
commented in due course) call for some clarification.

True enough, most provisions dealing with arbitration proceedings
can be viewed as generally accepted standards — or as the case may be
even minimum standards — for “due process of law” in any system de-
signed for external legal dispute settlement, such as principles of dis-
qualification of arbitrators (CPS Sect 456), the principle that both par-
ties must be heared (CPS Sect 460), the duty to provide reasons for the
award (CPS Sect 464) etc.

A provision like the Norw CPS Sect 459 (cf Swedish 1929 Statute
Sect 13, somewhat more lenient Danish 1972 Act Sect 7'°) is often
found in arbitration rules and principles: The arbitrators must follow
the procedure set by the parties, even if arbitrators disagree on the suit-
ability of that procedcure.!! In lack of such joint ex ante or ex post
agreement it is universally accepted that one may follow the rules
which is found most appropriate in the actual case.

At the same time, the assignment to arbitrate rests on the parties’
agreement, and one could therefore ask whether statutory provisions
like the ones cited are of a mandatory nature, restricting freedom to
contract — and the possibility to interpret the arbitration assignment -
beyond limits set in the statute. This question could be viewed under
two alternative perspectives:

(1) Do statutory provisions restrict parties’ explicit agreement as to the ex-
tent and contents of the arbitrators’ authority?

(2) Have these provisions the effect to limit the arbitrators discretionary se-
lections on which procedure to adapt in the dispute under arbitration?

Answering this question, it seems necessary to distinguish between
statutory rules, institutional Rules and rules set privately ad hoc.

10. B Gomard op cit p 67374, Bet 1966:414 p 13, Hjejle Voldgift (3 ed 1987) p 110, cf
Meland Voldgift p 132.
11. In Nordic doctrine, there is some disagreement on the extent of this principle.
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Institutional rules like 1988 ICC, 1976 and 1985 UNCITRAL Rules
and Model Law, IBA etc are of a purely private nature.!? The Rules will
apply by way of express or implied incorporation in the same way as
other standard contract clauses. Failing to agree ad hoc on specific issues,
private rules like the ones mentioned will exhaustively provide for arbi-
trators’ authority to apply corrective sanctions of a civil procedure.

Statutory provisions like the Norw CPS Sect 459 are of a different
nature. The provision states firstly that parties’ agreed procedure for
the arbitration are to be followed (this could i a authorize both ad hoc
agreements and standard clause incorporation), secondly that the arbi-
trators may decide in itself ad hoc on legal procedure — and thirdly that
provisions in the subsequent Sect 460-62 are to be applied irrespective
of parties’ agreement.!® This is somewhat confusing since some of the
provisions referred to authorize discretionary measures rather than im-
pelling certain procedures. In respect of default situations, however,
the following express limitations on arbitrators authority to issue or-
ders are of interest:

(1) Sect 460 stating that both parties must be awarded the possibility to ex-
press themselves prior to the final award; — and

(2) Sect 461 second sentence, excluding civil procedure enforcement reme-
dies (“tvangsmilder”) or penalties (“straff”).

Provisions with similar objectives but of a different formal structure
are found in the Danish 1972 Act Sect 7, stating as a reason for void ar-
bitration award the possible lack of fair trial (“ikke har varet betryg-
gende for parterne”).!*

The public policy considerations justifying such restrictions on free-
dom to contract can only be understood when the total public policy
perspective of arbitration is appreciated: The international legal order
accepts private decisions making as equivalent to court judgements,
but require minimum standards on procedure. One is the requirement

of written form for arbitration clauses,!® another is the said minimum

12. In Nordic countries similar references could be made to the local Chamber of
Commerce Rules of Copenhagen (Copenhagen Arbitration) and Oslo (Oslo
Chamber of Commerce).

13. The references in Sect 460—62 cannot be understood as exhaustive. Other minimum
requirements must be implied, cf Meland p 138—40.

14. Comp Norw CPS Sect 468 No 3.
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requirement on how the arbitration may proceed in order to be recog-
nized as an equivalent alternative to court litigation.

The Nordic solution for disputes subject to arbitration agreement is
based on the idea that the arbitration substitutes litigation by civil
courts. There are in statute very limited possibilities to reverse or
amend an arbitration award even if the award is obviously legally
wrong (Norw CPS Sect 467-68).'° In this, the rules differ from English
law, where the 1979 Arbitration Act now provides sophisticated rules
both on the issue of judicial supervision of the way an arbitration is to
be conducted and on the matter of subsequent review of the legal issues
decided in the final arbitration award (formerly rules on arbitrators’
option to “state a case” before the courts).!”

Summing up the outset of this article, one could state the following:

As long as there is agreement, the arbitrators can not exercise other
authority than that which refers to the parties’ joint assignment to arbi-
trate (remuneration, scope and timing of arbitration etc, arrangements
to which the arbitrators themselves are contract parties). Civil proce-
dure legislation will in some cases supplement that agreement, afford-
ing provisions which partly aim at filling out the arbitration agreement
in the same way as other supplementary contract law, partly aim to
provide for the legal effect of arbitration panel decisionmaking in a na-
tional and international perspective. In other cases, the statutory provi-
sions prevail over parties’ agreement and arbitrators’ discretion, re-
stricting arbitrators’ authority during dispute proceedings’ irrespective
of contract or even explicit ex ante agreement.

Generally, it seems fair to state that the legal authority for arbitra-
tors to 1ssue peremptory directives sanctioned one way or the other de-
pends partly (negatively) on whether the measure in question would
violate mandatory law, partly (positively) on the necessary legal au-
thority in contract, ad hoc private agreement of the parties or statutory
law, in other words thus;

15. The requirement of a written form is the most important, since this requirement es-
tablishes the basis for international enforcement of the arbitration award in all legal
systems which are based on the New York Convention 1958. Norwegian readers
will find the complete text of that convention in Meland Voldgift (1988) pp 290 et
seq (cf list of contracting states pp 294-95).

16. As for Danish law, cf B Gomard Op cit p 677-78, cfr 1929 Swedish Act Sect 20-22.

17. Cfr Musatill and Boyd Commercial Arbitration (2 ed 1989) Chap 32 and 33 with
comments on the two celebrated Bremer Vukan HL 1981 case ([1981] 1 Lloyd’s
Law Rep 253) p 504-06 and 518-23 (also the Angelic Grace 1980 case ([1980] 1
Lloyd’s Law Rep 288, cf also Russel On Arbitration (1982) p 101-02 and p 223.
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Negatively:

(1) The absence of prevailing mandatory provisions prohibiting the meas-
ure in question (order or remedy);

Positively:

(1) Arbitration agreement explicitly authorizing remedies which are appli-
cable not included in statutory law;

(2) Statutory authority directly or indirectly indicating powers similar to
those available for the court judge under litigation;

(4) Provisions in statute or contract authorizing discretionary powers for
arbitrators to require action and supplementing such actions with sanc-
tions and remedies

It may be that the basic approach to these issues differ in Nordic law and
UK common law. In the latter respect, it seems as if the idea of exercising
authority to direct and penalize as a matter of contract law is not recog-
nized. Penalty clauses are basically void under common law, directing
the parties into drafting clauses which stipulate calendaric “liquidated
damage” estimates, where Nordic law sees no problems in operating
“penal” contract stipulations like “dagmulkt” clauses which aim beyong
normalizing loss estimate by directly sanctioning contracts performance
schedules where time is of essence. Possibly common law reluctance to
accept peremptory stipulations during proceedings as part of en arbitra-
tion agreement has a similar origin. The 1970 UK cases dealing with stay
of arbitration proceedings and ways to amplify duties for parties as to
time schedule for pleas, defenses and writs by applying for High Court
injunctions should be viewed under such a perspective.'®

18. “The Splendid Sun” [1981] 2 Lloyd’s Rep 29 CA, “The Hannah Blumenthal”
[1982] Lloyd’s Rep 582. Cf Russel On Arbitration p 99, citing a tattooist’s statement
in interview to a journalist: “Of course the real money is made by the chaps who
take these things off again”. Se now 1979 Arbitration Act Sect 5 (1) and (2).
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3. The defanlt remedy perspective — short remarks on court
litigation

" The need for a thorough but still speedy procedure provides the underly-
ing reason for statutory remedies which seek to prevent a part from un-
dermining the proper preparation or due progress of the case. In the pre-
paratory stage time limits will be set by the judge for the exchange of
pleas, defenses and other supplementary writs from the litigants, failing
which the administering judge may at his discretion — upon request by
the other party — disregard attempts to present writs with arguments,
provocations or offers of evidence which have not met the said time lim-
its.!” Normally, the court will still be basically reluctant to apply these
sanctions rigidly, partly because having legal issues depend on mere pro-
cedural formalities is alien to Nordic legal tradition and practice, partly
since the need to reach a well substantiated judgement - in view of the
possibilities for subsequent appeal and reopening of the same factual and
legal issues — seems to prevail. True enough, civil procedure is based on
the “eventualmaksime” according to which facts, pleas, contentions etc
should be forwarded in due course and not late on the unprepared other
party. Still, the principle is given a flexible and discretionary format such
as in the Norw CSP Sect 62, 189 and 335, requiring either the assumption
of a deliberate intent to delay the proceedings or attack by surprise (Sect
62 3 para first alternative), the actual substantial protraction of the case
(Sect 62 3 para second alternative, Sect 189 2 para and Sect 355) or dolus
resp qualified culpa as a basis for not having acted at an earlier stage.?°

A total neglect from one party to participate in the presumed joint
preparatory actions may — on request by the other party - result in a
summary “judgement by default”, typically when a party (most often
the respondent) fails to appear in the Mitigation Council (Norw “For-
liksridet”) or in the first instance. A judgement by default’’ should be
based entirely on the other party’s factual presentation of the plea
(such as writ of summons). However, such judgement is not final and
the harm done by applying possible wrong law to wrong or insuffi-
cient facts can be rectified in due course by repeated trial of the case on

19. Provided no sufficient cause for such failure, in which case the judge may grant re-
lief (Norw “oppreisning”).

20. J Hov Op cit p 346, cf B Gomard Op cit p 199-202.

21. Judgement “ex parte”, Dan “udeblivelsesdom” (Gomard Op cit p 203 et seq), Norw
“uteblivelsesdom” (J Hov Op cit pp 352 et seq), Sw “tredskodom” (P O Ekelsf
Ritteging V (6 ed 1987) pp 187 et seq).
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defendants’ costs at his request (Norw “oppfriskning”??). The “judge-
ment by default” can also be subject to appeal within the court system,
whereby the decision may be tried, reviewed and reversed.

Procedural default remedies rest on public policy considerations
and on the acceptance of the active party’s reasonable need to have the
dispute solved without having to depend on the other party’s coopera-
tion. The default procedure can be seen as a compromise between the
need to reach a decision, a reasonable need to sanction “contempt of
court” on part of the non-complying party — and the underlying expec-
tation that any decision must be acceptable under principles of proper
law and requirements of due process of law.

The exact contents of a judgement by default on part of the respond-
ent may be specified in provisions like the Dan CPS Sects 354, 360 and
362, Norw CPS Sect 344, applicable in situations where a party fails to
appear in mandatory pre-hearing conciliations (Dan Sect 354 3 para
and 360, Norw Sect 280 2nd para and Sect 289), disregards oral prepar-
atory pleadings (Norw Sect 308 2nd para and Sect 311), fails to respond
in writing to the plaintiff’s writ of summons (Sect 315) and fails to ap-
pear in court hearings (Dan Sect 362, Norw Sect 340 2nd para).

The provisions justifying a judgement by default as prescribed in
Dan Sect 354 3 para and Sect 360 para 3, Norw Sect 344 do not auto-
maticcally lead to a total accept of plaintiff’s allegations in fact or in
law. A judgement by default does not preclude applying proper law in
the dispute. If the plaintiff’s factual and legal arguments are not suffi-
cient in substance to carry a decision in its favour, the judge must re-
frain from an award in favour of the plaintiff. Furthermore, even in de-
fault situations the court may not disregard notorious facts (Norw Sect
344 2nd para: “vitterlige kjendsgjerninger”, Sw RB Chap 44 8 §
“forhallande, som ir allmint veterligt??). The core of the provisions in
Danish and Norwegian law is (a) the assumption that the court should
base its decision on the facts as presented by the plaintiff

Dan Sect 354 3 para and 360 3 para:

“efter sagsogerens pdstand, for sd vidt denne findes begrundet i sagsfrem-
stillingen”,

22. J Hov Op cit p 367-68.
23. The Danish provisions cited have apparently no direct equivalent to “vitterlige
kjensgjerninger” or “férhallande, som ir allmint veterligt”.
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cfr Norw Sect 344 2 para

“legger retten saksokerens fremstilling av sakens sammenbeng”

and Sw RB Chap 44 8 §

“grundas pd karandens fremstillning av omstindigheterna i mdlet...”

and (b) that the case may be closed by such judgement without further
proceedings or deliberation. True enough, this will exclude the rele-
vance of both allegations on facts presented up until the defaulting be-
haviour and the possibility that facts presented by the plaintiff might
be questioned if the defendant had acted. In the first aspect, the default
remedy rules out allegations on facts previously presented by the de-
fendant which should otherwise have been relevant to the case. In the
last aspect, the defendant is prevented from subsequent amendments or
corrections: The case is to be closed and decided without further possi-
bilities for the defendant to prove his defense.

The possible judgement by default must have been communicated to
the defaulting party in advance.

If the conditions for judgement by default are present, there remains the
question of whether the court may exercise an addition discretion as to
whether a judgement by default should be issued or not. Under Norwe-
gian law, two Sup Ct decisions seem to justify the conclusion that a party
referring to Norw CPS Sect 315 may demand the judgement by default.?*

Other default remedies alternative to judgement are fines (Norw
domstoll Sect 210). There is also the possibility that the court — in lack
of a demand from the active party — may stay the case or order a sus-
pension.? If the active party does not demand a judgement by default,
there remains even the possibility that the neglect of the defaulting par-
ty is treated as an admission (Norw CPS Sect 184).

4. Default and neglects in arbitration — international and
national legislative context

Default remedies are not dealt with specifically in the 1958 New York

24. Rt. 1970.1537 and Rt. 1987. 429, cf ] Hov s 355.
25. J Hov Op cit p 353.
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Convention. In other international provisions, however, default reme-
dies are regulated somewhat more specifically. These provisions must
be seen in the context of national statutory law on the matter, as pro-
vided for in civil procedure codes generally (such as in the Norw CPS
Chap 32) or in statutes dealing explicitly with arbitration (such as in
the Dan 1972 and the Swedish 1929 Acts).

Arbitrators’ authority to direct activities by the disputing parties
asking for an arbitration award and arbitrators’ authority to sanction
such directives and orders by procedural or legal remedies are of a dif-
ferent nature. The basis for such arrangements must by found either in
agreement, in relevant court practice or in statute. Both could be either
specific or of a discretionary nature.

Courts may be required to render assistance to an arbitration pro-
ceeding. The Norw CPS Sect 462 authorizes the arbitrators to request
ordinary courts to assist in filing evidence (Norw “domstolslov” Sect
44), such as for instance cases where arbitrators themselves are pre-
vented from receiving “forsikring” according to Sect 461.

The UK approach to the idea of supplementing powers by court
orders in current arbitration is more extensive and must be seen in
view of the 1979 Act on supervision and judicial review of arbitration
in general. A distinction must be drawn both between total default
and less significant passivity as well as between arbitrator’s powers at
common law and specific remedies listed under Section 5 of the 1979
Arbitration Act. High Court may on arbitrator’s application in cases
of total default extend powers of the arbitrator which are normally
not implied, enabling a procedure generally equivalent to the proce-
dure

“in like manner as a judge of the High Court might continue with proceed-
ings in that court where a party fails to comply with an order of that court
or a requirement of rules of court”?

In Nordic law, the “two layer” system in arbitration seems to differ
from common law in that the interaction between courts and arbitra-
tors is not made an inherent part of disputes subject to arbitration ex-
cept for the cases where arbitration awards are brought to courts for
judicial review in case of serious violation of fundamental principles of
due process.”’

26. Mustill and Boyd Op cit pp 535-45.

230



Default Remedies in International Arbitration Proceedings

The following discussion will therefore adress itself to the question
of what the arbitrators may do in default situations before or at the oral
hearing of the dispute, either using their discretion, under statutory
provisions or institutional principles set in international codes of a pri-
vate or semi-official character.

5.  Re-framing the problem — discussion and observations

To apply prescriptive default remedies in a current arbitration dispute
procedure could after this be viewed under several procedural alterna-
tives;

(1) One could consider such remedies as true “default” quasi-con-
tract concessions of substance in the dispute;

(2) One could look for “penal” sanctions, ordering the litigants to
act in a diciplinary manner (cf common law equitable “contempt of
court” sanctions);

(3) There is also the question of staying the case, suspending the
proceedings or even terminating the proceedings under the assumption
either that the arbitration agreement is subject to contract law “frustra-
tion” as between the parties — or that the contracted commission for
the arbitrators’ service has been breached by the parties jointly (assum-
ing of course that the due cooperation by both parties could be viewed
as essential for accepting a commission to arbitrate);

(4) One could discuss whether a party’s exceeding time limits for
pleas, writs and evidence without showing sufficient cause for delay,
should have a preclusive effect, allowing the arbitrators to disregard for-
mally subsequent late pleas, writs and evidence (“eventualmaksimen”).

(5) One could discuss whether defaults may justify a summary

27. Cf however the Norw CPS Sect 465 2 para on the filing of civil arbitration awards
by local courts. In Norway this is a “sleeping” provision, often neglected by arbi-
trators. However, the legal authority of arbitration awards will often gain from ar-
rangements to publish awards (with the consent of both parties) in law reports such
as “Nordiske Domme 1 sjefartsanliggender” (Oslo 1900-, edited by Scandinavian
Institute of Maritime Law). Cf S Braekhus Festskrift A Bratholm (1990) pp 447 et
seq, A Meidell “Utenlandsk retts og voldgiftspraksis som tolkningsfaktor for inter-
nasjonale standardvilkir” (Wikborg & Rein Temahefte 1997 nr 1). In construction
law the first extensive academic reference to arbitration awards was made by Tore
Sandvik in “Entreprenerrisikoen” (doctoral thesis 1966). Arbitration awards in this
industri is still collected in the Law Faculty Library of University of Bergen Law
Faculty Library under supervision of the author of this article.
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conclusion of the case as the ex parte “judgement by default” based on
the active party’s presentation of facts and contentions, disregarding
the possibility that those facts hypothetically might have been contra-
dicted if the other party had been present.

(6) There remains the possibility to allow for an ordinary or - ac-
cording to arbitrators’ discretion — summary hearing of the case based
on the facts as presented, supplemented possibly with the investigations
felt necessary by the arbitrators in order to substantiate the award (ex-
cept for requiring the filing of court evidence such as in Norw CPS
Sect 462).

Any of the listed alternatives might under the circumstances lead to
an arbitration award not in conformity with the law. Is this unaccepta-
ble in a “one shot” proceeding where no appeal options are available?

The duty to achieve a correct award in court litigation is not a para-
mount imperative. The parties may structure the dispute in a way
which restricts the court’s possibility to reach a legally correct solution,
for instance by explicitly excluding otherwise relevant law (such as
Norw CSP Sect 85), by the administration of scope of evidence to be
presented before the court — or by court’s discretionary disregard of
evidence, pleas and writs filed after expiry of time limits. On appeal,
however, the reviewing instance may rectify such shortcomings in
law.One must therefore distinguish between the measures taken under
the dispute before an actual court and the more restricted possibilities
to rule out law which is relevant but which was not invoked under first
or second instance hearing.

In arbitration “one shot” hearings, with no subsequent possibilities
for appeal or review, there are strong reasons to avoid quasi-legal deci-
sionmaking which at the end is not in accordance with the law. On the
other hand, any commercial system based on contract autonomy apply
formalities in conjunction with ideal principles of law or morals. Mod-
ern contracts contain rigid time limits for precluding Variation Order
claims for additional payment. Contract legislation and standard con-
tracts rule out claims not forwarded within statutory or contract time
limits. Claims for damage etc are statute-barred after lapse of time.
Would a call for commercial promptness in arbitration proceedings
based on otherwise recognized civil procedure provisions be disastrous
to anything else than law professionals’ own reputation?

The UK system allows for imported principles of court litigation
when applied for under 1979 Arbitration Act Sect 5 in a system which
also opens for optional exclusion of subsequent judicial review. In
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Nordic law, the powers to issue orders and directives must be based on
statutory references to civil procedure like Norw CSP Sect 459 or sup-
plementary authority in contract (by disputing parties).

6. Conclusions

Referring to the above listed items (1-6), there seems to be basis for the
following conclusions;

Ad (1) Provisions which allow for the assumption that default be-
havionr amounts to concessions of substance in the dispute are accepta-
ble under a civil procedure subject to “free estimate of evidence”, like
the Norw CSP Sect 183. Sect 184 allows for the assumption that de-
fault behaviour on any party may, under the circumstances, be treated
as an acceptance in the case, provided that the parties may dispose over
the disputed issue (“fri rddighet over sakens gjenstand”). This must be
fully acceptable also in arbitration proceedings. The Sect 184 belongs
to the statutory regime imported into arbitration through the provi-
sion of CSP Sect 459.2%

Ad (2) Authority to issue imperative peremptory “penal” sanctions,
ordering the litigants to act in a certain manner is apparently not a rem-
edy recognized under UK common law unless the arbitrators are au-
thorized to issue injunctions according to the provisons set in 1979 Ar-
bitration Act Sect 5. In Norwegian law, some restrictions are laid down
in CSP Sect 461, restricting the use of penal or executive injunctions
such as fines etc (“rettergangsbot”). However, the authority to direct
their progress of the pre-hearing proceedings and the hearing itself
must be understood as evident in the commission to arbitrate and even
in the reference made in Norw CSP Sect 459.2” However, the concept
of “binding” in relation to orders or injunctions has no meaning unless
one assumes some kind of remedies and sanctions. The question must
therefore be rephrased: Which remedies and sanctions may the arbitra-
tors apply in cases of non-cornformance?

Ad (3) The issue of staying the (arbitration) case has been much de-
bated in UK common law, mainly because this issue is part of the judi-
cial review by reference to court litigation.’® In the Nordic system,

28. See however UNCITRAL 1985 Model Law Art 25 (b).
29. IBA Supplementary Rules Art 4.5.
30. Mustill and Boyd Op cit pp 497 et seq, Russel Op cit pp 99 et seq.
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where the main rule is no subsequent or parallel judicial supervision or
review, the remedy of staying the case (“stansning” — Norw CPS Sect
340 2 para) seems to lead nowhere. The situation where both parties
fail to appear seems to be only a theoretical possibility (compare the
system of filing financial deposits for arbitration costs). Suspending the
proceedings is the obvious remedy where the non-appearing party has
a sufficient cause.’!

Terminating the proceedings could be the outcome under the as-
sumption either that the arbitration agreement is subject to contract
law “frustration” as between the parties (as in UK common law) - or
assuming that the contracted commision for the arbitrators’ service has
been breached by the parties jointly (assuming of course that the due
cooperation by both parties could be viewed as essential for accepting a
commission to arbitrate. Where the plaintiff fails to appear without
reasonable cause in arbitration hearings, the more recommendable so-
lution seems to be to consider this either a concession that there is no
basis for the claim (above) - or as a basis for judgement in favour of the
defendant - either as a judgement by default or as a judgement based
on the evidence as presented in writing in the pre-hearing stages.*

Ad (4) Exceeding time limits for pleas, writs and evidence without
showing sufficient cause for delay may under civil procedure be given a
preclusive effect, allowing also the arbitrators under Norw CPS Sect
459 to disregard formally subsequent late pleas, writs and evidence
(“eventualmaksimen”). However, there is no need to operate more rig-
id rules in arbitration than in civil court litigation. The Norw CPS Sect
459 reference to provisions like Sect 62, 189 and 335 seem in my opin-
ion satisfactory to apply also in arbitration proceedings. The arbitra-
tors must evidently have their attention directed to the fact that the
consequences of not accepting delayed evidence is more fatal in a “one
shot” hearing than in court litigation before first instance.

Ad (5) The ex parte “judgement by default” based on the active
party’s (plaintiff’s) presentation of facts and contentions would if ac-
ceptable open for the disregard of the possibility that those facts hypo-
thetically might have been contradicted if the other party had been

31. As to what constitutes delay and absence, see Norw Rt. 1938. 967, commented by J
Hov Op cit p 354 (20 minutes delay). Leaving the hearings may also constitute de-
fault — Re. 1988. 481.

32. The UNCITRAL 1985 Model lawArt 25 and Rules 1976 Art 28 provide for a ter-
mination of the case when claimant has failed to communicate his claim without
showing sufficient cause for such failure.
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present. Except for the possibility that a 1979 Arbitration Act Sect 5
might enable ex parte procedure as in court litigation, the prevailing
view under Nordic law seems to be that ex parte summary decisions
based on formalities should not take place. The reasons given for this
are not necessarily convincing, such as referring to the overriding duty
of the arbitrators to reach a legally correct solution (which in substance
is only a call for professional integrity within the business of solving le-
gal conflicts and disputes), the lack of appeal options in arbitration
(question: why so more than in other situations where a commercial
professional party suffers a loss for lack of required action?) - or the
possibility that the arbitrators to a greater extent than courts may act
by themselves in investigating the matters and collecting evidence not
provided by the defaulting party (question: is that “Change Order” in-
herent in the commission to arbitrate on the assumption that the time
and work load involved is equivalent to a hypothetical court litigation
over the same issue?).

Be all this as it may, the absence of authority for ex parte judgement
by default procedures in statute or institutional provisions seem to
substantiate the conclusion that a judgement by default should not be
granted in arbitration proceedings.*

Ad (6) This leaves us with the remaining procedural avenue in de-
fault situations, namely to allow for an ordinary or — according to arbi-
trators’ obviously lawful discretion — summary (even written) hearing
of the case based on the facts as presented, supplemented possibly with
the investigations and collection of evidence felt necessary by the arbi-
trators in order to substantiate the award (in addition to or alternative-
ly to the filing of court evidence such as in Norw CPS Sect 462).*

The 1976 UNCITRAL Arbitration Rules® provide a provision on
“Default” in Art 28, as does the 1985 UNCITRAL Model Law on In-
ternational Commercial Arbitration®® in Art 25. Both provisions deal
with three situations, firstly the failure of the claimant to communicate
his statement of claim (not very practical), in which case the arbitral
tribunal shall terminate the proceedings (above). Secondly, the failure

33. Meland Op cit

34. Cf Regler for Oslo Handelskammers voldgiftsinstitutt samt Lover for den faste te-
kniske voldgiftsrett for Vestlandet (1987, ) both cited by Meland Op cit pp 297 et
seq and 302 et seq and in particular the provision on default in the Oslo rules Art
102 para and in the FTV § 14.

35. UN Resolution 31/98 adopted 15.12.1976.

36. 21.6.1985.
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of the respondent to communicate his statement of defense, in which
case the arbitrators shall order that the proceedings continue but (1985
Model Law), however without the option to treat such failure in itself
as an admission of the claimant’s allegations. Thirdly the failure of any
party to (a) appear at a hearing or (b) to produce documentary evi-
dence. This will not affect the progress of the proceedings, and the ar-
bitrators may make the award on the evidence before them.*’

The 1988 International Chamber of Commerce Rules of Conciliation
and Arbitration contain provisions on default in Art 15. The provision
authorizes the progress of the proceedings when a party fails to appear

“...and such proceedings shall be deemed to have been conducted in the
presence of all parties”

but gives no guidelines on the legal consequences of such failure.*®
The IBA Supplementary Rules Art 4.6. only deal with the latter situ-

ation, and states that

“...the Arbitrator shall draw his conclusions from such failure”.

37. In the 1976 Rules, the evidence rule only applied in the (b) alternative.

38. The reluctance to provide for legal consequences could be seen in a choice of law as-
pect; where a particular national law applies, it could be argued that the consequenc-
es of default should be treated under that law. However, institutions like ICC must
have the authority to prescribe effects more specifically than has been done in the
cited article. Compare with ICC rules the London Maritime Arbitrators’ Associa-
tion Terms cited in Russel Op cit pp 780 et seq (and in particular First Schedule (A)
Jurisdiction (2) and (3)), cf also the citation pp 791 et seq of the 1985 Rules of the
London Court of International Arbitration Art 6.7. and pp 802 et seq of Interna-
tional Civil Engineers’ Arbitration Procedure (1983) Art 11.4. and Art 15.4.
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International privatret og udstationering
af arbejdstagere

Professor, dr. jur. Ruth Nielsen, Juridisk Institut,
Handelshgjskolen i Kabenhavn

1.  Indledning

EU har beskaftiget sig med international privatret i forskellige sam-
menhange igennem de seneste 3040 ir. Den nyeste retsakt pi omradet
er Europa-Parlamentets og Radets direktiv om udstationering af ar-
bejdstagere som led i udveksling af tjenesteydelser,' der blev vedtaget
den 16. december 1996 med hjemmel i1 EF-Traktatens art. 57, stk. 2 og
66, dvs. reglerne om etableringsfrihed og fri bevagelighed for tjeneste-
ydelser.

Det vedtagne direktiv bygger pa et forslag, der oprindelig blev frem-
sat 119912 og &ndret i 1993.% Det oprindelige direktivforslag indeholdt
en tidsgrense pa 3 maneder, siledes at dets regler kun skulle finde an-
vendelse pd entreprisearbejde mv. af mere end tre maneders varighed.
Denne grense bortfaldt inden vedtagelsen af direktivet.

Direktivet om udstationering gor anvendelse af udstationeringsste-
dets lov praceptiv i relation til en rekke anszttelsesvilkdr uanset varig-
heden af udstationeringen. Formilet hermed er dels at skabe klare reg-
ler for, hvilket lands lov der gzlder, og dels at sikre en vis minimums-
beskyttelse af udstationerede arbejdstagere og forhindre “social dum-
ping” ved at tjenesteydere fra lavtlenslande patager sig tjenesteydelser i
hejtlenslande, som de opfylder ved hjzlp af udstationeret, billig ar-
bejdskraft, der far len og arbejdsvilkar svarende til forholdene i udsen-
delseslandet, men ringere end de normale 1 vartslandet, hvor arbejdet
udferes.

1. 96/71/EE.
2. EFT 1991 C 225/6.
3. EFT 1993 C 187/5.
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I nzrvarende artikel vil jeg diskutere hovedindholdet af direktivet i
forhold til de almindelige internationale privatretlige regler, der gjaldt
forud for vedtagelsen af direktivet. Det vil iszr sige Romkonventionen
fra 1980 om lovvalget i kontraktforhold og Bruxelleskonventionen fra
1968 om internationalt varneting. I vidt omfang gzlder de hidtidige
regler fortsat, dels fordi en rzkke tilfzlde af udstationering falder uden
for direktivet om udstationering, dels fordi Romkonventionen regule-
rer flere aspekter af ansttelseskontrakten, fx ogsid spergsmilet om
formregler, end direktivet om udstationering. I forhold tl Bru-
xelleskonventionen er varnetingsreglen i udstationeringsdirektivet et
rent supplement, der giver et ekstra vereting ved siden af, hvad der
folger af de hidtidige regler. I den udstrzkning der er forskel p, hvad
Romkonventionen foreskriver om lovvalg i anszttelseskontrakter, og
hvad det nye direktiv bestemmer, folger det af art. 20 i Romkonventio-
nen, at direktivet har forrang for konventionen.

2. Udgangspunktet i dansk international privaret

Lando* konkluderede i 1981, dvs. for gennemferelsen af Romkonven-
tionen i dansk ret,” at der i dansk international privatret, nir arbejdsgi-
veren og den udstationerede arbejdstager havde fzlles domicillov, var
en formodning for denne. Ogsa efter Romkonventionens gennemfg-
relse skulle mange udstationeringer, hvor arbejdsgiver og arbejdstager
har fazlles domicillov, behandles efter denne og ikke efter udstatione-
ringsstedets lov.® I forhold hertil medferer direktivet om udstatione-
ring af arbejdstagere en klar 2ndring, idet udstationeringsstedets lov
bliver obligatorisk, som hovedregel fra ferste udstationeringsdag.

3. Arbejdsaftaler bedomt efter Romkonventionen

3.1. Den bistoriske udvikling
Europa Kommissionen fremsatte i 1972 forslag til regulering af lov-
valgssporgsmailet i ansattelsesforhold i to forskellige sammenhange.

4. Kontraktstatuttet, Kbhvn 1981 s. 367.
Ved lov nr. 118 af 1984.
6. Se nzrmere Allan: EU-IP, Kbhvn 1994 s. 159.

b
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For det forste foreslog man en forordning om lovvalget i anszttel-
sesforhold.” Under hensyn til @SU’s og EF-Parlamentets synspunkter
blev et zndret forslag fremsat i 1976.8 Udkastet er ikke vedtaget.” Ud-
kastet fik dog betydning for udformningen af art. 6 om individuelle ar-
bejdsaftaler i Romkonventionen.!®

11972 fremlagde Kommissionen for det andet forslag til konvention
om lovvalget vedrerende kontraktmassige og ikke-kontraktmassige
forpligtelser. I en &ndret form, hvor erstatning uden for kontrakt blev
udeladt, blev den underskrevet i 1980'! som Konventionen om hvilken
lov, der skal anvendes pa kontraktlige forpligtelser mv. (Romkonventi-
onen).!? Der er udarbejdet to protokoller,”” der tillegger EF-domsto-
len kompetence til at fortolke Romkonventionen. Disse protokoller er
ikke tradt i kraft. Fortolkningen af Romkonventionen ligger derfor hos
de nationale domstole uden mulighed for, at de kan sperge en overnati-
onal instans.

3.2. Romkonventionens hovedregler

Romkonventionen indeholder lovvalgsregler for de fleste typer kon-
traktlige forpligtelser, herunder en eksplicit regel om individuelle ar-
bejdsaftaler, hvor der opstilles en formodning for arbejdsstedets lov."
Ved udstationering, hvor arbejdstageren normalt arbejder i et land,

7. J O 1972 No C 49/26. Teksten til udkastet til forordning er ogsa publiceret i Rabels
Zeitschrift fiir auslindisches und internationales Privatrecht, 1973 p 585.

8. COM (75) 653. Denne tekst er optrykt i Bulletin of Comparative Labour Relations,
Deventer 1976 p 288.

9. Se om forslaget Philip, Allan: Contracts of Employment in the Law of Conflict of
Laws in the EEC, i Internationales Recht und Wirtschaftsordnung, Festschrift fiir F
A Mann, Miinchen 1977 og Gamillscheg, Franz: Intereuropiisches Arbeitsrecht. Zu
zwei Vorschligen der EWG zum internationalen Arbeitsrecht, Rabels Zeitschrift
fir auslindisches und internationales Privatrecht 1973 s. 284 ff.

10. Jf Giuliano, Mario og Paul Lagarde: Betznkning om konventionen om, hvilken lov
der skal anvendes pa kontraktlige forpligtelser, EFT 1980 C 282 s. 25.

11. EFT 1980 L 266.

12. Se om baggrunden for denne Giuliano, Mario og Paul Lagarde: Betznkning om
konventionen om, hvilken lov der skal anvendes pa kontraktlige forpligtelser, EFT
1980 C 282s. 1 ff.

13. 89/128/EQF og 89/129/EQF, EFT 1989 L 48. Se om disse protokoller rapport ud-
arbejdet af Antonio Tizzano, EFT 1990 C 219.

14. Se om Romkonventionen generelt Bogdan, Michael: 1980 irs EG-konvention om
tillimplig lag p3 kontraktrittsliga forpliktelser, TFR 1982 s. 1 ff, Philip, Allan:
EU-IP, Kbhvn 1994 og Lando, Ole: The EEC Convention on the Law Applicable
to Contractual Obligations, i Common Market Law Review 1987 s. 159 ff.
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men i en periode udstationeres i et andet land, er det ikke serlig klart,
hvad denne formodningsregel forer til.

3.2.1. Aftalefribed. Romkonventionens art. 3

Romkonventionens hovedregel er, at parterne frit kan aftale, hvilket
lands ret der skal anvendes pa deres kontrakt, jf. art. 3, stk. 1. Det inde-
barer som udgangspunkt, at parterne ved deres aftale kan fravige alle
privatretlige regler, fx funktionzrloven. En lovvalgsaftale er uden be-
tydning for hindhavelsen af offentligretlige regler, fx arbejdsmiljelov-
givningen.

3.2.2. Den individualiserende metode

Romkonventionen bygger som hovedregel pa den individualiserende
metode. Art. 4, stk. 1, 2 og 5 indeholder konventionens generelle regler
om lovvalget, nir parterne ikke har indgiet en gyldig lovvalgsaftale.
Det grundleggende princip er, at kontrakten er underkastet loven i det
land, den har sin nzrmeste tilknytning til. Dette princip suppleres af en
formodningsregel 1 art. 4, stk. 2, hvorefter der er formodning for, at en
kontrakt har sin nzrmeste tilknytning til det land, hvor den part, der
skal praestere den for aftalen karakteristiske ydelse, har sin bopzl (for-
retningssted, hovedszde).

Ved gensidigt bebyrdende aftaler, hvor den ene part skal prastere en
ydelse, som den anden part skal betale penge for, er den ydelse, der be-
stir i andet end penge, den for kontrakten karakteristiske. Ved arbejds-
aftaler er det arbejdstagerens ydelse.

3.2.3. Formodningsregel vedrarende arbejdsaftaler: Arbejdsstedets lov
Hovedreglen om den individualiserende metode gzlder ogsé for ar-
bejdsaftaler, men art. 6, stk. 2, opstiller nogle szrlige formodningsreg-
ler for individuelle arbejdsaftaler. Romkonventionens art. 6 lyder:

1. Uanset artikel 3 kan parternes lovvalg i arbejdsaftaler ikke medfere, at
arbejdstageren bereves den beskyttelse, der tilkommer ham i medfer af
ufravigelige regler i den lov, som 1 henhold til stk. 2 ville finde anvendelse
i mangel af lovvalg.

2. Uanset art. 4 er en arbejdsaftale i mangel af et lovvalg i henhold til art. 3
undergivet
a) loven i det land, hvor arbejdstageren ved opfyldelsen af aftalen szd-

vanligvis udferer sit arbejde, selvom han midlertidigt er beskaftiget 1
et andet land, eller
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b) hvis arbejdstageren ikke szdvanligvis udferer sit arbejde i et bestemt
land, hvor det forretningssted, som har antaget arbejdstageren er be-
liggende, medmindre det af omstzndighederne som helhed fremgir,
at aftalen har en nzrmere tilknytning til et andet land, i hvilket fald
loven i dette land finder anvendelse.

Der er efter art. 6, stk. 2, en formodning for, at arbejdsstedets lov skal
anvendes, ndr arbejdet sedvanligvis udferes i et bestemt land. Hvis det-
te ikke er tilfzldet, er der formodning for loven i det land, hvor ar-
bejdsgiveren har sit forretningssted (det forretningssted, der har anta-
get arbejdstageren). Art. 6, stk. 2 er kun en formodningsregel. En lov-
valgsaftale kan indg som et moment i de samlede omstzndigheder, der
skal tages 1 betragtning ved anvendelse af den individualiserende meto-
de. Det vil derfor vare muligt for domstolene ud fra en samlet vurde-
ring at anerkende lovvalgsaftalen i den udstrzkning, den valgte lov
med rimelighed lader sig forene med formodningsreglen i art. 6, stk. 2.

3.2.4. Fleksibilitet contra retssikkerhed

Romkonventionen indferer meget fleksible regler. Fleksibiliteten og
dermed usikkerheden om, hvad der gzlder, er vedrerende ansettelses-
kontrakter serlig stor i forbindelse med udstationering.”> Anvendelse
af Romkonventionens art. 6 pi en ganske kort udstationering vil fore
til, at udsendelseslandets ret er lex causae, mens det ved en meget lang
udstationering typisk vil vaere udstationeringsstedets ret, der skal an-
vendes. Men hvor gir grensen? Det skal afgeres efter den individuali-
serende metode, hvilket giver lav forudsigbarhed med hensyn til resul-
tatet.

Ved forberedelsen af direktivet om arbejdsgiverens oplysningspligt 1
ansattelsesforhold'® overvejede man at give arbejdsgiveren pligt til at
oplyse arbejdstageren om, hvilket lands lov, der gzlder for anszttelses-
forholdet, men det blev opgivet, bl.a. fordi det er for vanskeligt at fast-
sla.

Som nazvnt i indledningen er retsusikkerheden om lovvalgsproble-
met og det enskelige 1 at erstatte den med retssikkerhed noget af be-
grundelsen for direktivet om udstationering, der fastsatter langt skar-
pere, klarere og mere ufleksible regler end Romkonventionen.

15. Se nzrmere Allan: EU-IP, Kbhvn 1994 s. 159.
16. 91/533/EQE

241



Ruth Nielsen

3.2.5. Formregler

Romkonventionens art. 9 indeholder de nzrmere regler om lovvalget
vedrerende formregler. Her er den gamle regel locus regit actum, dvs.
en aftale er gyldig, hvis den er indgdet i overenstemmelse med formreg-
lerne pa indgaelsesstedet. Denne regel kombinerer Romkonventionen
med lex causae.

Ifelge Romkonventionens art. 9, stk. 1, er en aftale gyldig med hen-
syn til form, hvis den enten opfylder formkravene i1 lex causae eller 1
indgaelseslandets lov. Hvis aftalen indgds mellem personer, der befin-
der sig i hver sit land, er det tilstrzkkeligt, at formkravene i et af disse
eller 1 lex causae er opfyldt, jf. art. 9, stk. 2. Det er efter Romkonventi-
onen en mulighed, at lex foris formkrav kan kraves overholdt efter art.
7.

Efter art. 9, stk. 4, er ensidige viljeserklzringer, hvilket er den retlige
form, udevelse af ledelsesretten normalt vil manifestere sig i, gyldige
med hensyn til form, hvis de enten opfylder formkravene 1 lex causae
eller i det land, hvor de er afgivet.

Art 9, stk. 5, vedrerende forbrugeraftaler bakker op bag art. 5 om
lovvalget vedrerende de materielle regler om forbrugeraftaler ved at
bestemme, at en forbrugeraftale kun er gyldig, hvis den opfylder form-
kravene i forbrugerens bopzlsland.

Umiddelbart kunne man vente, at lovvalgsreglen vedrerende de ma-
terielle regler om individuelle arbejdsaftaler i art. 6 havde fiet en tilsva-
rende opbakning i lovvalgsreglerne angiende formkrav, men det er ik-
ke tilfeldet. Under forberedelsen af Romkonventionen!” var man op-
mezrksom p4, at alternativ anvendelse af lex loci actus og lex causae
med hensyn til formen kan undergrave den beskyttelse, lex causae til-
sigter at give arbejdstageren, hvilket kunne tale for at lese spergsmalet
om lovvalg vedrerende arbejdsaftalers form pid samme mide som det
tilsvarende spergsmal vedrerende forbrugeraftaler. Der er dog den vz-
sentlige forskel, at art. 5 om forbrugeraftaler, der ger retten i forbruge-
rens bopalsland til den anvendelige lov (lex causae), fremstir som tem-
melig klar og entydig, mens art. 6 kun opstiller gendrivelige formod-
ninger for, hvilket lands ret, der er lex causae, i sager om individuelle
arbejdsaftaler.

Den retsusikkerhed, der preger formuleringen af art. 6, anfores i be-
tznkningen om Romkonventionen'® som argument for ikke at indfere

17. Giuliano, Mario og Paul Lagarde: Betznkning om konventionen om, hvilken lov
der skal anvendes pa kontraktlige forpligtelser, EFT 1980 C 282 s. 31.
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en beskyttelsesregel vedrerende formkrav, der betinger gyldigheden af
aftaler eller arbejdsgiverens ensidige viljeserkleringer af, at formkrav i
lex causae overholdes.

Argumentet er, at hvis lex causae ikke kan fastslds med stor sikkerhed,
forer det til en uacceptabel usikkerhed omkring indgaelse af aftaler mv. at
gore overholdelse af lex causaes formregler til en gyldighedsbetingelse.
Det synspunkt er efter min vurdering rigtigt. Men det illustrerer samti-
dig, at hvis man valger meget fleksible regler, som man har gjort i Rom-
konventionen, og dermed skaber en betydelig retsusikkerhed, har man
ogsa reduceret mulighederne for, at beskyttelsesregler bliver effektive.

4.  Udstationeringsdirektivets anvendelsesomrdde

Direktivet om udstationering af arbejdstagere finder anvendelse pa
virksomheder, som 1 forbindelse med levering af tjenesteydelser over
grenserne udstationerer arbejdstagere i et EU-land, og som foretager
visse 1 direktivet opregnede grenseoverskridende foranstaltninger.

Direktivet finder siledes langt fra anvendelse pd alle udstationerin-
ger, men kun pa sidanne, der har forbindelse med grenseoverskriden-
de levering af tjenesteydelser 1 et medlemsland. Udstationeringer, der
ikke har forbindelse med grenseoverskridende levering af tjenesteydel-
ser eller udstationering til et land uden for EU,!? skal bedemmes efter
de hidtidige regler i Romkonventionen.

4.1. Tjenesteydelser
Begrebet tjenesteydelser i direktivet er bredt og bredere end i andre
EF-direktiver, fx vedrerende udbud af offentlige kontrakter, hvor der
findes et direktiv om udbud af tjenesteydelser®® og et andet om udbud
af bygge- og anlegskontrakter,’! som ikke anses for tjenesteydelses-
kontrakter 1 udbudsdirektivernes forstand.

I udstationeringsdirektivet omfatter begrebet tjenesteydelser bl.a.
bygge- og anlegskontrakter. Bygge- og anlegssektoren er formentlig
den praktisk vigtigste branche, der er omfattet af direktivet, i hvert fald

18. Giuliano, Mario og Paul Lagarde: Betznkning om konventionen om, hvilken lov
der skal anvendes pa kontraktlige forpligtelser, EFT 1980 C 282 s. 31.

19. Det ma dog ventes, at direktivet ogsi fir virkning i EJS-omridet (dvs. Norge, Is-
land og Lichtenstein).

20. 92/50/EQF.

21. 93/37/EQFE.
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handlede den politiske strid, der har veret om forslaget til direktivet,
mest om dets konsekvenser for grenseoverskridende entrepriser i byg-
ge- og anlegssektoren, hvor diskussionen om “social dumping” har
varet szrlig sterk. I forhold til byggeriet indeholder direktivet szrlig
vidtgiende regler om anvendelse af udstationeringsstedets kollektive
overenskomster, jf. nedenfor.

Direktivet omfatter ogsa alle mulige andre tjenesteydelser som fx
transport, telekommunikation, I'T-tjenesteydelser, rengoring, markeds-
foring, finansielle tjenesteydelser, journalistiske ydelser, juridisk rad-
givning, revision, affaldsbortskaffelse, mv.

4.2. Udstationerede arbejdstagere

Art. 2 i direktivet bestemmer, at der ved en udstationeret arbejdstager
forstds enhver arbejdstager, der for en bestemt periode udferer arbejde
pd en anden medlemsstats omride end den, hvor arbejdstageren szd-
vanligvis udferer sit arbejde.

Arbejdstagerbegrebet afgeres ifelge art. 2, stk. 2, i direktivet efter
udstationeringsstedets lov. Engelsk ret benytter et snzvrere arbejdsta-
gerbegreb end retten i de fleste andre EU-lande. Hvis en person, der
ikke er arbejdstager i engelsk ret, men ville vare det fx efter dansk ret,
udstationeres fra England til Danmark, er den pigzldende omfattet af
direktivet, fordi dansk ret (udstationeringsstedets lov) er afgarende for
kvalifikationen som arbejdstager.

4.3. Grenseoverskridende

Levering af tjenesteydelser er kun grznseoverskridende, hvis leveran-
deren og modtageren af tjenesteydelsen har domicil 1 hver sit land.
Hyvis fx en dansk avis udsender en journalist for bedre at betjene dan-
ske avislaesere, er der ikke tale om en udstationering som led i grense-
overskridende levering af tjenesteydelser.

Udstationering af salgspersonale eller en koncems udstationering af
medarbejdere, der skal lede en dattervirksomhed i et andet land, er ikke
udstationering som led i grenseoverskridende udveksling af tjeneste-
ydelser.

4.4. Hvilke grenseoverskridende foranstaltninger?

Direktivet opregner tre typer af grenseoverskridende foranstaltninger,
hvor direktivet finder anvendelse, forudsat at den grenseoverskridende
foranstaltning foretages som led i en grenseoverskridende levering af
tjenesteydelser, jf. foran.
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4.4.1. Trepartsforhold

Direktivet omfatter grenseoverskridende foranstaltninger, hvor leve-
randertjenesteyderen for egen regning og under egen ledelse udstatio-
nerer en arbejdstager pd en medlemsstats omrade i henhold til en aftale
mellem den udstationerende virksomhed og modtageren af tjeneste-
ydelsen, der driver virksomhed i vartslandet, dersom der 1 udstatione-
ringsperioden bestir et anszttelsesforhold mellem den udstationerende
virksomhed og arbejdstageren.

4.4.2. Udstationering i koncernforhold

Direktivet omfatter ogsi grenseoverskridende foranstaltninger, hvor
en leverandertjenesteyder, der indgir i en koncern, 1 en medlemsstat
udstationerer en arbejdstager pa et forretningssted eller i en virksom-
hed, der tilherer koncernen, dersom der i udstationeringsperioden be-
stir et anszttelsesforhold mellem den udstationerende virksomhed og
arbejdstageren.

4.4.3. Vikarbureaner

Direktivet finder endvidere anvendelse pa virksomheder, som 1 sin
egenskab af vikarbureau eller 1 sin egenskab af virksomhed, der stiller
en arbejdstager til ridighed, udstationerer en arbejdstager i en bruger-
virksomhed, der er etableret eller har et forretningssted i en medlems-
stat, dersom der inden udstationeringsperioden er indgiet en ansattel-
seskontrakt mellem vikarbureauet eller den virksomhed, som stiller en
arbejdstager til ridighed, og arbejdstageren.

I preamblens pkt. 19) bestemmes, at medmindre andet er fastsat i
andre bestemmelser i fellesskabsretten, medferer direktivet ikke en
forpligtelse til at anerkende vikarbureauer juridisk, og det forhindrer
heller ikke, at medlemsstaterne anvender deres egne love om tilradig-
hedsstillelse af arbejdskraft og om vikarbureauer pa virksomheder, der
ikke er etableret pd deres omride, men arbejder dér i forbindelse med
udveksling af tjenesteydelser. Dette er i overensstemmelse med EF-
domstolens praksis, jf. navnlig Webb-sagen.”

22. Sag 279/80, straffesag mod Alfred John Webb, Saml 1981 s. 3305.
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4.5. Hvem omfattes ikke?

4.5.1. Sofolk

Ifelge direktivets art. 1, stk. 2, finder det ikke anvendelse pd virksom-
heder inden for handelsfliden for si vidt angar besztningen. Det bety-
der, at regler som fx kap 3 om len- og arbejdsforhold i den danske lov
om internationalt skibsregister, der foreskriver diskrimination mellem
pa den ene side danske statsborgere og andre, der skal ligestilles her-
med (dvs. EU og EDS borgere) og pid den anden side sofarende fra
tredjelande, fx filippinske sefolk, kan opretholdes. § 10, stk. 2, i denne
lov bestemmer (min kursivering):

Stk. 2. Kollektive overenskomster som nzvnt i stk. 1, der er indgdet af en
dansk faglig organisation, kan kun omfatte personer, som anses for at have
bopeli Danmark, eller som i medfer af indgiede internationale forpligtelser
skal sidestilles med danske statsborgere.

Loven om dansk internationalt skibsregister 3bner mulighed for social
dumping ved at redere, hvis skib er registreret 1 dette register, kan be-
nytte fx filippinske sefolk til en len, der er meget lavere end lennen ef-
ter danske kollektive overenskomster, idet de danske kollektive over-
enskomster kun kan omfatte danskere og dermed ligestillede arbejdsta-
gere, navnlig EU-arbejdstagere. Dette er fortsat tilladt efter direktivet
pga undtagelsen vedrerende handelsfliden. Det strider heller ikke mod
EF-Traktaten. EF-Domstolen fastslog siledes i1 Firma Sloman Neptun
Schiffahrts AG mod Seebetriebsrat Bodo Ziesemer der Sloman Neptun
Schiffahrts AG,? at reglerne i det tyske internationale skibsregister, der
svarer til de danske regler, ikke er statsstotte i strid med EF-Traktatens
art. 92.

4.5.2. Arbejdsstedet uden for EU/EQDS

Direktivet handler kun om udstationering pa en medlemsstats omrade.
Udstationering uden for EU falder siledes uden for direktivet, selv om
sddan udstationering vil vere omfattet af andre EU-arbejdsretlige reg-
ler som fx EF-Traktatens art. 48 om arbejdskraftens frie bevagelig-

hed.?*

23. Forenede sager C-72/91 and C-73/91 Saml 1993 1-887. Se nzrmere Nielsen and
Szyszczak: The Social Dimension of the European Union, Copenhagen 1997.

24. Sag 237/83, Sarl Prodest mod Caisse primaire d’assurance maladie de Paris, Saml
1984 3153. Se generelt om EU-arbejdsrettens rekkevidde Nielsen, Ruth: EU-ar-
bejdsret, Kbhvn 1997.
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5.  Direktivets hovedregel

5.1. Generelt

Direktivets hovedregel findes i art. 3. Den bestemmer, at medlemslan-
dene, uanset hvilket lands lov, der 1 evrigt finder anvendelse pi anszt-
telsesforholdet, for si vidt angir en rekke anszttelsesvilkar skal sikre,
at arbejdstagere, der er udstationerede pa deres omrade, fir de vilkir,

der er fastsat ved lov eller administrative bestemmelser, og/eller

ved kollektive aftaler eller voldgiftskendelser, der finder generel anvendelse
for sd vidt de vedrerer de i et bilag til direktivet nevnte aktiviteter, der angar
forskellige funktioner inden for bygge- og anlzgssektoren.

5.2. Hvilke ansettelsesvilkdr omfattes af direktivet?
De ansazttelsesvilkidr, der przceptivt skal respekteres, er reglerne i ud-
stationeringsstedet om

a) maksimal arbejdstid og minimal hviletid

b) mindste antal betalte feriedage pr ar

c) mindstelen, herunder overtidsbetaling; dette gzlder ikke for erhvervstil-
knyttede tillegspensionsordninger

d) betingelserne for at stille arbejdstagere til ridighed, iszr via vikarbureau-
er

e) sikkerhed, sundhed og hygiejne pa arbejdspladsen

f) beskyttelsesforanstaltninger med hensyn til arbejds- og anszttelsesvilkar
for gravide kvinder og kvinder, der lige har fedt, samt for bern og unge

g) ligebehandling af m2nd og kvinder samt andre bestemmelser vedrerende

ikke-forskelsbehandling.

I forbindelse med direktivet defineres begrebet mindstelon i overens-
stemmelse med national lovgivning og/eller praksis i den medlemsstat,
pa hvis omride arbejdstageren er udstationeret.

Pkt. a), e), ) og g) i ovennzvnte opregning er direktivregulerede.?
Alle direktiverne er minimumsdirektiver. Selv om der er et fzlles mini-

25. Se navnlig 93/104/EF om arbejdstidens organisering, rammedirektivet 89/391/EQF
om arbejdsmilje med udfyldende direktiver, graviditetsdirektivet 92/85/EQF og
94/33/EF om beskyttelse af bern og unge, EF-Traktatens art. 119 og direktiv 75/
117/EQF om ligelen samt 76/207/EJF om ligebehandling. Se i det hele om disse
regler Nielsen, Ruth: EU-arbejdsret, Kbhvn 1997.
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mum i alle EU-lande, kan det gore forskel, om det er det ene eller det
andet lands ret, der finder anvendelse pé anszttelsesforholdet.

Anszttelsesvilkdr, der ikke er nzvnt i ovenstiende opremsning i di-
rektivet, fx vedrerende afskedigelsesbeskyttelse og arbejdsgiverbidrag
til social sikring falder uden for direktivet.

5.3. Monteringsarbejde

For s vidt angir arbejde i forbindelse med forste montering og/eller
forste installation af et gode, fx en maskine, som udger en integrerende
del af en leveringsaftale, som er nedvendigt for idrifttagning af det le-
verede gode, og som udferes af kvalificerede og/eller specialiserede ar-
bejdstagere fra leverandervirksomheden, gzlder de foran nzvnte regler
om ferie og mindstelen ikke, hvis udstationeringen hgjst varer otte da-

ge.

5.4. Arbejde af ringe omfang

Medlemsstaterne kan indremme undtagelse fra direktivets regler om
arbejdstid og ferie pd grund af arbejdets ringe omfang. De medlemssta-
ter, der gor brug af denne mulighed, skal fastsztte nzrmere regler, som
det pdgzldende arbejde skal opfylde, for at det kan betragtes som va-
rende af “ringe omfang”.

6. Forboldet til kollektive overenskomster

6.1. EF-Traktaten

EF-Domstolen har i flere sager taget stilling til grenseoverskridende
entrepriser i forhold til EF-Traktaten.” Det folger af praksis herom,
navnlig Rush Portuguesa-dommen, at medlemsstaterne ikke kan mod-
satte sig, at EU-entreprenerer udferer arbejde i deres land ved hjzlp af
medbragt arbejdskraft fra entreprenerens hjemland, men ethvert med-
lemsland kan krzve, at disse entreprenerer skal opfylde samme regler,
fx 1 arbejdsmiljelovgivningen, kollektive overenskomster og lignende,
som man krzver af sit eget lands arbejdsgivere. Da Danmark normalt

26. Sag 279/80, straffesag mod Alfred John Webb, Saml 1981 s. 3305, sag 62-63/81, Seco
og Desquenne mod Etablissement d’assurance contre la viellesse, Saml 1982 s. 223,
Sag C-113/89, Société Rush Portuguesa mod Office National d’Immigration, Saml
1990-1-1417, sag C-43/93 Raymond vander Elst mod Office des Migrations Inter-
nationales, Saml 1994 1-3803 og Sag C-272/94, straffesag mod Michel Guiot and
Climatec SA, Saml 1996 1-1905.

248



International privatret og udstationering af arbejdstagere

ikke kraver, at danske arbejdsgivere i private entrepriser skal opfylde
kollektive overenskomster, kan EF-domstolens praksis ikke begrunde
et krav om, at entreprengrer fra andre EU-lande 1 Danmark skal over-
holde danske kollektive overenskomster. I Climatec-sagen antog EF-
domstolen, at en vis forskelsbehandling med hensyn til visse arbejdsgi-
verbidrag til “sociale ydelser” er forenelig med og endda nedvendig for
at sikre den fri bevagelighed for tjenesteydelser efter EF-Traktatens
art. 59, jf. folgende:

Articles 59 and 60 of the Treaty preclude a Member State from requiring an
undertaking in the construction industry established in another Member
State and temporarily carrying out works in the first-mentioned Member
State to pay employer’s contributions in respect of loyalty stamps and
bad-weather stamps with respect to workers assigned to carry out those
works, where that undertaking is already liable for comparable employer’s
contributions, with respect to the same workers and for the same period of
work, in the State where it is established.

6.2. Romkonventionen

I rapporten om Romkonventionen?’ siges, det, at art. 6 finder anven-
delse pa individuelle aftaler, men ikke pa kollektive overenskomster.
Da Danmark gennemferte Romkonventionen, antog regeringen 1 over-
ensstemmelse hermed, at art. 6 ikke regulerer kollektive overenskom-
ster. Visse bestemmelser 1 kollektive overenskomster kan anses for in-
korporeret i de individuelle ansattelsesaftaler, men bortset herfra pa-
virker lovvalget efter art. 6 ikke anvendelse af regler i den kollektive ar-
bejdsret.?® Kollektive overenskomster ma derfor gi efter hovedreglen i
konventionens art. 3 og 4.

6.3. Direktivets regler om kollektive overenskomster

6.3.1. Hovedregel

Direktivet forpligter medlemslandene til at gere overholdelse af kol-
lektive overenskomster med generel anvendelse obligatorisk for frem-
mede tjenesteydere inden for de omréder af bygge- og anlegssektoren,
der er opregnet i et bilag til direktivet.

27. Giuliano, Mario og Paul Lagarde: Betznkning om konventionen om, hvilken lov
der skal anvendes pa kontraktlige forpligtelser, EFT 1980 C 282 s. 25.
28. Jf Folketingstidende 1983-84, 2. samling, Tilleg A, sp 170.
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6.3.2. Hvorndr finder kollektive overenskomster generel anvendelse?
Ved kollektive aftaler eller voldgiftskendelser, der finder generel anven-
delse, forstis, ifelge direktivets art. 3, stk. 8, kollektive aftaler og vold-
giftskendelser, der skal overholdes af alle virksomheder inden for den
pagzldende sektor eller erhvervsgren i det pigzldende geografiske om-
ride. Hvis der, som fx i Danmark, ikke findes en ordning til konstate-
ring af, at kollektive aftaler eller voldgiftskendelser finder generel an-
vendelse, kan medlemsstaten beslutte at lzgge til grund, at ved aftaler
der finder generel anvendelse forstas:

de kollektive aftaler eller voldgiftskendelser, der er alment gzldende for alle
tilsvarende virksomheder i det bererte geografiske omride og i den pigzl-
dende sektor eller erhvervsgren, og/eller

de kollektive aftaler, der indgas af de mest reprzsentative arbejdsmarked-
sparter pd nationalt plan, og glder pi hele det nationale omride

safremt deres anvendelse pa virksomheder, der udstationerer arbejdsta-
gere 1 forbindelse med grznseoverskridende levering af tjenesteydelser,
jf. art. 1, stk. 1, ikke med hensyn til de arbejdsvilkir, direktivet omfat-
ter, jf. art. 3, stk. 1, forste afsnit, medferer forskelsbehandling mellem
de grenseoverskridende virksomheder (art. 1, stk. 1, virksomhederne)
og de evrige virksomheder, som befinder sig i en tilsvarende situation.
Efter denne artikel foreligger der ligebehandling, nir nationale virk-
somheder, som befinder sig i en tilsvarende situation

— paarbejdsstedet eller i den pdgzldende sektor er underkastet samme for-
pligtelser pa de i art. 3, stk. 1, forste afsnit, nevnte omrider, dvs. arbejds-
tid, mindstelen, mv. som udstationeringsvirksomhederne, og

- skal opfylde disse forpligtelser med de samme virkninger.

Denne bestemmelse er ganske bemerkelsesvardig. Pligten til at re-
spektere kollektive overenskomster uden at vare part i dem er efter di-
rektivet begrenset til de aktiviteter, der er nzvnt i bilaget, dvs. til byg-
ge- og anlzgssektoren. Direktivets regel indebzrer, at medlemsstaterne
er nedt til at sikre, at nationale virksomheder, fx danske tjenesteydere i
Danmark, ogsa skal overholde kollektive overenskomster, de ikke er
part i. Det betyder, at direktivet pd et begrznset omride (byggeaktivi-
teter), palegger medlemslandene at give kollektive overenskomster al-
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mengyldighed. Dette er helt i overnsstemmelse med EF-Traktatens art.
59 og EF-Domstolens praksis herom, jf. foran, idet det sikrer, at natio-
nale tjenesteydere ikke fir fordele frem for fremmede tjenesteydere.
Men i forhold til den danske arbejdsretlige tradition, hvor man traditi-
onelt fra arbejdsmarkedets parters side har afvist almengyldighed af
kollektive overenskomster,?® er det en principielt vigtig nydannelse.

6.3.3. Fravigelse af direktivet ved kollektiv aftale

Direktivet er i en vis udstrzkning semidispositivt, dvs. det kan ikke
fraviges ved individuel aftale mellem en arbejdstager og en arbejdsgiver,
men pa visse punkter ved kollektiv aftale. Medlemsstateme kan siledes
efter samrdd med arbejdsmarkedets parter i overensstemmelse med
skik og brug 1 de enkelte medlemsstater undlade at anvende reglen om
mindstelen, jf. art. 3, stk. 1, forste afsnit, litra c), hvis udstationeringen
hejst varer en maned. Medlemsstaterne kan ogsi i evrigt i overens-
stemmelse med national lovgivning og/eller praksis fastsztte, at der
kan geres undtagelse vedrerende mindstelen, hvis udstationeringen
hejst varer en maned.

7. Andre sporgsmal

7.1. Minimum- eller maksimumdirektiv?

Ifelge direktivets art. 1, stk. 4, md virksomheder, der er etableret 1 en
ikke-medlemsstat, ikke behandles mere gunstigt end virksomheder, der
er etableret i en medlemsstat. Det er altsd forbudt at indfere specielt
gunstige regler for tjenesteydere fra tredjelande, fx lade dem vare fri
for at respektere de nationale kollektive overenskomster, tjenesteydere
fra EU skal respektere.

I forhold til arbejdstagerne er direktivet et minimumsdirektiv. Pra-
amblens pkt. 17) bestemmer, at de ufravigelige regler om minimumsbe-
skyttelse, der gzlder i udstationeringsstedet, ikke ma vere til hinder
for, at der anvendes arbejds- og anszttelsesvilkir, som er mere favora-
ble for arbejdstagerne.

7.2. Kollektive kampskridt
Przamblens pkt. 22) bestemmer, at direktivet ikke bererer retstilstan-

29. Se generelt om almengyldighed Ahlberg, Kerstin og Niklas Bruun: Kollektivavtal i
EU. Om allmingiltiga avtal och social dumping, Stockholm 1996.
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den i medlemsstaterne for si vidt angir retten til kollektive kamp-
skridt. I dansk kollektiv arbejdsret er udgangspunktet, at der er akti-
onsfrihed over for en arbejdsgiver, som det konfliktsegende forbund
ikke har overenskomst med, selv om arbejdsgiveren matte have over-
enskomst med nogle andre.’® Det gzlder bide i forhold til danske og
udenlandske arbejdsgivere og er siledes ikke 1 strid med EU-retlige
forbud mod nationalitetsdiskrimination.

Direktivet begrznser ikke denne strejkeret over for fremmede entre-
prenerer, som danske forbund ikke er overenskomstbundne i forhold til.
Strejkefriheden og dens begrensninger i disse situationer kan illustreres
med Vestkraft-sagen fra for genforeningen af de to Tysklande. En tysk
entreprener, der bl.a. benyttede osttysk arbejdskraft aflonnet efter en
opsttysk overenskomst med et vasentligt lavere lonniveau end det danske,
udferte arbejde 1 Danmark. Danske arbejdstagere, der var overens-
komstbundne over for deres danske arbejdsgivere, nedlagde spontant ar-
bejdet 1 forhold til disse. Dette er klart overenskomststridigt. Det, der
ville have varet den lovlige konfliktmulighed, ville vare at varsle hoved-
konflikt over for den tyske arbejdsgiver. I forhold til denne var der ikke
fredspligt, da de konfliktsegende forbund ikke var part i dennes tyske
overenskomst. Derefter kunne der etableres sympatikonflikter over for
den tyske entrepreners danske samhandelspartnere. Fredspligten over
for disse viger efter dansk ret for friheden til at iverksatte sympatikon-
flikt. Det tager siledes et stykke tid, inden udenlandske entreprenerer
kan konfliktes pd plads i forhold til de danske overenskomster. Kollekti-
ve kampskridt er derfor nzppe en effektiv lesning i forhold til kortvarige
grenseoverskridende entrepriser. Her giver udstationeringsdirektivet en
bedre beskyttelse, idet det gzlder fra forste udstationeringsdag.

8. Verneting og anerkendelse og fuldbyrdelse af domme

Artikel 6 i direktivet bestemmer, at der for at gere retten til de 1 artikel
3 sikrede arbejds- og ansattelsesvilkar gzldende kan anlazgges retssag i
den medlemsstat, pa hvis omréade arbejdstageren er eller har varet ud-
stationeret, uden at dette 1 givet fald berorer adgangen til at anlegge
retssag 1 en anden stat i overensstemmelse med de internationale kon-
ventioner om retternes kompetence.

30. Se nermere i den arbejdsretlige litteratur, fx Nielsen, Ruth: Lzrebog i arbejdsret,
Kbhvn 1996
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8.1. Borgerlige sager
Den vigtigste af de internationale konventioner om vameting mv. er
Bruxelleskonventionen fra 1968 (Domskonventionen) om retternes
kompetence og om anerkendelse og fuldbyrdelse af retsafgerelser i
borgerlige sager. Der er udarbejdet en protokol fra 1971, der giver EF-
domstolen kompetence til at fortolke konventionen. I 1988 blev der
indg3et en konvention (Luganokonventionen)’' mellem EF og EFTA-
landene om retternes kompetence og om anerkendelse og fuldbyrdelse
af retsafgorelser. Denne konvention indeholder en eksplicit regel om
kontraktvarneting i sager om individuelle arbejdsaftaler.’? Ved zndrin-
gen af Bruxelleskonventionen i 1989 i forbindelse med Spaniens og
Portugals medlemskab af EF (San Sebastiankonventionen) blev Luga-
nokonventionens formulering af kontraktvzretinget med en 2ndring,
der folger af EF-domstolens fortolkning af domskonventionen, indsat i
Bruxelleskonventionen, se nermere nedenfor om varneting.

Den internationale kompetence 1 arbejdsretlige sager ligger efter
domskonventionen hos:

— retterne i den stat, hvor sagsegte, 1 individualarbejdsretlige sager typisk
arbejdsgiveren, har bopzl (art. 2) eller hjemsted (art. 53)

— retten pa det sted, hvor forpligtelsen er opfyldt eller skal opfyldes (art. 5
nr. 1). Det er som hovedregel retterne i det land, hvor arbejdsstedet er be-
liggende,

- den ret, hvis kompetence er aftalt udtrykkeligt eller stiltiende (art. 17 og
art. 18).

11988 blev der indgiet en konvention (Luganokonventionen)** mellem
EF og EFTA-landene om retternes kompetence og om anerkendelse og
fuldbyrdelse af retsafgerelser.”> Denne konvention indeholder en eks-

31. 88/592/EQF, EFT 1988 L 319.

32. Se for en sammenligning af Bruxelles- og Luganokonventionerne Lando, Ole:
Comparative Aspects of the Jurisdiction Rules of the Brussels and Lugano Con-
ventions, i Mary Robinson and Jantien Findlater (eds): Creating a European Econo-
mic Space: Legal Aspects of EC-EFTA Relations, Dublin 1990.

33. 89/535/EQF, EFT 1989 L 285.

34. 88/592/EQF, EFT 1988 L 319.

35. Se om denne Moller, Gustaf: Luganokonventionen, “Fri rorlighet fér domar”,
Europeisk ritt i utveckling. Festskrift utgiven i anledning av Juristklubben CO-
DEX’ 50-irs jubileum, s. 134, Helsinki 1990, Palsson, Lennart: Luganokonventio-
nen, Svensk Juristtidning 1990 s. 441 og rapporten om Luganokonventionen af Je-
nard og Moller i EFT C 189.
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plicit regel om kontraktverneting i sager om individuelle arbejdsaftaler
samt en regel, der begrznser friheden til at indg3 vametingsaftaler i an-
settelseskontrakter.”®

Ved zndringen af Bruxelleskonventionen i 1989* i forbindelse med
Spaniens og Portugals medlemskab af EU ved San Sebastiankonventio-
nen blev Luganokonventionens formulering af kontraktveretinget
som fortolket af EF-domstolen indsat 1 Bruxelleskonventionen, hvis
art. 5 nr. 1 herefter lyder siledes:

“1.1sager om kontraktforhold, ved retten pi det sted, hvor den pigzldende
forpligtelse er opfyldt eller skal opfyldes; i sager vedrerende individuelle ar-
bejdskontrakter, er dette sted der, hvor arbejdstageren szdvanligvis udferer
sit arbejde; hvis arbejdstageren ikke szdvanligvis udferer sit arbejde i et be-
stemt land, kan arbejdsgiveren ligeledes sagsoges ved retten pd det sted ,
hvor den virksomhed, som har antaget arbejdstageren, er eller var beliggen-

de »

Ved zndringen af domskonventionen 1 1989 i forbindelse med Spani-
ens og Portugals tiltreden (San-Sebastiankonventionen) indsattes som
sidste afsnit i art. 17 i domskonventionen felgende:

“I sager om individuelle arbejdskontrakter er en aftale om retternes kompe-
tence kun gyldig, sifremt den er indgaet, efter at tvisten er opstiet, eller ar-
bejdstageren paberaber sig den med henblik pi at anlzgge sag ved en anden
ret end retterne pé det sted, hvor sagsegte har bopel, eller de i art. 5, nr. 1
nzvnte retter.”

I Rutten-sagen’® tog EF-Domstolen stilling til prajudicielle spargsmal
om fortolkningen af Bruxelleskonventionens artikel 5, nr. 1, vedreren-
de en arbejdskontrakt, hvor arbejdstageren som led i tjenesten foretog
rejser til forskellige lande inden for EU og til USA. Den forelzggende
ret anmodede om fortolkning af udtrykket det “sted ... hvor arbejdsta-
geren szdvanligvis udferer sit arbejde” i konventionens artikel 5, nr. 1,

36. Se for en sammenligning af Bruxelles- og Luganokonventionerne Lando, Ole:
Comparative Aspects of the Jurisdiction Rules of the Brussels and Lugano Con-
ventions, i Mary Robinson and Jantien Findlater (eds): Creating a European Econo-
mic Space: Legal Aspects of EC-EFTA Relations, Dublin 1990.

37. 89/535/EQF, EFT 1989 L 285.

38. Sag C-383/95, Petrus Wilhelmus Rutten mod Cross Medical Ltd, dom af 9.1.1997,
endnu ikke i Samlingen.
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anden sztning, for sa vidt angir tilfzlde, hvor en arbejdskontrake op-
fyldes 1 mere end én kontraherende stat. Det hedder i domskonklusio-
nen:

“Artikel 5, nr. 1, 1 konventionen af 27. september 1968 om retternes kom-
petence og om fuldbyrdelse af retsafgerelser 1 borgerlige sager, herunder
handelssager, som zndret ved konventionen af 26. maj 1989 om Kongeriget
Spaniens og Den Portugisiske Republiks tiltrzdelse, skal fortolkes siledes,
at det sted, hvor arbejdstageren sedvanligvis udferer sit arbejde, for det til-
felde at arbejdstageren til opfyldelse af en arbejdskontrake udferer sit arbej-
de 1 mere end én kontraherende stat, 1 bestemmelsens forstand er det sted,
hvor arbejdstageren har etableret det faktiske midtpunkt for sin erhvervs-
udevelse. Med henblik pi den konkrete fastleggelse af dette sted skal der ta-
ges hensyn til den omstzndighed, at arbejdstageren har sterstedelen af sin
arbejdstid i en af de kontraherende stater, hvor han har et kontor, hvorfra
han tilrettelegger sin virksomhed for arbejdsgiveren, og hvortil han vender
tilbage efter hver forretningsrejse i udlandet.”

Varnetingsreglen 1 udstationeringsdirektivets art. 6 supplerer Bru-
xelleskonventionens art. 5 ved at give arbejdstageren og dennes orga-
nistion ret til at anlegge sag pa udstationeringsstedet.

Regler om anerkendelse og fuldbyrdelse af retsafgerelser findes 1
Bruxelleskonventionens afsnit III. Disse regler gzlder uathengigt af,
om konventionen har dannet grundlag for vernetinget. Domsafgerel-
ser truffet af domstole, hvis kompetence er begrundet i varnetingsreg-
len 1 udstationeringsdirektivets art. 6, skal siledes ogsé anerkendes og
kan fuldbyrdes efter Bruxelleskonventionen. Det er dog en forudsat-
ning, at sagen efter sin art falder inden for konventionens saglige omra-
de. Bruxelleskonventionen handler kun om borgerlige sager, hvilket
der vil vare tale om i tvister om udstationering mellem den enkelte ar-
bejdstager og dennes arbejdsgiver eller mellem de kollektive parter.

8.2. Straffesager
En del af de arbejdsvilkir, udstationeringsdirektivet vedrerer, fx anga-
ende arbejdsmilje, ferie og ligebehandling, er strafsanktionerede i en
rzkke lande, bl.a. Danmark. I sidanne sager gzlder national procesret
suppleret med relevante EU-regler, herunder navnlig forbudet mod na-
tionalitetsdiskrimination i1 EF-Traktatens art. 6, 48, 52 og 59.

Eckehard Pastoors m fl mod Belgien,’® angik en retssag mellem pa
den ene side en tjenesteyder Trans-Cap GmbH, der var et landevejs-
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transportselskab med hjemsted 1 Tyskland, og en af dets chaufferer
Eckehard Pastoors, der havde bopzl 1 Tyskland, og pé den anden side
den belgiske stat. Sagen vedrerte spergsmilet om lovligheden af en
pligt efter belgisk ret for personer, som ikke var bosat i Belgien, til at
betale et pengebeleb (15.000 belgiske francs) som sikkerhed for bede
og sagsomkostninger ved overtrzdelse af strafsanktionerede regler i en
EF-forordning inden for vejtransportomridet,*® hvis de enskede en
provelse af straffesagen ved domstolene og ikke blot accepterede at be-
tale en bede pi stedet (10.000 francs). Personer med bopzl i Belgien,
der ikke ville acceptere en bade pa stedet, skulle ingenting betale, med-
mindre de blev demt ved domstolene. EF-Domstolen konstaterede
indledningsvis, bl.a. under henvisning til, at Bruxelleskonventionen
kun handler om borgerlige sager, at der er en reel risiko for, at det er
umuligt eller 1 det mindste betydeligt vanskeligere og forbundet med
storre omkostninger at fuldbyrde en dom, hvorved en person uden bo-
pzl i Belgien var blevet domfzldt. Denne situation begrunder folgelig
objektivt en forskel i behandlingen af mulige lovovertredere med og
uden bopzl i Belgien. I den konkrete sag blev forskellen imidlertid an-
set for at vare for stor. De nationale bestemmelser, der var tale om 1 ho-
vedsagen, stred derfor mod proportionalitetsprincippet og var forbudt
ifelge EF-Traktatens artikel 6.

9. Konklusion

Direktivet om udstationering af arbejdstagere som led i udveksling af
tjenesteydelser indferer sammenlignet med Romkonventionen en ny
og klar regel om lovvalget 1 anszttelseskontrakter for udstationerede
arbejdstagere 1 forbindelse med grznseoverskridende levering af tjene-
steydelser, idet udstationeringsstedets lov som hovedregel skal anven-
des fra forste udstationeringsdag. I og med at der er tale om et direktiv,
herer fortolkningen heraf, til forskel fra hvad der tilfzldet med Rom-
konventionen, efter EF-Traktatens art. 177 under EF-Domstolen.

I forhold til traditionel dansk, kollektiv arbejdsret er direktivet be-
markelsesvaerdigt ved — omend pa et begrznset omrade, nemlig vedre-
rende byggeaktiviteter — at gare kollektive overenskomster almenfor-

39. Sag C-29/95, dom af 23.1.1997, endnu ikke i Samlingen.
40. Jf Radets forordning 3821/85/EQF om kontrolapparat inden for vejtransport.
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pligende, siledes at de binder alle arbejdsgivere pd omradet, uanset om
de er parter i overenskomsten eller ej.
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The Unruly Horse of the Brussels and
Lugano Conventions: The Forum
Solutionis

Professor Lennart Palsson, Lund University, Sweden

1.  The subject

Art. 5 (1) of the Brussels and Lugano Conventions (both of which will
here, for convenience, be referred to as “the Convention”, except
where it appears necessary to distinguish between them) makes provi-
sion for a forum solutionis in contractual disputes. According to that
provision:

“A person domiciled in a Contracting State may, in another Con-
tracting State, be sued: (1) in matters relating to a contract, in the courts
for the place of performance of the obligation in question; in matters
relating to individual contracts of employment, this place is that where
the employee habitually carries out his work, or if the employee does
not habitually carry out his work in any one country, this place shall be
the place of business through which he was engaged”.

This paper will only be concerned with the first sentence of the pro-
vision, dealing with contracts in general. The special rules regarding
contracts of employment will accordingly be left out of consideration,
except in so far as cases and materials bearing on those rules are also of
interest for the interpretation of the first sentence.

It is a well-known fact that art. 5 (1) plays a major part in the
case-law, both of the European Court and of national courts in the
Contracting States, relating to the Convention. At the same time it is
probably the most controversial and intractable provision of the whole
Convention. It seems capable of producing an almost endless row of
new problems. In addition, solutions to old problems concerning the
provision, which one might have thought to be well settled, tend to be
called into question afresh.

Ole Lando, to whom this contribution is dedicated, was a pioneer in
Scandinavia in adverting to these questions' and was the first person to
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arouse my own interest in the Convention. Through the years his com-
ments on various aspects of the Convention have been a great source of
inspiration, not least because of their sound lack of veneration for au-
thorities and “orthodox” views.

For obvious reasons it is not possible here to go into all problems
raised by art. 5 (1). Emphasis will to some extent be placed on ques-
tions which have so far been relatively little adverted to. It is also pro-
posed to subject the prevailing interpretation and application of the
provision to a critical examination and to make some suggestions for
reform or re-interpretation. — The special provisions in Protocol no. 1
concerning the application of art. 5 (1) in Luxembourg and, as regards
the Lugano Convention, the recognition in Switzerland of judgments
based on that provision will not be considered at all.

2. Rationale of Article 5 (1) and Relevant Canons of
Interpretation

The general principle of jurisdiction, enshrined in art. 2 (1) of the Con-
vention, is that a person domiciled in a Contracting State must be sued
in the courts of that State. By way of exception to this principle, provi-
sion is made for cases, which are exhaustively listed in Sections 2 to 6
of Title II of the Convention, in which a defendant domiciled in a Con-
tracting State may or must be sued before the courts of another Con-
tracting State. Art. 5 (together with arts. 6 and 6A) forms part of Sec-
tion 2, entitled “Special jurisdiction”, of Title II. The effect of the rules
of special jurisdiction is, in the situations specified by them, to give the
plaintiff an option permitting him to sue the defendant before the
courts of a State other than the one in which the latter is domiciled.
According to the Jenard Report, the adoption of the rules of special
jurisdiction was justified “by the fact that there must be a close con-
necting factor between the dispute and the court with jurisdiction to
resolve it”.2 In the same vein the European Court has stated that the
choice available to the plaintiff under art. 5 (1) was introduced “in view
of the existence in certain well-defined cases of a particularly close rela-

1. Lando, Syv afgerelser om fortolkningen af EF-konventionen om retternes kompe-
tence og om fuldbyrelse af domme, Nordisk Tidsskrift for International Ret 1977,
77-92, especially at 80-86.

2. Jenard Report, O.]. 1979 C 59/1, at 22.
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tionship between a dispute and the court which may be most conven-
iently called upon to take cognizance of the matter”.? Similar language
has been used in subsequent cases involving the interpretation of art. 5
(1), sometimes with the addition that the relevant connecting factors
were chosen “with a view to the efficacious conduct of the proceed-
ings”.* Statements such as these point to the conclusion that the forum
solutionis is considered to be the court which because of its proximity
to the evidence (“Beweisnihe”) to be adduced in contractual disputes is
in a particularly favourable position to decide such disputes.

Another aim often said to be pursued by art. 5 (1) is to achieve a fair
allocation, as between the plaintiff and the defendant, of the advantages
and risks with regard to jurisdiction.> According to this view the provi-
sion is dictated by a party interest and serves as a counterweight to art.
2. It should be noted in this connection that the result of applying art. 5
(1) 1s almost invariably to confer jurisdiction on the courts of the plain-
tiff’s domicile.

Whatever the true rationale of the provision may be, it is a fact that
art. 5 constitutes a derogation from the basic rule in art. 2. It has usual-
ly been inferred that the provision must be interpreted restrictively, or
in such a way as not to go beyond the situations envisaged by the Con-
vention. Statements to this effect have repeatedly been made by the
European Court.® Nevertheless, some criticism has been voiced in re-
spect of this canon of interpretation.”

Another consideration, related to that of restrictive interpretation, is
that the Convention is generally hostile towards the attribution of ju-
risdiction to the courts of the plaintiff’s domicile, which are regarded as
exorbitant fora. According to the Jenard Report, this was one of the
reasons why the authors of the Convention, whilst accepting the fo-
rum solutionis, rejected the idea of introducing a forum loci contrac-

3. Tessiliv. Dunlop [1976] E.C.R. 1473, para. 13.

4. See, e.g., Peters v. ZNAV [1983] E.C.R. 987, para. 11; Shenavai v. Kreischer [1987]
E.C.R. 239, para. 6; Custom Made Commercial v. Stawa [1994] E.C.R. 1-2913, para.
12.

5. See, e.g., Geimer and Schiitze, Internationale Urteilsanerkennung 1/1 (1983)
551-555; Lando, in Crvil Jurisdiction and Judgments in Europe, ed. Court of Justice
of the European Communities (1992), 26, at 26-27; Spellenberg, IPRax 1981, 75, at
76-77.

6. E.g., in Kalfelis v. Schroder [1988] E.C.R. 5565, para. 19; Six Constructions v. Hum-
bert [1989] E.C.R. 341, para. 18; Handte v. TMCS [1992]) E.C.R. [-3967, para. 14.

7. See, e.g., Huet, in Civil Jurisdiction and Judgments in Europe (supra, note 5) 63-71;
Kropholler, Europdisches Zivilprozessrecht (5th ed. 1996) 90.
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tus; for there was “concern that acceptance of the jurisdiction of the
courts for the place where the obligation arose might sanction, by indi-
rect means, the jurisdiction of the forum of the plaintiff”.? In the Con-
vention itself a very clear expression of this antipathy is to be seen in
the enumeration of “blacklisted” national fora in art. 3, para. 2. In the
same spirit the European Court has ruled that the underlying idea of
the Convention is to limit the number of cases in which a person may
be sued in the courts of the plaintiff’s domicile.” Other decisions point
out similarly that jurisdictional rules, such as that contained in art. 14,
which exceptionally allow the plaintiff to bring suit in the forum of his
own domicile, cannot give rise to an interpretation going beyond the
cases envisaged by the Convention.!®

Yet another point of view which has consistently been emphasised
by the European Court in relation, inter alia, to art. 5 (1) is the need to
avoid, as far as possible, the multiplication of the bases of jurisdiction
in relation to one and the same legal relationship.!! This has been of
importance not least with regard to the interpretation of the concept of
“the obligation in question” in art. 5 (1). A related consideration ad-
duced by the Court is that jurisdictional rules derogating from the
principle laid down in art. 2 should be interpreted in such a way as to
enable the plaintiff easily to identify the court before which he may
bring an action and the defendant reasonably to foresee the court be-
fore which he may be sued."?

In light of the general ideas outlined above it is now proposed to
deal with each of the main problems surrounding the interpretation of
art. 5 (1).

3. Matters relating to a contract

3.1. General
Art. 5 (1) being limited to matters relating to a contract, the first ques-
tion to be asked is what disputes come within that concept. Since the

8. Jenard Report (supra, note 2), at 23.

9. See, e.g., Six Constructions v. Humbert [1989] E.C.R. 341, paras. 13-14; Dumez
France v. Hessische Landesbank [1990] E.C.R. I-49, para. 16.

10. Shearson Lehman Hutton v. TVB [1993] E.C.R. I-139, paras. 16-17.

11. See, e.g., De Bloos v. Bouyer [1976] E.C.R. 1497, para. 9; Shenavai v. Kreischer
[1987] E.C.R. 239, para. 8; Mulox v. Geels [1993] E.C.R. I-4075, paras. 11 and 21.

12. Handte v. TMCS [1992) E.C.R. I-3967, para. 18; Mulox v. Geels, ibid.
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judgment of the European Court in Peters v. ZNAV?? it has been clear
that this is an independent concept, which must be interpreted autono-
mously, by reference chiefly to the system and objectives of the Con-
vention, in order to ensure as far as possible the equality and uniformi-
ty of the rights and obligations arising out of the Convention for the
Contracting States and the persons concemed.

What, then, is the meaning of the concept according to an autono-
mous interpretation? On this point the decisions so far given by the
European Court provide only limited guidance.

In the Peters case the Court stated that membership of an associa-
tion creates between the members close links of the same kind as those
which are created between the parties to a contract. It was consequent-
ly held that obligations to pay money which have their basis in the re-
lationship existing between an association and its members by virtue of
membership are “matters relating to a contract” within the meaning of
art. 5 (1), and also that it makes no difference in that regard whether the
obligations in question arise simply from the act of becoming a mem-
ber or from that act in conjunction with one or more decisions made
by the organs of the association. — Whilst this conclusion appears to be
unobjectionable, it seems to have been reached by placing a rather
broad interpretation on the concept in question and scarcely to be con-
sistent with the idea of interpreting art. 5 (1) restrictively.

The next case in point is Arcado v. Haviland,'* which concerned an
action by an agent seeking compensation for wrongful repudiation of a
commercial agency agreement and payment of the balance of commis-
sion due under that agreement. The European Court, rejecting the de-
fendant’s submission that the claim for compensation was based on a
quasi-delict — which would be referable to art. 5 (3) rather than art. 5
(1) - again held that these were proceedings in matters relating to a
contract.

The opposite conclusion was reached in a case involving a chain of
contracts, Handte v. TMCS:"* A German company (S) had manufac-
tured and sold mechanical equipment to a French company (B 1),
which in turn resold it to another French company (B 2). B 2 sued both
S and B 1 before a French court claiming compensation for damage in-
curred by reason of the fact that the equipment was defective and un-

13. [1983] E.C.R 987.
14. [1988] E.C.R. 1539.
15. [1992] E.C.R. 1-3967.
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suitable for its intended purpose. Was the action, in so far as it was di-
rected against S, to be treated as contractual so as to found jurisdiction
under art. 5 (1)? Although French law apparently regards such pro-
ceedings as contractual, the European Court found that the phrase
“matters relating to a contract”, as used in art. 5 (1), is not be under-
stood as covering a situation in which there is no obligation freely as-
sumed by one party towards another. It followed that art. 5 (1) does
not apply to an action between a sub-buyer of goods and the manufac-
turer, who is not the seller (to the sub-buyer), relating to defects in
those goods or to their unsuitability for their intended purpose.

There are of course many other cases in which doubts may be enter-
tained as to whether a claim is in a “matter relating to a contract”. Such
doubts can only be dispelled gradually, as new issues are referred to
and decided by the European Court.

3.2. Contract claimed to be invalid

Special problems are bound to arise in cases where the contract relied
upon in support of jurisdiction under art. 5 (1) is claimed to be invalid
or non-existent. In Effer v. Kantner'® the European Court held that the
plaintiff may invoke the jurisdiction of the courts of the place of per-
formance in accordance with art. 5 (1) even when the existence of the
contract on which the claim is based is in dispute between the parties.!”

In reaching this conclusion Court stated that:

“...the national court’s jurisdiction to determine questions relating to a
contract includes the power to consider the existence of the constituent
parts of the contract itself, since that is indispensable in order to enable the
national court in which proceedings are brought to examine whether it has
jurisdiction under the Convention. If that were not the case, Article 5 (1)
of the Convention would be in danger of being deprived of its legal effect,
since it would be accepted that, in order to defeat the rule contained in that
provision it is sufficient for one of the parties to claim that the contract
does not exist. On the contrary, respect for the aims and spirit of the Con-

16. [1982] E.C.R. 825. For national decisions to the same effect see, e.g., Germany:
OLG Hamm 3 Oct. 1979, IPRspr. 1979 no. 168; Sweden: Svea hovritt 30 Sept. 1994,
ND 1994, 22: Switzerland: BG 21 Feb. 1996, BGE 122 III 249.

17. For an earlier case of interest see Sanders v. Van der Putte [1977] E.C.R. 2383, which
involved the interpretation of art. 16 (1) and where jurisdiction under that provision
was said, obiter, not to be affected by the fact that the defendant contested the exist-
ence of the agreement (a lease) forming the subject of the action.
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vention demands that that provision should be construed as meaning that
the court called upon to decide a dispute arising out of a contract may ex-
amine, of its own motion even, the essential preconditions for its jurisdic-
tion, having regard to conclusive and relevant evidence adduced by the
party concerned, establishing the existence or the inexistence of the con-

tract.”

It is not so easy, to say the least, to interpret or to evaluate the state-
ments made in this passage. One can readily understand and accept
that, in order to oust the jurisdiction provided by art. 5 (1), it cannot be
sufficient for the defendant to deny the existence of a valid contract. To
that extent the ruling of the Court appears to be almost self-evident.
But what is the position if the defendant manages to raise serious
doubts as to the existence or validity of the contract, or even to prove
that there was no contract? Or, to put the question in another way,
must the existence and the validity of the contract be conclusively es-
tablished before jurisdiction can be founded on art. 5 (1)? The wording
of the passage in the judgment quoted above may suggest the interpre-
tation that the latter question is to be answered in the affirmative, espe-
cially where it is said that the court may have regard to conclusive and
relevant evidence adduced by the party concerned, establishing the ex-
istence or the inexistence of the contract.

Admittedly, there is in general nothing abnormal in requiring the
plaintiff to prove the facts necessary for the exercise of jurisdiction. On
the contrary, it is believed, this is the main rule with regard to such
facts. If, for instance, the plaintiff claims that the court seised has juris-
diction by virtue of a prorogation agreement, or an agreement on the
place of performance of a contract, he will surely have to prove the ex-
istence of that agreement in order for the court to be able to assume ju-
risdiction on this ground.

Nevertheless, it is submitted that such a requirement would be ex-
cessive in the case of art. 5 (1). The reason is that the existence and va-
lidity of the contract are what in German-speaking countries is re-
ferred to as “doppelrelevante Tatsachen”, i.e. facts which are relevant
both for the purpose of founding jurisdiction and for the purpose of
adjudicating upon the substantive merits of the claim. As the European
Court itself has said on another occasion, respect for the purpose and
spirit of the Convention requires an interpretation of art. 5 which ena-
bles the national court to rule on its own jurisdiction without being
compelled to consider the substance of the case.!® As regards facts
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which are relevant for both purposes this can only be achieved if those
facts are not required to be definitively established already at the stage
of deciding whether there is jurisdiction. In principle, therefore, it is
submitted that it should be sufficient for jurisdiction to be exercised
under art. 5 (1) that the plaintiff asserts the existence of facts which, if
found to be true, would give rise to a claim sounding in contract.!” Al-
ternatively, the plaintiff should perhaps be required to adduce prima
facie proof of the existence of a valid contract.”® In any event the sub-
stantive claim should not be allowed to be fully litigated at this stage,
and the defendant should consequently not be entitled to challenge the
court’s jurisdiction by adducing evidence to justify his assertion that
there was no valid contract.

The consequences of requiring the existence and the validity of the
contract to be definitively established in order for jurisdiction to be as-
sumed under art. 5 (1) would be quite unsatisfactory. This is especially
so if the defendant should succeed in convincing the court that no valid
contract has come into existence. For the court would then have to de-
clare that it lacks jurisdiction under art. 5 (1), and the defendant would
be unable to obtain a judgment on the merits, defeating the plaintiff’s
action and recognisable in all other Contracting States. The defendant
would therefore run the risk that the same action could be brought
against him afresh in the courts of the State of his domicile.

If by any chance the European Court should share the view pro-
pounded here, it is certainly desirable that the Court should express it-
self in much more unambiguous terms than it did in Effer. What, exact-
ly, that decision stands for is far from clear and has been the subject of
much controversy among writers. One must therefore hope that the
Court will soon get an opportunity to clarify its position.

A related problem is whether art. 5 (1) can be invoked in cases where
the plaintiff seeks a declaration that a contract is invalid or non-exist-

18. Peters v. ZNAV [1983] E.C.R. 987, para. 17.

19. See the national cases cited supra, note 16 and, e.g., Gottwald, IPRax 1983, 13-16;
Schlosser, ExGVU (1996) 122; Stoll, IPRax 1983, 52, at 53. A different view is taken
by French writers: Gaudemet-Tallon, Les Conventions de Bruxelles et de Lugano
(2nd ed. 1996) 111; Gothot and Holleaux, La Convention de Bruxelles du 27 Sep-
tembre 1968 (1985) 30-31; Huet, Clunet 1982, 473—479. See also Kaye, Civil Juris-
diction and Enforcement of Foreign Judgments (1987) 494-501.

20. Cf. the observations submitted by the United Kingdom in Effer, according to which
the claim must relate to an obligation derived from a relationship prima facie of a
contractual nature and be brought bona fide by the plaintiff. The Court cited the
test so proposed in its judgment, though without either endorsing or rejecting it.
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ent. At first sight it may seem that such a plaintiff “stumbles over him-
self”: he asserts that there is no valid contract and, in consequence, no
contractual obligations between the parties, whilst at the same time re-
lying on the existence of such an obligation in support of the court’s ju-
risdiction.

Such logic, however, is not necessarily decisive. There are in fact
some considerations militating either way. Opinion among writers is
divided.”! The problem has so far not been directly considered by the
European Court.

There are, however, some national court decisions bearing on the
question. In one English case, Trade Indemnity v. Forsikringsaktie-
bolaget Njord,?? some English reinsurers brought an action against a
Swedish insurance company seeking to avoid two contracts of reinsur-
ance. The court found that this claim fell within the words “in matters
relating to a contract” in art. 5 (1) (although the attempt to establish
English jurisdiction failed for other reasons, see infra, section 4.1). In
another English case, Boss Group v. Boss France,? it was similarly
held to be permissible for the plaintiffs to rely on art. 5 (1), even
though they denied the existence of the contract in question but where
the defendants were asserting the contrary. The French Court of Cas-
sation has likewise held that a claim to avoid a contract falls within the
scope of art. 5 (1).2*

The position adopted in these cases seems to be in line with the deci-
sion of the European Court in Effer. Since it was held there that a dis-
pute may concern “matters relating to a contract” even if the defendant
contests the existence of the contract on which the claim is based, the
same ought reasonably to hold true if it is the plaintiff who denies the
existence or the validity of the contract. For it would be little satisfac-
tory if the jurisdiction of the court were to depend on the question
whether the proceedings were initiated by the party seeking to enforce
the contract or by the party asserting its non-existence or invalidity.

Exceptionally, however, it may be clear from the outset that there
never was any contract at all. In such cases it seems impossible to say
that the dispute concerns “matters relating to a contract”.

21. For the view that such cases are covered by art. 5 (1) see, e.g., Gaudemet-Tallon (su-
pra, note 19) 112; Kropholler (supra, note 7) 98. For critical views see, e.g., Gothot
and Holleaux (supra, note 19) 31-32; Kaye (supra, note 19) 496.

22. [1995] 1 All E.R. 796, at 816817 (Q.B.).

23. [1996] LL.Pr. 544 (C.A.).

24. Cass.civ. 25 Jan. 1983, Rev.crit.d.i.p. 1983, 516, note Gaudemet-Tallon.
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4.  The relevant obligation

4.1. The notion of obligation

The notion of obligation used in art. 5 (1) obviously covers such obli-
gations as arise with and are based on a contract. But does it extend, or
should it be extended, to include pre-contractual duties, i.e. obligations
arising before contract or in relation to its formation, such as the duty
to avoid misrepresentations or non-disclosures in the making of a con-
tract (in Continental and Scandinavian parlance, culpa in contrahen-
do)?

A negative answer to this question is suggested by the language used
by the European Court in several cases involving the interpretation of
art. 5 (1). In those cases the Court invariably speaks of “contractual ob-
ligations”, “the obligation which arises under the contract,” etc?
Whilst phrases such as these may seem to exclude pre-contractual obli-
gations from the scope of the provision, the basis they afford for any
conclusion is tenuous, since the present question was not at issue in
any case decided by the European Court.

The question did arise for decision, however, in the aforementioned
English case of Trade Indemnity v. Forsikringsaktiebolaget Njord.? In
that case, it will be recalled, the plaintiffs sought to avoid some reinsur-
ance contracts. The ground was that the defendant, when negotiating
those contracts, had failed to make a fair presentation of the risk and to
disclose all material matters. Since the place of performance for that
obligation was London, where the contracts had been made, the plain-
tiffs argued that the English court had jurisdiction by virtue of art. 5
(1). The court, however, held that such a pre-contractual duty was not
an obligation within the meaning of art. 5 (1) and that the plaintiffs had
therefore failed to bring themselves within that provision.

There are at least two considerations tending to support this view,
both of which were invoked by the English court. In the first place, art.
5 (1) sanctions the jurisdiction of the courts for the place where con-
tracts are to be performed, as distinct from the courts for the place
where contracts are made. Since pre-contractual duties must in princi-
ple be performed at the place of contracting, to accept such a duty as an
obligation which founds jurisdiction at the place of performance

25. See, e.g., De Bloos v. Bouyer [1976] E.C.R. 1497, paras. 11 and 14; Shenavai v. Kre-
ischer [1987] E.C.R. 239, para. 18.
26. [1995] 1 AIl E.R. 796, at 817-820 (Q.B.).
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would in reality amount to recognising the jurisdiction of the courts
for the place where the obligation arose and thus run counter to the
policy of the Convention. Secondly, art. 5 (1) provides an exceptional
jurisdiction and should not be given an interpretation which is wider
than necessary. Pre-contractual obligations should therefore be held to
fall outside its scope.

4.2. Which is the obligation “in question”?

Most contracts involve two or more mutual obligations which must of-
ten be performed at different places. There may therefore be a multi-
plicity of places of performance in respect of one and the same contract
and, in consequence, a multiplicity of fora solutionis, all of which are
in principle courts of competent jurisdiction. In each individual case,
however, jurisdiction is only vested in the court for the place of per-
formance of “the obligation in question”.

This wording — as well as its counterpart in the French language ver-
sion (as amended in 1978) which, in clearer terms, speaks of “I’obliga-
tion qui sert de base i la demande” — goes back to the judgment of the
European Court in de Bloos v. Bouyer.?” That case was concerned with
a contract whereby a French supplier (Bouyer) had granted a Belgian
distributor (de Bloos) an exclusive sales concession. Complaining that
Bouyer had unilaterally repudiated the contract without notice by sup-
plying goods to another distributor, de Bloos brought proceedings
against Bouyer before a Belgian court seeking the dissolution of the
contract on the ground of the grantor’s wrongful conduct and the pay-
ment of damages, inter alia, for loss of goodwill. The Belgian cournt
sought a ruling from the European Court on a number of questions as
to the relevant obligation within the meaning of art. 5 (1).

In response to this request the Court stressed the need to interpret
the Convention in such a way as to avoid, as far as possible, creating a
situation in which a number of courts have jurisdiction over the same
contract. Because of this, art. 5 (1) could not be interpreted as referring
to any obligation whatsoever arising under the contract in question.
On the contrary, the Court said, the obligation referred to was “the
contractual obligation forming the basis of the legal proceedings”, or
“that which corresponds to the contractual right on which the plain-
tiff’s action is based”. In other words, there is in each case a relevant
obligation, which is the only one to be taken into account, namely the

27. [1976] E.C.R. 1497.
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obligation the non-performance or the faulty performance of which
the plaintiff relies upon to support his claim.

The Court went on to rule:

“In disputes concerning the consequences of the infringement by
the grantor of a contract conferring an exclusive concession, such as
the payment of damages or the dissolution of the contract, the obliga-
tion to which reference must be made for the purposes of applying Ar-
ticle 5 (1) of the Convention is that which the contract imposes on the
grantor and the non-performance of which is relied upon by the grant-
ee in support of the application for damages or for the dissolution of
the contract. — In the case of actions for the payment of compensation
by way of damages, it is for the national court to ascertain whether, un-
der the law applicable to the contract, an independent contractual obli-
gation or an obligation replacing the unperformed contractual obliga-
tion is involved.”

As is clear from this part of the judgment, a distinction must be
drawn between independent (or primary) obligations arising under the
contract and consequential (or secondary) obligations having the char-
acter of sanctions or remedies for non-performance or defective per-
formance of an independent obligation. It is only the independent obli-
gations that can and must be taken into account for the purposes of ap-
plying art. 5 (1).

It should be added that the Belgian court which had to decide the
case following the preliminary ruling given by the European Court
held that it had jurisdiction.”® Under a statutory provision of Belgian
law, which applied to the contract, a supplier who wished to terminate
a contract of exclusive distributorship had to give adequate notice or
pay appropriate compensation. That provision was interpreted as
meaning that the obligation to pay compensation did not constitute an
alternative in the event of adequate notice not being given, but only a
form of reparation. The non-performance of the obligation to give no-
tice was therefore the basis of the dispute. And that obligation was to
be performed in Belgium, so that the Belgian court was the proper fo-
rum under art. 5 (1). As regards the claim for damages for loss of good-
will see infra, section 4.3.

The approach adopted by the European Court in de Bloos has been
the subject of some criticism. In particular, it has been objected that

28. Cour d’appel, Mons, 3 May 1977, Digest of case-law relating to the European Com-
munities, D Series: Convention of 27 September 1968, I-5.1.1 - B 6.
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that approach fails to take account of the interdependence of the obli-
gations of the parties to a contract.”’ An example given by Lando is
that, in the case of a contract for the sale of goods, the seller and the
buyer disagree as to which of them bears the risk when the goods sold
have been lost. Such a dispute involves both the seller’s duty to deliver
the goods and the buyer’s duty to pay the price. The result of the de
Bloos approach, however, may be that the buyer’s duty will be treated
as the relevant obligation if the seller sues him for the price, whereas
the seller’s duty will be the relevant obligation if the buyer sues him
claiming delivery of the goods. This means that the identification of the
relevant obligation is fortuitous - it may, for instance, come to depend
on whether the buyer had already paid the price before the dispute
arose — and have nothing to do with the proximity of the court seised
to the relationship at issue.

To this objection others may be added. One is that the distinction
drawn in de Bloos between primary and secondary obligations may
give rise to difficulties and differences of opinion (as illustrated by that
case itself). Furthermore, the decision in de Bloos is not as simple and
clear as it may appear to be at first sight. In fact, national courts pur-
porting to follow it have often arrived at different conclusions as to the
relevant obligation. This is amply demonstrated by cases presenting es-
sentially the same features as de Bloos, namely cases in which a dealer
brings an action before the courts of his own country complaining
about the wrongful termination of the agency by his supplier®® In
these cases the obligation “in question” has been identified in a variety
of ways such as: the principal’s obligation to give notice of termination
of the agreement, his obligation to supply the dealer, or not to supply
anyone else within the territory agreed upon, or to continue the rela-
tionship until it is properly terminated, or his obligation to pay com-
mission, or his obligations under individual contracts concluded with-
in the context of the distributorship agreement, or even the dealer’s
obligation to provide representation (considered to be “the essential
obligation under the contract”).’!

An alternative approach to that adopted in de Bloos would be to
rely on the obligation which is characteristic of the contract in ques-

29. See Lando (supra, note 1) 85-86.

30. Many such cases are collected in Digest (supra, note 28), sub I-5.1.1 - B.

31. See, e.g., Rauscher, Verpflichtung und Erfiillungsort in Art. 5 Nv. 1 EUGVU unter
besonderer Beriicksichtigung des Vertragshindlervertrages (1984).
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tion.”? As is well known, the concept of “characteristic obligation” or
“characteristic performance” has found its way into the Rome Con-
vention of 1980 on the Law Applicable to Contractual Obligations. In
relation to jurisdiction under art. 5 (1) of the Brussels and Lugano
Conventions it would have the great virtue of providing a single rele-
vant obligation and, in consequence, one place of performance for each
contract. Apart from contracts of employment, however, this method
of determining the relevant obligation has not found favour with the
European Court. Rather, the rule laid down in de Bloos has subse-
quently been confirmed by the Court in Shenavai v. Kreischer’® and
Custom Made Commercial v. Stawa.>* The former case concerned pay-
ment for services provided, the latter payment for goods supplied.

Apparently, then, the law on this point may now be regarded as set-
tled. Possibly, though, there is still some room left for interpretation. It
may be appropriate at this stage to draw attention to a case decided by
a Danish Court of Appeal.*® In that case a Danish company (S) had
sold software to an English company (B). B alleged that the software
supplied was defective and required considerable adjustments in order
to become fit for its purpose. S brought an action in the court of its
own domicile against B claiming payment of the price. That obligation
was to be performed in Denmark. Accordingly, S argued that the court
had jurisdiction under art. 5 (1). The court, however, did not accept
this view: The point at issue was whether the software delivered con-
formed with the contract. If that was so, B’s obligation to pay was un-
disputed. In such circumstances the relevant obligation was identified
as S’s duty to deliver faultless software. Since that obligation was to be
performed in England, the Danish court could not found jurisdiction
on art. 5 (1).

According to this decision, the relevant obligation is that which is
genuinely controversial between the parties, regardless of whether it is
also the obligation whose performance is sought in the judicial pro-
ceedings. This view, which has also been defended by Danish writers,*®
has much to commend itself. One of its advantages is that the relevant
obligation will be the same, irrespective of which of the parties sues the

32. See Lando, in Creating a European Economic Space: Legal Aspects of EC-EFTA Re-
lations (1990) 117, at 120-125.

33. [1987) E.C.R. 239.

34. [1994] E.C.R. 1-2913.

35. Dstre Landsret 24 June 1993, UfR 1993, 802.

36. Philip, EU - IP (2nd ed. 1994) 47. In a similar vein: Lando (s#pra, note 5) 31-32.
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other, thus reducing or eliminating the scope left for chance. Further-
more, the risk of a multiplicity of courts being possessed of jurisdiction
under art. 5 (1) is considerably reduced, in particular because payment
obligations will largely be treated as irrelevant for the present purpose.
Indeed, in most cases in which the defendant contests a claim for pay-
ment the reason is presumably — as in the above Danish case — not that
that obligation in itself is in dispute, but that the goods or services pro-
vided allegedly do not conform with the contract. In all such cases the
obligation to deliver the goods or to provide the services in question
will alone be relevant for the purposes of applying art. 5 (1). Although
this view does not coincide with that based on the concept of charac-
teristic obligation, it would very often lead to the same results.

To all appearances this approach has not been adopted in opposition
to the relevant decisions of the European Court. On the contrary, it re-
sults from an interpretation of those decisions and purports to follow
them. In this respect, however, I must confess that I have strong
doubts. It seems to me to be very difficult to reconcile the “Danish”
position with that endorsed by the European Court.*” I should be
quite happy, however, if my doubts could be dispelled by the Court.
Indeed, the above solution is in my opinion superior to that adopted
(as I believe) by the European Court and harmonises better with the
policy pursued and the desiderata expressed in the case-law of that
Court.

4.3. Several relevant obligations

The approach adopted by the European Court affords no solution
where the dispute is concerned with a number of independent obliga-
tions arising under the same contract and forming the basis of the
plaintiff’s action. The decision of the Belgian court in the de Bloos case
may serve as an illustration. In that case, it will be recalled, the plaintiff
also claimed damages for loss of goodwill. Under the applicable Bel-
gian law this claim (as distinct from the claim for compensation for
failure to give notice of termination of the contract) was found to relate
to an independent contractual obligation, which had to be performed
at the defendant’s offices in France. In consequence, the Belgian court

37. Especially in view of the decision in Custom Made Commercial v. Stawa [1994]
E.C.R. I-2913, where the Court refused to accept the opinion submitted by Advo-
cate General Lenz, which was much to the same effect as the “Danish” view. See in-
fra, section 5.2.
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would not have jurisdiction under art. 5 (1). However, as this claim was
related to the others, in respect of which the court did have jurisdic-
tion, and in view of the provision on related actions in art. 22 of the
Convention, the court held that its jurisdiction could be extended to
include that claim.

The Belgian court was clearly wrong in justifying its decision by ref-
erence to art. 22, since that provision does not confer jurisdiction on
any court not otherwise possessed of jurisdiction. Nevertheless, the
decision may well stand in light of the subsequent judgment of the Eu-
ropean Court in Shenavai v. Kreischer.® In that case the Court said, by
way of an obiter dictum, that a court faced with a case of the type en-
visaged here should be guided by the maxim accessorium sequitur
principale. In other words, where various (independent) obligations
are at issue, a distinction should be drawn between principal and acces-
sory obligations and the former alone may be taken into account by
the court in ruling on its jurisdiction. This distinction, of course, is
quite different from that adverted to earlier between primary and sec-
ondary obligations arising under the contract. It appears to be com-
mendable in principle, but it may also be a source of fresh problems.*’

5.  The place of performance

Once the relevant obligation has been identified, it remains to ascertain
its place of performance. As regards this question, two main alterna-
tives may be distinguished, according to whether the parties have or
have not validly agreed on the place of performance.

5.1. Determination by agreement
The simplest case is where the parties have agreed the place of perform-
ance of the obligation in question. Such an agreement may have been
made expressly, but it may also be deducible from the material terms of
the contract, as for example where a seller of machinery has undertak-
en not only to supply the machinery but also to install it on the buyer’s
premises.

Where a clause of this kind forms part of the contract, it will nor-

38. [1987] E.C.R. 239. See also Mulox v. Geels [1993] E.C.R. I-4075, para. 22.
39. See Droz, Rev.crit.d.i.p. 1987, 798-804 (at 798: “On reste donc bien dans la mer,
toujours recommencée, des incertitudes.”).
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mally be binding on the courts for the purposes of applying art. 5 (1).
This emerges clearly from the judgment of the European Court in
Zelger v. Salinitri (No. 1).° It was held there that “if the place of per-
formance of a contractual obligation has been specified by the parties
in a clause which is valid according to the national law applicable to the
contract, the court for that place has jurisdiction to take cognizance of
disputes relating to that obligation under Article 5 (1) ...”

In the same case the Court held against the view put forward by
some writers and endorsed by some national courts that the validity of
an agreement concerning the place of performance should depend
upon compliance with the form prescribed for prorogation agreements
in art. 17 of the Convention. The effect of a clause of the former type, it
is true, will be partly similar to that of a prorogation agreement, inas-
much as it will (indirectly) lead to a particular court having jurisdic-
tion. This, however, was not considered to be decisive. The European
Court chose rather to emphasise the differences between art. 5 (1) and
art. 17. It pointed out that the special jurisdiction provided by art. 5 (1)
is at the option of the plaintiff and that it is justified by the existence of
a direct link between the dispute and the court called upon to take cog-
nizance of it; whereas art. 17 provides an exclusive jurisdiction which
dispenses with the need for any objective connection between the dis-
pute and the court designated by the parties. An agreement on the
place of performance may therefore be valid, irrespective of whether
the formal conditions provided for under art. 17 have been observed.

This rule seems unobjectionable in cases where the parties have in-
tended the place of performance specified in their agreement actually
to be that of performance of obligations under the contract, thus link-
ing the contract to the courts for that place. The position is different,
though, in the case of an agreement which is not designed to fix the
place where the person liable has to perform his obligations, but solely
to establish — informally — that the courts for a particular place are to
have jurisdiction. Such clauses, often referred to as “abstract” agree-
ments on the place of performance, seem to be particularly common in
German business practice (“Erfiillungsort Hamburg”, etc.). In the re-
cent case of Mainschiffahrts-Genossenschaft v. Les Graviéres Rhéna-
nes*! the European Court has ruled that an oral agreement of this type
is not governed by art. 5 (1) but by art. 17 and is valid only if the re-

40. [1980] E.C.R. 89.
41. Case C-106/95, judgment of 20 Feb. 1997, not yet reported.
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quirements set out in that provision are complied with. Zelger v. Salin-
itri (No. 1) was distinguished, very appropriately it is submitted. For
on the one hand, there is no “direct link” between the place of per-
formance of an obligation and the court designated in art. 5 (1) where,
as in the case of an “abstract” agreement, that place is fictitious. Art. 5
(1) was therefore rightly excluded from application. And on the other
hand, it appears necessary to subject “abstract” agreements on the
place of performance to art. 17, since otherwise the door would be left
wide open for circumvention of the formal requirements prescribed by
that provision.

5.2. Determination by legal rules

In the absence of an effective agreement on the place of performance,
that place must be defined by reference to legal rules. Apart from con-
tracts of employment, the Convention does not itself provide any such
definition. And the rules existing in the national legal systems of the
Contracting States, in addition to being in many cases controversial
and uncertain, are often divergent. A simple example is that, in the case
of money liabilities, payment as a rule is to be made at the creditor’s
residence (“Bringschuld”), e.g., under Dutch, English, Italian, Scandi-
navian and Swiss law, but at the debtor’s residence (“Holschuld”), e.g.,
under Austrian, Belgian, French and German law.*?

The European Court has not found it possible to overcome this di-
vision by developing common criteria for locating the place of per-
formance. Indeed, in the very first case to come before it under the
Convention, Tessili v. Dunlop,” the Court declined the option of as-
cribing an independent meaning to the concept in question. Instead, it
held that the place of performance is to be determined in accordance
with the law which governs the obligations in question according to
the rules of the conflict of laws of the court before which the matter is
brought.

The national rules on the subject, with their mutual divergencies, are
thus left intact even within the context of application of the Conven-
tion. It must be noted, however, that reference is not to be made to the

42. A brief comparative survey is given in Explanatory Report on the European Con-
vention on the Place of Payment of Money Liabilities, published by the Council of
Europe (1972), 6-7. The subject is treated comprehensively by Schack, Der Erfiil-
Iungsort im deutschen, auslindischen und internationalen Privat- und Zivilprozess-
recht (1985).

43. [1976] E.C.R. 1473.
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